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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF NEW YORK

S.H. on behalf of her minor child, W.H.,

Plaintiff

-against- OPINION AND ORDER
10 CV 03927 (KMW)

EASTCHESTER UNION
FREE SCHOOL DISTRICT,

Defendant.

KIMBA M. WOQOD, U.S.D.J.:

|. Introduction

Plaintiff S.H., on behalf of her minor ctilstudent W.H., brings this action against
Defendant Eastchester UnioreErSchool District (“the Distrt”) seeking relief under the
Individuals with Disabilitie€Education Act (“IDEA”), 20 U.S.C. 88 1400 et seq. Both parties
have moved for summary judgment.

S.H. seeks reversal of the decision of the State Review Officer for the New York State
Department of Education (“SRO”), who affied the Impartial Hearing Officer’s (“IHO")
determination that S.H. is not entitled tatiti reimbursement for thenilateral placement of
W.H. at a private residential school for 2@08-09 academic year. For the reasons set forth
below, the District’s motion for summary judegnt is granted and S.H.’s motion for summary

judgment is denied.
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Il. Overview of Applicable Law

The IDEA mandates that a child with a dis#y receive a free appropriate education,
including special education and related sergj provided at the public expense, and in
conformity with an Individualized Education Program (“IEP3ee20 U.S.C. § 1400(d)(1)(A);
20 U.S.C. 8§ 1401(9M.P.G. exrel. J.P. v. New York City Dep’t of E¢lidn. 08 Civ. 8051,

2010 WL 3398256, at *1 (S.D.N.Y.Wy. 27, 2010) (Griesa, J.). A school district provides a free
appropriate education to a childtivia disability when the child'sducational program is tailored
to meet that child’s unique needs and is “realynealculated to enabkhe child to receive
educational benefits.Bd. of Educ. v. Rowley¥58 U.S. 176, 206-07 (1982). The school district
must provide that educationalogram in the least restrictive environment. 20 U.S.C. 8
1412(a)(5).

The central mechanism of theEA is the IEP, “an edtational program tailored to
provide appropriate edutanal benefits to indidual disabled students¥iola v. Arlington
Cent. Sch. Dist414 F. Supp. 2d 366, 377 (S.D.N.Y. 200Bdnner, J.) (internal quotations
omitted). Pursuant to the IDEA, a written IEPshstate: “(1) the child’s present level of
educational performance; (2) the annual gé@aishe child, including short-term instructional
objectives; (3) the specific educational servimeke provided to the dH, and the extent to
which the child will be able to participateiagular educational pragms; (4) the transition
services needed for a child as he or she bdgileave a school g&tg; (5) the projected
initiation date and duration for proposed seegi and (6) objectiveiteria and evaluation
procedures and schedules for determining, d@est an annual basishether instructional

objectives are being achievedd., citing 20 U.S.C. § 1414(d)(4)(A)(i).



Parents who are dissatisfied with a schsirict’s proposed mgram may unilaterally
place their child in a private school and therlsretroactive tuition reimbursement from the
local school district.See20 U.S.C. 1412 (a)(10)(cM.P.G, 2010 WL 3398256, at *2. The
District is required toeimburse parents iflahree factors of thBurlington-Cartertest are met:
(1) the district’s recommended educational pangwas inadequate or insufficient; (2) the
program selected by the parentssvappropriate; and (3)dlequities support the parents’ claim.
M.P.G, 2010 WL 3398256, at *2 (citin§ch. Comm. of Burlington v. Dep’t of Edu&71 U.S.
359, 369-70 (1985)kee alsd-lorence Cnty. Sch. Dist. Four v. Cart&l10 U.S. 7 (1993). In
addressing the first factor, a court considéjsvhether the student’s IEP was developed
according to the IDEA’s procedural requiremeats] (2) whether the educational plan set forth
in the IEP was reasonably calculatedaafer educational befieon the studentM.P.G, 2010
WL 3398256, at *2. If a court determines thatdhsrict’s proposed IEP is appropriate, it need
not address the second and third factdals.

Parents who are dissatisfied with the distriprsposed IEP may contest it at an impartial
due process hearing in front of an IHSee20 U.S.C. § 1415(f). The IHO’s decision “may be
appealed to the state educational agency...t{tendtate educational agency’s decision may in

turn be appealed in eithstate or federal court....Viola, 414 F. Supp. 2dt 377.



lIl. Facts®

a. Background’

W.H. was born in the Czech Republic on October 23, 1993, and was adopted there by
S.H. when he was eighteen months old. (Plaintiff's Rule 56.1 Statement (“Pl.’s 56.1”) 1Y 1, 4;
Defendant’s Rule 56.1 Statement (“Def.’s 56.1”) § 10.) W.H. was educated in the Czech
Republic through third grade, at which time Saktived to Eastchester, New York with W.H.
(Def.’s 56.1 11 12-14.) When W.Hegan attending school in thesict in fourth grade, he
displayed behavior indicatingahhe was struggling both emmtially and academically. (Pl.’s
56.197.)

In December of 2003, W.H. began to sqwiaate psychiatrist who prescribed
medication for him. (Def.’s 56.1. { 15; Pl.’s 56.1 { 8/)H. continued to beducated within the
District in fifth grade, and he continued tougjgle academically. (Pl.’'s 56.1  11.) In March of
2005, during fifth grade, W.H. was hospitalizedratir Winds Hospital (“Bur Winds”). (Def.’s
56.1 117.) At Four Winds, a Psychaginostic Evaluation was performedd.(f 18; Dist. Ex.
9.) The evaluation indicated that W.H. fell witlthe average range of intellectual functioning
and within the low average range of selectivenditb@; his command of tes and procedures of
arithmetic was at the sixth-grade level; his bpglskills were at the second-grade level; and
both reading and arithmetic skills were withiire average range. (Def.’s 56.1 { § 19-21; Dist.

Ex. 9.) The evaluation indicated that emotion&ll.H. has “little abiity to constructively

! The following facts are taken from Plaintiff's Rule 5&thtement, Defendant’s 56.1 Response, Defendant’s Rule
56.1 Statement, Plaintiff's 56.1 Resse, and the Administrative Record, which includes the transcripts of the
impartial due process hearing and exhibits offered by botlepa Unless otherwise noted, all facts relied upon are
uncontested.

2 Only the 2008-09 school year is at issue in the instant action; however, the Court provides a more extensive

background in order to contexiize the present dispute.
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process or adaptively express faslings,” and that he is “a ypshologically immature individual
with very limited coping resources, who isdli¢ to react to even ordinary levels of

psychological stress with symptoms including both impulsivity and emotional distress.” (Def.’s
56.1 { 22; Dist. Ex. 9 at 7.)

At the end of fifth grade, W.H. was refed to the District's Committee on Special
Education (“CSE”) and was found eligible foregal education and related services with a
classification of “emotional disability.” (Pl.’'s 56.1 § 12; Def.’s 56.1  27.)

In November of 2007, Westches Jewish Community Sapes conducted a Forensic
Mental Health Evaluatioof W.H. (Def.’s 56.1 § 31; Dist.x&10.) The evaluator identified the
following diagnoses: Reactive Attachment Disordétention Deficit H/peractivity Disorder,
Oppositional Defiant Disorder, Learning Disorder Not Otherwise Specified (“NOS”), Impulse
Control Disorder NOS, and Depressive Disomd@S. (Def.’s 56.1 § 35; Dist. Ex. 10 at 7.) The
evaluator concluded that because of W.Hdttachment difficulties, “placing [W.H.] in a
residential facility would likely exacerbate hisise of loneliness and interpersonal ambivalence.
As such, it is recommended that [W.H.]fflaced under the supervision of the probation
department.” (Dist. Ex. 10 at 8).

W.H. began the 2007-08 schoobydeighth grade) at tHeistrict's middle school, but
sometime in the fall, the school and S.H. becamare that W.H. had threatened to stab the
assistant principal. (Pl.56.1 1 23; Def.’s 56.1 1 38, 40.) Téafter, a state court removed
W.H. from the middle school and placed hinCdiildren’s Village, a hon-secure detention
center, where he stayed fovdiweeks. (Pl.’s 56.1 | 24; Def.’s 56.1  41.) A Psychiatric
Evaluation Report was preparedilgthe was at Children’s Village(Def.’s 56.1  46; Dist. Ex.

12.) This evaluation recommended that W.lrgbation be extendethat he should be
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supervised in the community rather than mnesidential placement facility because the latter
would only further W.H.’s feelings of estrangemant alienation, and thhe should be placed

in a highly structured academic environmertdtsas a therapeutic support program. (Def.’s 56.1
1 48; Dist. Ex. 12 at 4.)

After his discharge from Children’s Villge, W.H. was provided home tutoring by the
District until the CSE could recommend and seauplacement for him. (Def.’s 56.1 Y 43, 45.)
When the CSE met on January 25, 2008, it recommended that W.H. be placed at Southern
Westchester Collaborative High School (“CHS{Dist. Ex. 26.) CHS is a Regents-track, full-
day alternative high school ancethpeutic support program for tgothirty-two classified and
nonclassified students. (Def36.1 § 50.) CHS is designed for students who have emotional
and/or social disabilities &t impact their academic perfnance in a regular high school
environment. Ifl. 1 55.) The core academic classssience, English, math, and history - are
all staffed by both a special educatteacher and a teaching assistaid. { 57.)

On March 11, 2008, W.H. began attending CHBef.’'s 56.1  51.) On March 14, 2008,
the CSE convened to plan a program for timeaieder of the 2007-08 sobl year. (Def.’'s 56.1
1 52; Mar. 14, 2008 IEP (“Dist. Ex. 3”).) Atis meeting, the CSE recommended continued
placement at CHS, a special class program avgtudent-to-teacher ratio of 12:1 with related
services of weekly individual counseling sessianonthly psychiatric consultations, weekly
group counseling sessions, and weekly matthritgo (Def.’s 56.1 § 53; Dist. Ex. 3 at 1.)

On June 20, 2008, prior to the conclusion ef 2007-08 school year, S.H. removed W.H.
from CHS and placed him in the Anasazi Fouimta(“Anasazi”) wilderness program in Mesa,

Arizona. (Def.’'s 56.1 1 8PI.’s 56.1 T 29.)



b. The 2008-09 School Year

On June 6, 2008, the CSE reconvened to plan W.H.’s 2008-09 program. The CSE
recommended that W.H. continue the progra@is, including classes of no more than twelve
students, weekly individual and group counsgliama monthly psychiatric consultation, and two
hours of math tutoring per wiee (Pl.’s 56.1 § 30; Def.’s 56.1 { 115; June 6, 2008 IEP (“Dist.
Ex. 4”) at 1.) The CSE also recommended tlegparation of a functiondlehavioral assessment
in September 2009, the implementation of a behantervention plan ahe beginning of the
2008-09 school year, various testing and progaanoommodations, and access to a computer for
assistive technology. (Def.’s 56.1 13, 116; Dist. Ex. 4 at 2, 5Jhe CSE developed goals to
address W.H.’s math, writing, astldy skills, and his social emotional needs. (Def.’s 56.1 |
114; Dist. Ex. 4 at 5-8.)

On June 16, 2008, S.H. wrote a letter to therldi& Director of Staff and Pupil Services
and the Chairperson for the June 6, 2008 @feEting, Ms. Urso, rejecting the District’s
proposed program because she felt W.H. neadeelve-month therapeutiesidential program
in order to make educational progre¢Bef.’s 56.1 § 120; Dist. Ex. 4-A.)

In a letter to the CSE dated July 20, 2008, @gain objected to the program because she
beleived W.H. did not make academic progrekse at CHS, CHS allowed students too much
freedom of movement off campus, and that Wiugkd illegal substances with other students
attending CHS. (Dist. Ex. 7.) S.H. notified B8E that the therapist at the Anasazi wilderness
program recommended that W.H. dioectly to a residential placemt facility that could meet
his emotional and academic needsl.)(

S.H. requested a CSE meeting upon W.H. sldisge from the wilderness program. On

August 6, 2008, the CSE reconvened to revienptitogram it had recommended for the 2008-09
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school year. The CSE considetdd Four Winds Psychodiagnoskegaluation (“Dist. Ex. 97),

the Westchester Jewish Community Servicagifgic Mental Health Evaluation (“Dist. EX.

107), the Psychiatric Evaluation Report prepared by Children’s Village (“Dist. Ex. 12”), a Social
History Report prepared by tiigstrict and updated in Janua2908 (“Dist. Ex. 11”), verbal and
written progress reports from W.H.’s teacher€HS, W.H.’s report carfom CHS, and a letter
dated July 25, 2008 from the Anasazi wildernasgram (“Dist. Ex. 177). (Def.’s 56.1 § 126;
Aug. 6, 2008 IEP (“Dist. Ex. 8”) at 6.) The Anasazi letter recommended that W.H. be admitted
to a facility specializig in attachment disorders immedigtapon discharge from the wilderness
program. (Dist. Ex. 17.) After reviewingishinformation, the CSE recommended the same
program as it had in June- placement at CHS subplementary supports and services- with the
addition of a one-to-one aide. €D's 56.1 § 132; Dist. Ex. 8 at 13.H. informed the District

that upon his discharge from the wildernessgpam, W.H. would begito attend Change
Academy, a private residentiadility that specializes in tréag teenagers with attachment
disorders. (Def.’s 56.9 128; Pl.'s 56.1  36.)

On October 23, 2008, the CSE reconveneatder to review additional documents
supplied by S.H. concerning W.H. (Def.’s 56.13B; Pl.’s 56.1 { 39.) At this meeting, the CSE
again considered all ¢documents it had reviewed at thegust 6, 2008 meeting, as well as a
letter from W.H.’s private psycairist (“Dist. Ex. 19”), a lettefrom W.H.’s private counselor
(Dist. Ex. 21), and a letter from Change Aeaty (“Dist. Ex. 20”),. (Def.’s 56.1 § 140; Oct. 23,
2008 IEP (“Dist. Ex. 18”) at 5-6.) Although tlieree letters opined & W.H. required a
residential placement, the CSE decided agailtsting its recommendations for W.H. for the

2008-09 school year. (Def.’s 56.1 § 144sP6.1 | 51; Dist. Ex. 18 at 5.)



On November 10, 2008, S.H. requested a hearing before an IHO for the purpose of
obtaining tuition reimbursement for the 2008-09 sclyealr. (Dist. Ex. 1.) Specifically, S.H.
sought reimbursement for tuition and roamd board at Change Academy, as well as
reimbursement for other related educational agpe and services that she provided for the
2008-09 school year.ld))

c. The IHO’s Decision

An impartial hearing was held over a fiday period. On October 20, 2009, the IHO
issued a decision in favor of the Distriabncluding that the District offered W.H. a free
appropriate public education the least restrictive environmigior the 2008-09 school year.
After reviewing the testimony from witnesdes both parties, the IHO concluded that a
preponderance of the evidence showedttia2008-09 IEPs were procedurally and
substantively adequate. The IHO found thate were no procedural errors during the
development of the 2008-09 IEP that would iakp&V.H.’s right to a free appropriate public
education, and that the proposed progranttfe 2008-09 school year was substantively
adequate because it was likely to produce pssgaad offered an appropriate education in the
least restrictive environmen{IHO Decision at 46, 50). The IH@oted that the goals developed
by the CSE were designed to specifically ®ddrW.H.’s academic and emotional needs, and
that there was evidence of W.H. making batlsial and academic process while he was
attending CHS. I¢. at 50). Finally, the IHO indepenalty found that a residential placement
would be too restrictive.ld. at 45, 48, 51).

d. The SRO’s Decision

S.H. appealed the IHO’s decision to 8BO. On January 15, 2010, the SRO issued a

decision finding that the District offered W.H. adrappropriate education in the least restrictive
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environment for the 2008-09 school year. The $R@d that the hearingcord supported the
IHO’s conclusion that there wer® procedural deficienciesrsaunding the creation of the IEP
that resulted in a denial affree appropriate education. TBRO further found that the program
recommended by the District for the 2008-09 sclyealr was reasonably calculated to confer
educational benefit to W.HSRO Decision at 19-20).

e. Issues Raised on Appeal

S.H. then filed the instant action to &ppthe SRO’s determination that she is not
entitled to tuition reimbursement for the unilateplacement of W.H. at Change Academy for
the 2008-09 school year. S.H. cemds that the District failetd comply with the IDEA’s
procedural requirements by failing have the required participgarat the CSE meetings, failing
to include appropriate goals in the IEP, andrigilio prepare a functional behavioral assessment.
S.H. argues that these procealwiolations denied W.Ha free appropriate education.
(Plaintiffs Memorandum of Law in Support ber Motion for Summary Judgment (“Pl.’s
Memo.”) at 3-6.) S.H. also argues that thegmsed IEP is substangily inadequate because
placement at CHS was not reasonably calcdlaigroduce educational progress due to the
nature and severity of W.H.’s disabilityld(at 7-10.)

The District maintains that the 2008-09 IEmot procedurally defective because the
CSE included all the required participantslappropriately recommeed that a functional
behavioral assessment be completed at #reaftthe 2008-09 school year. (Defendant’'s
Memorandum of Law in Support of its Motion forr8mary Judgment (“Def.’8emo.”) at 4-8.)
The District also maintains that the IEP waasonably calculated to provide W.H. with

educational benefit in the leasstrictive environment becausegtsals addressed W.H.’s social
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and emotional needs and his academic defeitd,the CSE appropriately found that W.H. did
not need a residential placement in ordenke meaningful educational progresisl. &t 8-17.)

V. Standard of Review

When reviewing administrative determiraats under the IDEA, federal courts must
consider the record from the administrativegaedings as well as additional evidence presented
by the parties, and determine whether climge with the IDEA has been shown by a
preponderance of the evidencgee20 U.S.C. § 1415(i)(2)(CY.G. v. Briarcliff Manor Union
Free Sch. Disf.682 F.Supp.2d 387, 392 (S.D.N.Y. 2010) (Young, J.). Although the parties have
submitted motions for summary judgment, “theqadure is in substance an appeal from an
administrative determination.M.P.G, 2010 WL 3398256, at *7.

The standard to be applied by the districurttias been characterized as a “modified de
novo” review. E.S. ex rel. B.S. v. Katonah-Lewisboro Sch. Digf2 F. Supp. 2d 417, 424
(S.D.N.Y. 2010) (Preska, J.¥For a federal court to conduan independent review of a
challenged IEP without impermissibly medhdjiin state educational methodology, it must
examine the record for any objective evidencedatiing whether the child is likely to make
progress or regress under the proposed pl&arH:. v. Bd. of Educ. of the Shenendehowa Cent.
Sch. Dist. No. 05 Civ. 972, 2008 WL 3930028, at *8 (N.D.N.Y. Aug. 21, 2008) (Sharpe, J.)
(internal quotations omitted). The district coonust give “due weight” to the administrative
proceedings’ determination of whether a challengdiwill provide a child with an appropriate
public education, and be “mindful that thiciary lacks the sp&lized knowledge and
experience necessary to resghegsistent and difficult questis of educational policy.A.C. ex
rel. M.C.v. Bd. of Educ. of the Chappaqua Cent. Sch.,Bi8 F.3d 165, 171 (2d Cir. 2009).

While a district court should not simply “rubb&amp” decisions made in administrative
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proceedings, it is expected to give deferendbdse proceedings, particularly when the state
officers’ decisions a thorough and carefuSeeWalczak v. Florida Union Free Sch. Djst42
F.3d 119, 129 (2d Cir. 1998).
V. Analysis

a. Procedural Compliance

The IDEA mandates a framework for dey@lay a student’s educational plaBee20
U.S.C. § 1414. A student’s IEP and personalimsttuction should be formulated in accordance
with the requirements of the AcRowley 458 U.S. at 203-04. Not every failure to conform to
the procedural requirements will render an IEP insuffici&@ge Grim v. Rhinebeck Cent. Sch.
Dist., 346 F.3d 377, 381 (2d Cir. 2003). A procedural error will cause an IEP to be legally
inadequate “only when the procedural error degzra student of his drer right to a free
appropriate education.M.C. v. Rye Neck Union Free Sch. Disto. 06 Civ. 3898, 2008 WL
4449338at *11(S.D.N.Y. Sept. 29, 2008)€bel, J.) (internal quotatis omitted). Specifically,
a procedural error results @éndenial of a free appropriadelucation when the procedural
deficiency “(1) impeded the child’s right tdfr@e appropriate public edation, (2) significantly
impeded the parents’ opportunity to particgat the decision making process regarding the
provision of a free appropriate pibeducation, or (3) causeddeprivation of educational
benefits.” A. H. ex rel. J.H. v. Dep’t of Educ. of the City of New Y88 Fed. Appx. 718, 720
(2d Cir. 2010) (citing 20 U.S.& 1415(f)(3)(E)(ii)). Here, S.Hlleges three procedural errors
that she argues render the 2008-09 IEP legally ircsexfiti; (1) the District’s failure to have all

required participants present at the CSE meetings; (2) the CSE’s failure to include appropriate
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goals in the IEP; and (3) the District’s failuoeprepare a functional behavioral assessment and
implement a behavioral plah.
1. Composition of the CSE

S.H. argues that W.H. was denied a free @ppate education whemeither his treating
professionals nor anyone from Change Amag participated in the October 23, 2008 CSE
meeting. (Pl.’'s Memo. at 4.) State regulatiprevide that “not less #n one special education
teacher of the student, or, if appropriate,lass than one special education provider of the
student” attend the CSE meeting. 8 NYCRR 2@0(3{(iii). The SRO found that although no
one from Change Academy or any of the studdrgating professionaledok part in the October
2008 CSE subcommittee meeting, “the hearingreeestablishes that the October 23, 2008 CSE
was composed of individuals, including dististaff and representatives from the county and
probation department, who were familiar witle student and his academic and behavioral
history.” (SRO Decision at 20).

The Court finds that the SRO’s deterntioa is supported by a preponderance of the
evidence in the administrative record. Thedber 23, 2008 IEP reflects that a special education
teacher from CHS attended the meeting. (Dist.1B at 5.) In factthis special education
teacher, who taught W.H. while he was at CHS, was present at each CSE meeting. (Dist. Ex. 4
at 4-5; Dist. Ex. 8 at 5; DidEx. 18 at 5; Impartial Hearingranscript (“Tr.”) 190, 212, 236.)

The October 23, 2008 CSE meeting was atteibgaddividuals who knew W.H., had worked

3 S.H. also argues that the District failed to implement the 2007-08 IEP by not fully implementing the
recommendation for individual counseling. (Pl.’'s Memo. at 5-6.) Because the administrativelipgpueder

review does not contain a claim with respto the 2007-08 school year, the Go@ed not address this contention.

Even if the implementation was at isstiee Court agrees with the SRO'’s fing that the record shows that W.H.

made social and emotional progress as a result of the strategies developed and utilized by the staff at CHS, despite
the fact that W.H. did not receive all of his regularly scheduled counseling sessions.
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with him in school or in theommunity, and could contributeglnformation necessary for the
CSE to address W.H.’s educational and therapeutic n&=#\.H., 394 Fed. Appx. at 720
(finding that the absence of a special educagacher from the CSE meeting did not result in
the denial of educational benefits when atifed special education teacher who taught and
served as IEP coordinatortanded, and there was no evidetle this teacher “in any way
lacked knowledge regarding the special edocgprogram options for éhstudent.”).

The CSE convened the October 23, 2008 mgdtinthe purpose of reviewing progress
reports from Change Academy and letters from VE.pkivate therapist angrivate psychiatrist.
(Tr. 80-86.) Although no one from Changeadlemy was present at the CSE meeting, the
committee had input from Change Academy in the form of a letter from the Academy’s chief
executive officer. (Dist. Ex. 20.) There is nothin the record to suggest that the absence from
the October 23, 2008 CSE meeting of a participgher from Change Academy or from among
W.H.’s treating professionals (1) impeded WsHight to a free apppriate education, (2)
significantly impeded S.H.’s opportity to participate in theatision-making process regarding
the provision of a free appropriateucation, or (3) caused a deption of educational benefits.
20 U.S.C. § 1415(f)(3)(E)(ii).

2. Appropriatenessof Goals in the IEP

S.H. argues that the goals and objectivaheénlEP fail to appropriately address W.H.’s

needs. Specifically, S.H. contends thatAlugust and October 2008 IEBsntain no spelling or

reading goals, even though the IEPs demonstratadtH. had significant deficits in those areas.
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(Pl’s Memo. at5.) The SRO found that the aitmoals in the IEPs were appropriate to meet
W.H.’s needs. (SRO Decision at 22).

The IDEA requires that the stet’s IEP include a statemesftmeasurable annual goals,
including academic and functional goals, des@jto meet the child’s needs. 20 U.S.C. §
1414(d)(1)(A)(i). Each annual gooshall include the evaluativeitaria, evaluation procedures,

and schedules to be used to measure progress toward meeting th&d.goal.

At the impartial hearing, the Bictor of Pupil Personnel Secess for the District agreed
with S.H. that W.H. still needed help ingdiing and reading, but testified that the IEP
appropriately addressed these needs by incdrpgnaeading and writingoals. (Tr. 70: 23.)

She specifically pointed to the fifth goal, that W.H. “will submit a written assignment on a topic
requested by the teacher consistimat least four paragraphs witbmplete sentences” as a goal
designed to address W.H.’s difficulyith spelling. (Tr. 71.) Sheent on to testify that the goal
for W.H. to write four paragraphs and emp#igategies to organizgas writing is a “good
intervention for someone who has some difficiltyhe area of readingnd writing.” (Tr. 71.:

21-23))

Additionally, the principal of CHS testified &s the appropriateness of the reading and
writing goals, and specifically noted that the gibalt W.H. will independently complete reading
and writing assignments was an appropriate @valse W.H. “had the ability to independently
complete reading and writing assignments.” (Tr. 189: 18-20.)

The Court agrees with the SRO’s deteration that the administrative record

demonstrates that the goals in the challeig&dwere appropriate to meet W.H.’s needs and

* The goals included in the June 6, 2008, August 6, 2008, and October 23, 2008 IEPs are the same in each IEP.
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provided sufficient specificity to enable thedent’s teachers and reldtservice providers to
understand the CSE’s expectations with resfzeetich goal for the 2008-09 school year. (SRO
Decision at 22).

3. Functional Behavioral Assessment

S.H. argues that the Districffailure to prepare a funcinal behavioral assessment for
W.H. resulted in a denial of a free appropredieication. The SRO fodrthat the District’s
failure to conduct this assessmditt not rise to the level @& denial of a free appropriate
education, because W.H. benefitted from stragedeveloped by the CHS staff. (SRO Decision
at 25).

The IDEA requires that in the case affald “whose behavior impedes the child’'s
learning or that of others,” the CSE team “consider the use of positive behavioral interventions
and supports, and other strategtesaddress that behavio0 U.S.C. § 1414(d)(3)(B)(i).

“Under New York law, the school district musinduct [a functional bekiral assessment] in
developing an IEP ‘for a studenhase behavior impedes his or kearning or that of others, as
necessary to ascertairetphysical, mental, behavioral and dimoal factors which contribute to
the suspected disabilitiesConnor ex rel. I.C. v. NeWork City Dep’t of Edu¢No. 08 Civ.
7710, 2009 WL 3335760, at *4 (S.D.N.Y. Oct. 2809) (Sand, J.) (citing 8 N.Y.C.R.R. §
200.4(b)(2)(v)). Courts have found that IBMthout functional behavior assessments were
appropriate when those IEPs cained goals and strategies tideess the student’s behavior.
See T.Y. v. New York City Dep’t of EQ&84 F.3d 412, 419 (2d Cir. 2009),C., 553 F.3d at
172-73. The IDEA requires deference to thpesise of the administrative agency in

determining the sufficiencgf goals and strategie&rim, 346 F.3d at 382.
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The Court finds that the Disttis failure to conduct auhctional behavioral assessment
did not result in a denial @ free appropriate education. #lree 2008 IEPs indicate that a
functional behavioral assessment would deducted and a behavioral plan would be
implemented at the beginning of the 2008-09 school y@ast. Exs. 4 at 5; 8 at 2; 18 at 2.) The
principal of CHS testified that functional behavioral assessmeats not prepared for W.H. in
the three months that he attended CHS ensibring of 2008 because the CSE team “wanted to
give [W.H.] an opportunity to be there andacclimate to the program.” (Tr. 235-36.)

The administrative record shows that theSC$faff generated stegyies to address
W.H.’s behavior, and that the teachers sawtpesresults from the implementation of these
strategies. (Tr. 236.) The record also eds¢hat CHS had its own behavior plan and
procedures in place, including the recommendatian1:1 aide for the 2008-09 school year.
The CSE team recommended a functional behavamsessment to be conducted in the 2008-09
school year because it wanted to design an enge specific approach, not because the plan in
place was deficient. (Tr. 61.) Finally, demoastrg attention to W.H.’s individual behavioral
needs, the IEP listed goals that addressed@ils@rnotional, and behavior concerns, and it
delineated practices for W.H. to employ to improvéhiese areas. (Dist. Exsat 7; 8 at 8-9; 18
at 7-8.)

Courts have been willing to overlook the atse of a functional bevioral assessment
in instances where the IEP commalternative ways to addresstudent’s behavioral needSee
C.T. v. Croton-Harmon Union Free Sch. Didio. 10 Civ. 1624, 2011 WL 2946706, at *9
(S.D.N.Y. Jul. 18, 2011) (Jones) (finding that lack of a funabinal behavioral assessment did
not result in a denial of a free appropriatkication because the IEP contained numerous

strategies that showed the committee mered the student’s behavioral needé)}d. v. New
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York City Dep’'t of Edu¢.712 F.Supp.2d 125, 159, (S.D.N.Y. 2010) (Preska, J.) (finding that
despite the lack of aihctional behavioral assessment, the IEP was not procedurally deficient
when it provided for the managemaeitthe student’s behaviors).

In light of the above, thedlirt agrees with the SRO thtae administrative record
supports a finding that the failure to conductiactional behavioral assement for W.H. did not
result in a denial of a free appropriate emlion. The goals and stegies employed by CHS
were adequate to address W.H.’s needs thatta functional behasral assessment was not
necessary for the CSE team to plan an@mmate program for the 2008-09 school year.

b. Substantive Compliance

S.H. also challenges the substantive adeqahthe IEPs. Specifically, she argues that
the recommended placement, CHS, was easonably calculated fwoduce educational
progress because (1) the school lacked perstramatd in attachment disorders, (2) the
frequency of counseling recommended was igadee, and (3) W.H. required a residential
placement. (Pl.’'s Memo. at 7.) The SRO fourat the IEPs accurately reflected W.H.’s needs,
and the District's recommended program (aratement) was reasonably calculated to confer
educational benefit to W.H. in the least redivie environment. (SRO Decision at 29).

The “IDEA does not require that an IERtiish every special sdce necessary to
maximize each handicapped child’s potential. Rathechool district fifills its substantive
obligations under the IDEA if provides an IEP that igely to produce progress, not
regression, and if the IEP affords the studeii &n opportunity greatéhan mere trivial
advancement.’A.H. at 721 (internal citationand quotations omitted).

Although past progress is nosgositive, it does “strongly ggest that” an IEP modeled

on a prior one that generated some progress wwasdnably calculated tomtinue that trend.”
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Thompson R2-J Sch. Dist. v. Luke P. ex rel. JeB40 F.3d 1143, 1153 (10th Cir. 200&Hee
alsoD.D-s. v. Southold Union Free Sch .Diddo. 09 Civ. 5026, 2011 WL 3919040, at *12
(E.D.N.Y. Sept. 2, 2011) (Seybert, J.) (determirtimgt evidence of likely progress was “the fact
that the [challenged IEP] was similar tprgor IEP that generated some progres3(g. ex rel.

N.G. v. Kiryas Joel Union Free Sch. Djst77 F. Supp. 2d 606, 650 (S.D.N.Y. 2011) (Young, J.)
(finding that when the student made some msgunder a previous IEP, it was not unreasonable
for the CSE to propose an IEP “virtlyadentical to” the previous onel.C., 2008 WL

4449338, at *16 (determining that when the IERsiie mirrored a past IEP under which the
student “demonstrated significgmtogress,” the IEP at issue wasasonably calculated to afford
the student educational benefit).

The Court finds that a preponderance of thdeawce in the administtiae record reflects
that W.H. made academic, social, and emotionajigss while at CHS, and that the District’s
proposed program and placement for the 2008-08d¢/ear was likely to produce progress, not
regression.

W.H. made some progress while at CHS m2007-08 school year. Notes from the June
6, 2008 CSE meeting show thathalugh W.H. was not completing much school work, he was
coming to school on time every day, forming tielaships with staff and peers, and making
emotional and behavioral progreg3r. 45-50I; Dist. Ex. 4 at 5.)W.H.’s social worker at CHS
testified that W.H. had beconmeore comfortable at CHS by June, was more social, and was
interacting with his tedwers more frequently than he hademhe first enrolled. (Tr. 246.)

W.H.’s English teacher at CHS testified tha¢ sibserved him stayingtaf class talking with
other students. (Tr. 184-185.) In terms of a&ait progress, the August 2008 IEP reflected that

W.H. passed five classes and would be giverogportunity to complete the work required to
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pass his other classegDist Ex. 8 at 5-6.)See alscug. 8, 2008 Memo (“Dist. Ex. 14");
W.H.’s CHS Report Card (“Dist. Ex.15").

The Court is mindful that fi assessing progress, deference to the SRO’s decision is
particularly important becaustate administrative agencieave special expertise in
determining a student’s progres$erricelli v. Carmel Cent. Sch .DistNo. 06 Civ. 2114, 2007
WL 465211, at *16 (S.D.N.Y. Feb. 9, 2007) (McMaho), Xhe Court agrees with the SRO that
the record demonstrates that W.H. made atioigal progress at CHSIhat progress is
particularly significant in light ohis abbreviated enrollment thérélhe Court also finds that the
evidence suggests that W.H. would hawatinued to progss under the 2008-09 IEPs.

The evidence of W.H.’s progress at CHSodbelies S.H.’s claim that W.H. requires a
residential placement in order to be afforéeldicational benefit. “While some children’s
disabilities may indeed be so acutd@sequire that they be educaiadesidential &cilities, it is
appropriate to proceed cautiously whenever iclengg such highly restrictive placements.
IDEA’s preference is for disabled children todmucated in the leasdstrictive environment
capable of meeting their needd/Nalczak 142 F.3d at 132. In New York, placement in the least
restrictive environment is effeed where “placement of studemtgh disabilities in special
classes, separate schools or other removal finemegular educational environment occurs only
when the nature or severity of the disabilitgigh that even with these of supplementary aids

and services, education cannot be satisfactorily achieveN.Y &£.R.R. 200.1(cc). This least

®> W.H. did not remain at CHS until the end of the 2007-08 school year, so he did not have the opportunity to
complete his assignments. The recorahghthat W.H. would have been affertthe chance to make up work from
the 2007-08 school year in the 2008-09 school year, and thashexpected to turn inahwork, especially in light
of the expected assistance of th¢ aide that the IEP recommended. (Dist. Ex. 14; Tr. 181.)

® W.H. attended CHS from March 11, 2008iudune 13, 2008. (Def.’s 56.1  78.)
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restrictive placement must: (1) provide the sdemilication needed to the student; (2) provide
for education of the student with other studemho do not have disabilities to the maximum
extent appropriate; and)(Be as close as possible to the student’s hdche.

The Second Circuit has adopted a two-fastandard to determine whether an IEP places
a student in the least restrictive environmentcodrt should consider Xwhether education in
a regular classroom, with the use of supp@etal aids and services, can be achieved
satisfactorily;” and, if not, then (2) “wheth#re school has mainstreamed the child to the
maximum extent possible.Mr. and Mrs. P. v. Newington Bd. of Edus46 F.3d 111, 120 (2d
Cir. 2008).

The record supports the SRO’s determinati@t, because W.H. was making progress at
CHS, a more restrictive placement was not necessary. The evidence showed that W.H. was
starting to grow socially and ationally while at CHS, and th#he strategies the CHS staff
created to motivate W.H. academically had some success. (Tr. 87, 193.) The CSE felt there
were more strategies and interventions tlatd be implemented at GGHprior to recommending
a more restrictive placement. (Tr. 78-79.) The CSE considered other programs, including a
residential placement, before determining thaSGiras the least restrictive placement for W.H.
(Tr. 49.) Atthe October 22008 CSE meeting, the team lookadhe letters from Change
Academy staff and from two of W.H.’s p&te providers , all of whom recommended a
residential placement , but ultimately determined that none of the information presented
warranted the conclusion that the program aB@¥hs not appropriate. (186; Dist. Ex. 18 at
5.) The CSE’s decision is in accord with tBEA’s least restrictive environment preference.

See WalczaKl42 F.3d at 132 (“It would violate IDEAJsreference for the least restrictive
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educational setting to move a child frorday program where she is making progress to a
residential facility simply because the latethought to offer superior opportunities.”).

S.H. also contends that the District’s pragris inappropriate because none of the CHS
staff is trained to work specifically with studemigh attachment disorders. The proper inquiry
is whether the staff is abte implement the IEPSee L.K. v. Dep’t of Educ. of the City of New
York No. 09 Civ. 2266, 2011 WL 127063, at *11 (E.D.N.Y. Jan. 13, 2011) (Mauskopf, J.)
(finding that even though teachers did not hgpecific training in a particular teaching
technique in the student’s plan, there wasnalication that the teachers lacked training to
adequately implement the IEP).

The evidence shows that the staff at CHS gaalified to adequately implement W.H.’s
IEP. The CHS staff met weekly to discuss fithool’s students ancetprogress they were
making. (Tr. 246-47.) The CHS staff createdtstyges to motivate W.H. academically. These
strategies include giving W.Hhore hands-on activities, lang out work and letting W.H.
independently approach the work rather tbanfronting him with it, dividing tasks into
manageable components, and giving break tmetween tasks. (Tr. 192-93, 248.) W.H.
experienced some success with these techridue started choosing and reading books in
English class, and he began to complete someeadgkignments that were left out for him. (Tr.
193-94.) This academic progress is in additiothéosocial, emotional, and behavioral progress
already discussed.

To further support her claim that W.H. resps the constant suppaf a residential
facility, S.H. argues that the counseling the [E8vided was insufficientThe Court finds that
the administrative record does not support S.ebistention that theatinseling services were

inadequate to meet W.H.’s needs.Wiil'. & K.T. ex rel. J.T. v. Bd. of Educ. of Sch. Dist. of New
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York City 716 F. Supp. 2d 270, 292-93 (S.D.N.Y. 20@daas, J.), the court found that
counseling services were nottered to provide a studenitiv a free appropriate education
when the CSE team determined that the recommended placement “was sufficiently small enough
to provide a therapeutic setting.” In thetant action, the evidensepports the SRO’s finding
that the 2008-09 IEP was reasonatajculated to confer educational benefit to W.H. in the least
restrictive environment. W.H.'social worker at CHS testfd that she was making progress
working with him: by June of 2008, W.H. wasre open and verbal, was smiling more often,
and was increasing interaction whils teachers. (Tr. 246.) &llso noted that he had built
positive relationships with his peser(Tr. 250.) In addition, th@SE chairperson testified that
the recommended group therapy service for 30 mimpeesveek was appropriate because it is an
integral component of treatment for children wethotional disabilities. (Tr. 42-43.) Also, the
June 6, 2008 IEP indicated that the CHS prinaipfarmed S.H. that family counseling sessions
could be incorporated into W.H gogram. (Dist. Ex. 4 at5.)

In sum, the District recommended W.H.’®©gram in accordance with the IDEA’s least
restrictive environment requirements; W.H. ypasgressing at CHS, and there is no evidence
that he would not continue fiwogress at CHS such that a desitial facility was required for

him to receive educational benefits.

23



V1. Conclusion

The Court appreciates and understands parents’ advocacy on behalf of their children;
however, under the law, a school district is required to provide an “appropriate education, not
one that provides everything that might be thought desirable by loving parents.” Walczak, 142
F.3d at 132. In this case, a preponderance of the evidence shows that the 2008-09 IEP was
appropriate. There were no procedural errors in the creation of the IEP that resulted in a denial
of a free appropriate education. Substantively, the District’s proposed program was tailored to
meet W.H.’s unique needs and was reasonably calculated to enable W.H. to receive educational
benefits. See Cerra v. Pawling Cent. School Dist., 427 F.3d 186, 195 (2d Cir. 2005). The Court
therefore grants the District’s motion for summary judgment and denies S.H.”s motion for

summary judgment. The Clerk of the Court is directed to close this case.

The Clerk of Court is directed
to close this case. Any pending
motions are moot.

SO ORDERED

Dated: New York, New York

Dicernden &
o , 2011

e dt . Loyt

Kimba M. Wood
United States District Judge
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