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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF NEW YORK

________________________________________________________________________ X
LUCIANO ROSARIO,
Plaintiff, E 10 Civ. 6160(PAE)
V- E OPINION & ORDER
NEW YORK CITY DEPARTMENT OF EDUCATION
Defendant.
________________________________________________________________________ X

PAUL A. ENGELMAYER, District Judge:

DefendaniNew York City Department of Education (“NYCDOE”") moves for summary
judgment against the Complaintmio seplaintiff Luciano Rosario, which claimsmployment
discriminationin violation of Title VII of the Civil Rights Act of 1964, 42 U.S.C. § 20@0ese).
(“Title VII").  For the following reasons, the Court grantsrtf@ionand judgmentvill be
enteredor NYCDOE.

l. Undisputed Facts and Procedural History

Rosario’s failure to respond particularundisputed facts in NYCDOE’s Rule 56.1

statementonstitutes an admission of thqsaticularundisputed fact§. See Amnesty Int'l USA

v. Clapper 638 F.3d 118, 129 n.13 (2d Cir. 2011) (citfagbitosi v. Kapical54 F.3d 30, 31 n.1

! The factsset out hereimre drawrfrom: the Declaration of Asad Rizvi in Support of
Defendant’s Motion for Summary Judgment (“Rizvi Decl.”) (Dkt. 39), with &kalcexhibits;
NYCDOE's Rule 56.1 statement (“Def.’s 56.1") (Dkt. 43); Rosario’s Opposition to Defendant’s
Motion for Summary Judgment (“Pl.’s Opg)n(Dkt. 52); and Rosario’s Rule 56.1 statement
(“Pl.’s 56.1") (also, Dkt. 52).

% In his Rule 56.1 counterstatement, Rosario did not include responses to paragraphs 1-8, 10-11,
75, 77-80, 84, 86, 89-90, 92-95, 97-99, and 102-140.
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(2d Cir. 1998))see als&.D.N.Y. Local Rule 56.1(c) (“Each numbered paragraph in the
statement of material facts set forth in the statement required to be servedrioyihg party

will be deemed to be admitted for purposes of the motion unless specifically caeldwe a
correspondingly numbered paragraph in the statement required to be served by the opposing
party.”).

Additionally, in his Rule 56.1 counterstatement, Rosario invokes the Fifth Amenament
response to 64 of NYCDOE's undisputed facdeePl.’s 56.11112-74 76. After Rosario
submittedthis counterstatement, and before klisposition—at whichhe also invoked the Fifth
Amendment in response to a number of questiamseleconference was held before Magistrate
JudgeDebra C Freeman orseptember 30, 2011. Rizvi Decl. Ex. LL (Excerpts from Transcript
of Magistrate Judge Debra C. Freeman’s Informal Telephonic Conferen¢dditiff's
Discovery Requests (“Freeman Cg))f. During theteleconference, Judge Freeman repeatedly
explainedto Rosariadheconsequences of his invokitlge FifthAmendment “[L]et me just
explain to the plaintiff that if you are concerned that your testimony coatirinate you in a
criminal matter, you do have the right to invoke the Fifth Amendment andsidy. But if you
dothat, and you are at the same time trytmgrosecute a civil lawsuit, then your failure to
testify can hurt you in a civil case in that a jury, or a judge if the judge debeléacts of the
case . . . can infer from your silence that the facts are not favorable to yoarhafr€onf. 8;
seealso id 10-11, 12, 16-17, 24.

Because Rosario is proceedpg se the Courhasread his “papers liberally[,] . . .
interpret[ing] them to raise the strongest arguments that they sugBestos v. Hopkinsl4
F.3d 787, 790 (2d Cir. 1994). However, although leniency is extendqardosalitigant, “ all

normal rules of pleading are not absolutely susperndétli’samano v. Sobe&04 F. Supp. 2d



416, 462—63 (N.D.N.Y. 2009) (quotirginson v. Sheriff's Dep’t of Sullivan Ct¥99 F. Supp.
259, 262 & n.9 (S.D.N.Y. 198D) And, as courts in this slirict have repeatedheld, a party’s
“reliance on the Fifth Amendment in civil cases may give rise to an advéesenice against the
party claiming its benefits.’SECv. Invest Better 200INo. 01ev-11427, 2005 WL 2385452, at
*2 (S.D.N.Y. May 4, 200%(citing Baxter v. Palmigianp425 U.S. 308 (1976)):While an
adverse inference may be drawn on a motion for summary judgment, summary jucgment c
‘be granted on an adverse inference alone; rather, the inference must be wetlgltled ather
eviderce in the matter in determining whether genuine issues of material fact efishStrong
v. Collins No. 01€v-2437, 2010 WL 1141158, at *34 (S.D.N.Y. Mar. 24, 2010),
reconsideration denie®011 WL 308260 (S.D.N.Y. Jan. 31, 2011) (quoiCv. Suman684
F. Supp. 2d 378, 386 (S.D.N.Y. 2018jf'd, 421 F. App’x 86 (2d Cir. 2011)).

In this case, Rosario largely invoked the Fifth Amendment in response to questions
seeking to establish the fact of his arrests and convictions. As chronicled N&f€DOE has
independently documesdthesearress and convidbns. It is, thus, particularly appropriate to
treat thepropositions as to which Rosario pled the Fifth Amendment as undisputed.

A. Rosario’s Employment with NYCDOE

Beginning in 2007, Rosario wasgistered as per diem substitute teacher witlte New
York City Public School SystenDef.’s 56.1 {1 2-5. Under thaystem, vimenever a principal
within the Department of Education (“DOE”) needs a substitute teacher, SubCentra
registered directory adligible per diem substitute teacherglaces a calio a persotisted in its
directory. Id. 1 6-7. Between March 19, 2007 through June 2008, 362 calls were placed to
Rosario regarding potentiper diem assignment®izvi Decl. Ex. C.When so calledRosario

provided substitute teaching services in a number of subjects, including math,tsdasl, s
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English as a second language, Spanish, and health/physical education. Def.’s 56.1  11.
Although the actual number and percentafgessignments accepted by Rosasidisputed,
compareDef.’s 56.1  9with Pl.’s 56.1 9, it is uncontested that Rosario served as a substitute
teacher in a number of DOE schools, including Public School 15 (“P.S. 15”), Junior High School
166 (“JHS 166"), and Public School 246 (“P.S. 246"). Pl.’s 56.1 T 10.

B. Rosario’s September2008Arrest

On September 5, 2008, Rosario was arrested and chargeslygrtdvated harassment in
the second degree, harassment in the first degree, harassment in the seeensta&grg in
the third degree, and two counts of stalking in the fourth dedrizi Decl. Ex. E2 In her
affidavit, the victim of these offenses averredsubstance, &t Rosarichadsent “in excess of
thirty-nine letters” to her home during agproximately 11-month periqodhe alsgphoredher on
various occasionsld. One letter advised the victim to “be careful in the street with [her]
daughter,” a“[t]here is a lot of evil out there in the streetd. The victim also attested thain
September 1, 2008, Rosario arrived at her home and began banging on the door, demanding that
the victim “open the door or [she] will see what will happen to [hdd.” The victimattested
that Rosario’sconduct has caused her to experience annoyance, alarm and fear for her and her
daughter’s . . physical safety.”ld.

After being alerted to Rosario’s arréstthe New York State Division of Criminal
Justice Services, the DOE Office of Personnel Investigation (“ORIKig office that conducts
baclground investigations and generates clearéomcBOE employees-notified Rosario by
mail that he was required to subrttie following materials t®PI:

1. A copy of the criminal complaint/police report (to be submitted
immediately), and

3 All six counts are misdemeanors.



2. An original Certificate of Disposition (Disposition must include an
embossed seal and be submitted within three (3) business days of the
case’s outcome).

Rizvi Decl.Ex. G (emphasis in original) Additionally, on September 9, 20QG8) internal
memorandum was sent from the D®Birectorof Employee Relation® SubCentral. It noted:

This Office has been notified of the arrest of an employee as detailed below. You

should investigate the circumstances of this arrest and take appropriate action.

Because this arrest 8 for a (an) Stalking — 4 offense, the policy of the

Department of Education requires thatthis employee be removed from their

current assignment and be reassigned to a location where they will neither be

in the vicinity nor have any contact with students.

Id. Ex. | (emphasis in originalgee alsdef.’s56.1 { 20. The memorandum also noted that,
under Chancellor's Regulation C-10%-105"), all employees are required to notifye Office

of Employee Relationahen theyarearrestedthat failure to notify theffice of an arrest
subjects themployee to disciplinary actioand that, in this casRosario hadotmade the
required notification. Rizvi Decl. Ex. I. On September 11, 2008, the Directanployee
Relations then seosario a letter, notifyingim that at the request @PI, he had been placed
on theDOE'’s Ineligible/Inquiry List Id. EX. L.

On January 13, 2009, Rosario pled guittyhharassment in the second degriee Ex. R.
However, Rgaio did not submit a copy of the Certificate of Disposition fisrharassment
conviction to OPI until February 3, 200&eid. Ex. T, and did not submit thegiminal
complaintuntil February 19, 2009, Def.’s 56.1  26.

C. Rosario’s December2008Arrest

On Decembet4, 2008 Rosario was again arrestedis time,for violating a Temporary

Order of ProtectioifTOP”). The TOP had ordered him to stay away from and refrain from

* Under C-105Rosario had an obligation to submit the original Certificate of Disposition to OPI
with three business days of the case’s outcameby January 16, 2009.

5



communicating with the victim whose complairad formed the basis of Rosario’s September 5,
2008 arrestRizvi Decl. Ex. M. Specifically, he victim reportedhat Rosario hadpproached
her in the street arttad writtenletters to her on three occasiond. Ex. N. Rosario was
charged with four counts of criminal contempt in the second detpiee.

The following day, on December 15, 2008, NYCDOE was notified bipihision of
Criminal Justice ServicdbatRosario haggainbeen arrestedld. Ex. O. On December 16,
2008, the Director of Employee Relations again sent an internal memorandum to &albCent
The December 16 emorandum was similar in form and content to the September 9, 2008
memorandum:lt reportedRosario’s arrest, and noted tiia¢ employe€éRosario)should be
“removed from their current assignment and be reassigned to a location where theyllw
neither be in the vicinity nor have any contact with students 1d. Ex. P (emphasis in
original). The memorandum stdtthatRosario hadagain)not yet informedNYCDOE of his
arrest. This time, iddded “This employee HAS ALREADY BEEN PLACED on the
INELIGIB LE LIST on 9/9/2008" Id. (emphasis in originaf). In a letter dated December 16,
2008,Rosariowas informed agaithat hewas required to provide OPI with a copy of the
criminal complaint and/ogpolice reportifnmediately) andheoriginal Certificate of Disposition
(within threebusiness days of the case’s outcomd).Ex. Q.

On January 13, 2009, Rosario pled guittattempted criminal contempt the second

degree.ld. Ex. R. On January 21, 2009, he submittedd&sificae of Disposition tdOPI. Id.

® Criminal contempt in the second degreaimisdemeanor.

® The Court notes thepparentnconsstency between this statemerthat Rosario had been
placed on the Ineligible/Invalid List on “9/9/2008"—and tiepresentations the letters sent to
Rosario on September 11, 2008, Rizvi Decl. Ex. L, and March 17, RDEX. W, that he was
ineligible “as of 9/11/2008.” This detail is not relevant to the Court’s ruling.
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Ex. T." According toNYCDOE, Rosario did not submit the criminal complaint for the
December arrest until February 25, 2009. Def.’s 56.1 1 39. Artvenshime timeRosario also
submitted signed statemeiigdressinghe September and December ageRtzvi Decl. Exs.
U, V.

A final letter, datedMarch 17, 2009, was sentfRwsario 1d. Ex. W. It notified him that,
because of his arrest, as of September 11, 2008, he had been placed on NYCDOE'’s
Ineligible/Inquiry List. 1d.?

D. Procedural History

On August 17, 201Rosaridfiled this lawsuit Dkt. 2. His Amended Complaint
(“AC”), filed on December 10, 2010, alleges discrimination on the basis of his national origin—
heis from theDominican Republic—in violation ofitle VII, 42 U.S.C. § 2000e to e-1Mew
York State Human Rights La@@NYSHRL"), N.Y. Exec. LAw 88 29097, and New York City
Human Rights LawWf‘NYCHRL"), N.Y. City ADMIN. CoDE 88 8-101. Dkt. 12. On April 15,

2011, the HonDenise L.Cote, towhom thiscasewas previously assignegranted NYCDOE'’s

" Under C-105, Rosario had a diysubmit the original Certificate of Disposition to OPI with
three business days of the case’s outcamepy January 16, 2009.

8 Beforebringing this action in federal courRosario filed a complairggaing NYCDOE with

the New York State Division of Human RiglftslYSDHR”). Rizvi Decl.Ex. X. Rosario
crossfiled that complaint with one to the federal Equal Employment Opportunity Conamissi
(“EEOC”) for violations ofTitle VII. Specifically, Rosario alleged that Andrew Jordathe
NYCDOE employee who had notified him that he was on the Ineligible/Inqisty-L
discriminated against Rosario on the basisigfarrest record, marital staftandsex. Id.; see
alsoDef.’s 56.1 1 53. The report and decision issued by NYSDHR on December 18, 2009,
clarifies this point: It notes th&osario later explained to NYSDHR that he inadvertently
checked the boxes for “marital status” and 8@xdthat he, in fact, believed that he was “only
discriminated against because of his arrest.” Rizvi Decl. Ex. Y. The repogesents that
Rosario did not dispute that he had twice pled guilty, to harassment in the second m¢pee a
attempted criminalantempt in the second degrdé. Rosario also did not dispute that he had
violated C-105 by failing tamely notify NYCDOE of the disposition of the two criminal cases.
Id. NYSDHR ultimately determined that there was no probable cause supportimgpRosa
complaint. Id. On June 17, 2010, the EEOC adopted the findinQsY&DHR. Id. Ex. AA.

7



motion to dismisfRRosario’s clans under NYSHRL and NYCHRL, but denied the motion to
dismissRosario’sTitle VII claims. Dkt. 21. Following mediation @ctober28, 2011,
NYCDOE moved for sumnrg judgment with respect to Rosario’s Title VII clairbkt. 38.

Il. Applicable Legal Standard on a Motion for Summary Judgment

To prevail on a motion for summary judgment, the movant must “show([] that there is no
genuine dispute as to any material fact and the movant is entitled to judgment as af matter o
law.” Fed. R. Civ. P. 56(a). The movant bears the burden of demonstrating the absence of a
material factual question; in making this determination, the court must view all facts fighthe
most favorable” to the non-moving part@elotex Corp. v. Catretd77 U.S. 317, 323 (1986);
see also Holcomb v. lona Colb21 F.3d 130, 132 (2d Cir. 2008). The movant may discharge its
burden by demonstrating that there is insufficient evidence to support the oppositsggbearty
for which it bears the burden of proof at triflee Celotexd77 U.S. at 322-23.

Once the moving party has adduced facts demonstrating that the opposing [zang's c
cannot be sustained, in order to survive the summary judgment motion, the opposing party must
establish a genuine issue of fact by “citing to particular parts of materidle record.” Fed. R.

Civ. P. 56(c)(1)see also Wright v. Goor®54 F.3d 255, 266 (2d Cir. 2009). “A party may not
rely on mere speculation or conjecture as to the true nature of the facts tmoxaraotion for
summary judgment.’Hicks v. Baines593 F.3d 159, 166 (2d Cir. 2010) (citation omittesde
also FDIC v. Great Am. Ins. G607 F.3d 288, 292 (2d Cir. 2010) (“[T]he non-moving party
must do more than simply show that there is some metaphysical doubt as to the raeterial f
and may not rely on conclusory allegations or unsubstantiated speculation. §ricairadi

internal quotation marks omitted). Only disputes over “facts that might #ffeoutcome of the



suit under the governing law” will preclude a grant of summary judgnfmderson v. Liberty
Lobby, Inc, 477 U.S. 242, 248 (1986).

In considering NYCDOE’s motion, the Court is mindful that Rosariopsoaselitigant
whose submissions must be construed to “raise the strongest arguments thajgbsl’s
Triestman v. Fed. Bureau of Prisods0 F.3d 471, 474 (2d Cir. 2006) (per curiam) (citation
omitted). However, this forgiving standard “does not relieve plaintiff of his utyeet the
requirements necessary to defeat a motion for summary judgndamgénsen v. Epic/Sony
Records 351 F.3d 46, 50 (2d Cir. 2003) (citation omitted).

[I. Analysis

A. Title VII Discrim ination

“To establish a claim of national origin discrimination. under Title VII, a complainant
must meet the burden of proving that the adverse employment decision westedoty least in
part, by the ‘impermissible reasoof national origin. Valtchev v. City oN.Y., 400 F. Appk
586, 591 (2d Cir. 2010). iBcrimination claims broughtnderTitle VII are guided by the
burdenshifting analysis set forth iMcDonnell Douglas Corp. v. Greedl11 U.S. 792 (1973).

Underthis analysis, the plaintifirst has the burden @stablishing @rima faciecaseof
discrimination To do so, a plaintiffmployee must show thgfL) he or she is a member of a
protected class; (2) he or skecompetent to perform the jobr is performing his or her duties
sdisfactorily; (3)he or she has suffered an adverse employment decision or action; and (4) the
adverse employment actioocurred under circumstances givinge to an inference of
discrimination based on his or reembership in the protected clag&eeDawson v. Bumble &
Bumble 398 F.3d 211, 216 (2d Cir. 2005j.the plaintiff candemonstrate prima faciecase,

“the burden of production shifts to the employer to articulate a legitirtlata, specific and



non-discriminatory reason” for having undeden the adverse actioflolt v. KMI-Continental,

Inc., 95 F.3d 123, 129 (2d Cir. 1996). “If the defendant satisfies this burden of production, the
plaintiff has the ultimate burden to prove that the employer’s reason was a@retext for
discriminaton.” 1d. Onsummary judgment, plaintiff must offer “concret@articulars” to
substantiate hisr herclaim. Meiri v. Dacon 759 F.2d 989, 998 (2d Cir. 19886§rt. denied

474 U.S. 829 (1985).

Here, NYCDOE maketwo principalarguments:First, evenassuminghat Rosariacould
establish the first threelements of @rima faciecase of discriminatigrhe cannot establish the
fourth, because the circumstanagsder which he waglacel on thelneligible/Inquiry Listdo
not give rise to an inference of discrimination. Second, eyeasériowere able to establish a
prima faciecase ofdiscriminationon the basis of national origin, NYCDOE has met its burden
of profferingalegitimate, nordiscriminatory reason fglacing him on that Listnhamely, his
arrestsand convictions and his failure to report thesents The Court considetbese
arguments in turn.

B. Prima Facie Case of National Origin Discrimination

RosarioclaimsNYCDOE placed him on the Ineligible/Inquinyist because hspoke
with a Dominican accentln supportof this thesisRosariopoints totwo incidentsindicative of
discriminatory intent(1) one,at PS. 15, in which, according to Rosario, asiatanfprincipal
anda paraprofessionaliscriminated againgtosario because ofshaccent and replacéam
with teachers less knowledgeable about mathematinck2) an incident aP.S. 246 in which
Rosario felt discriminated against

The first incident occurred when Rosanas working withspeciatleducation fourth

gradersat P.S. 15betweerSeptember an@ctober 2008 P1.’s Opp’n 2. Wwo teachers were
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assignedy an unidentified assistant principal to moniRwsariowhile he was teachin@nd to
restatehis lessons in EnglishiSeeRizvi Decl. Ex. A (Deposition ofLuciano Rosarid”Rosario
Dep.”)) 125. Rosarioalleges thathe assistant principahformed RosHO’S thensupervisor,
Haydee Santinaof this plan? and that Santino confided to him ttia¢ assistant principaiad
told her, “if kids parents were listening {®Rosario’§ accent in English, they could get mad.”
Rosaio Dep.125.

Also while at P.S. 15, Rosario allegagmraprofessionahterfered withhis lesson plan
andcorrectedRosario’s solution to a math problem. Rosario Dep. 130. Radanms that the
paraprofessional was collaborating with #ssistant principal to g&osario “kicked . . . out.”

Id. Rosario alleges th&antino advised him afterwards that he needed to “get out of the school,”
because thparaprofessional and thassistant principalere going to take action that would

“affect [his] record.” Id. In hisRule56.1 counterstatement, Rosastates that he was replaced

by teachers less piiofent in mathematics thare was Pl.’s 56.1 § 81;IPs Opp’n 2.

As a matter of law, these allggms ae insufficient to supplytherequisite “concrete
particulars: Meiri, 759 F.2d at 998. To begmith, Rosaridfails to identify eitherhie assistant
principal or the paraprofessional whama claimsdiscriminated against him. Rosario D&p2—

53. He also fails to adduce any support for the ctaehhe was replaced by teachers “without
qualification[s] in math.” PI.’$6.19 81. He does not identify these teachers or amplify on his

conclusoy clam that they wer@pedagogicay deficient™®

% It is unclear from the record whether Santino supervised or simply worked withidRhsi@ng
this time. For the purposes of this analysis, howetledistinction is irrelevant

19 Rosario’s broad, conclusory claims of discrimination are also uncorroborateéhoStet
supervisor whoniRosarioasserted confided in him with respect to both incideves, deposed
and did notecall telling Rosario to dave the school before [the assistant principal and
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More important, even if these incidents ocedias relatedthey fall short oestablising
discriminatory animus, a necessary ingredierg mima faciecase of discriminationThe
Second Circuit’s opinion ialtchew. City ofNewYorksupplies an instructive parallet00 F.
App’x 586 (2d Cir. 2010).There the plaintiff, also a teacherelatedtwo eventsn supportof
his claim of national origin discriminatignthat:(1) the principal gave him an unsatisfactory
evaluation becausdis English was “not good enoughs plaintiff had‘learned it in anotér
country” and,(2) another administrator gave the plaintiff an unsatisfactory evaluédien,
explaining that “in this country we . teach differently,” andhat“America is not Europe.’ld.
at 591. The couftteldthat the two comments [the plaintiff] alleges the administrators directed
towards him [were] not sufficient to raise an inference of discriminatonyuen” Id.

Accordingly, the Circuit affirmed the dismissal of the plaintiff's Title Vllioia. Id. at 592;see
alsoJoseph v. N. Shore Univ. Hospo. 11-1014ev, 2012 WL 1086107, at *2 (2d Cir. Apr. 3,
2012) @reprimand for speaking Frendnd not support discrimination claim on basis of national
origin); cf. SoberalPerez v. Heckler717 F.2d 36, 42 (2d Cir. 1983) (failure to provide Spanish
language services does not reflect discriminatory intent).

Rosario’s secondllegationalsofails to support grima faciecase of discriminatianHe
alleges thahe was discriminated against while substituting at P.S. 46 ifinatbuld feel it’
Rosario Dep. 151see alsad. at 153(attestinghatsuch discrimination i$very difficult to
show”). But such blanket and non-descript allegatioassentiallyboiling down toallegations
about Ros@ao’s subjectivefeelingsabout unspecified conduct of otheraH-far short of
establishinga prima faciecase. See Dawkins v. Witco Cord.03 F. Supp. 2d 688, 697

(S.D.N.Y. 2000) (plaintiff “must do more than merely proffer his own belief that he was

paraprofessional] could mess up his recosde¢’Rizvi Decl. Ex. FF (Deposition of Haydee
Santino (“Santino Dep.”)) 29, or the incidents described by Rosario.
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discriminated against” to raise an inference of discriminati®gsario hasthereforefailed to
point to anything in the record that remlgtestablishes prima faciecase of discrimination on
the basis of his national origilet alone discrimination to which his placement on the Ineligible/
Inquiry List was traceable

C. Legitimate and Nondiscriminatory Reason for Termination

Evenif Rosarb could muster evidence sufficientastablisha prima faciecase of
national origin discriminatiorhis claim would fail becaud¢YCDOE has come forward with a
legitimate and nondiscriminatp—and quite convincing—explanation for its decision to place
Rosario on thdneligible/Inquiry List.

First, under C-105, Rosario had an obligation to inform NDXQ@E of his arrestsIn
pertinent part, C-105 states:

Any person employed by or in the Department of Education, or employed by a

Department ofEducationemployee to provide services in Department facilities

(i.e., custodial helper) who has been arrested and charged with a felony,

misdemeanor or violation must immediately notify the OPI and his/her building

or office supervisor in writing and provide a copf/the criminal court complaint.

Notification to a supervisor alone does not satisfy this reporting requiremeht. OP

must be notified separately in writing. .. Failure to notify should be the

subject of appropriate disciplinary action.
Rizvi Decl.Ex. H, at SDHR 077emphasis added)in addition the letters sent to Rosana
September 52008, following his first arrest, and @recember 16, 200&fter his secongdflatly
told Rosariothat he had a duty to subrtotNYCDOEa criminal complaint (“immediately and
a Certificate of sposition (“within three (3) business days of the case’s outcon@Exs. G,
Q. Rosario did neithemwith respect to either arrest.

As to his SeptembeR008arrest,Rosario submitted theioninal compaint on February

19, 2009 (more than 5 months after the arigst,not ‘immediately), Def.’s 56.1 { 26, anthe

Certificate of Disposition reflectingis harassment conviction on February 3, 20@&uly three
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weeks after thdanuary 16, 2009 due date)zRiDecl Ex. T. As tothe Decembe2008arrest,
Rosario submitted theriminal complainion February 25, 2009 (more than two months after the
arrest, again, noirhmediately), Def.’s 56.1 { 39, anthe Certificate ofDisposition on January
21, 2009 five days after thdanuary 16, 2009 due date)z®iDecl Ex. T.** Under C-105,
theseviolationsjustify “appropriate disciplinary action,” in this case, placing Rosario on the
Ineligible/Inquiry List. The timing of evets forcefully corroborates that these violations (and
not the supposed discriminatory intent of Rosarssistant principand paraprofessional at
P.S. 15) caused Rosario to be placed on that List.

Second, and more fundamentally, C-s@&teshat NYCDOE is “particularly concerned
with conduct which indicates that an individual may pose a threat to children Rizvi’Decl.
Ex. H, at SDHR 077.It provides that offensesich asviolent or assaultive behavior directed
against persons” acts whid involve an “unreasonable risk to . . . theepabr welfare of
students” should be scrutinized with an even closer ket SDHR 07572

Here, Rosario’s offeses amply meet that standarde démandedhat the victim of his
harassmentopen the doof, or otherwise “see whdtvould] happen to [her]"andsent a letter
warningher to be&'be careful in the street with [her] daughter,” and that, “[t]here is a lot bf evi

out there in the street.ld. Ex. E. Rosario’s underlying crimes, in addition to his breach of his

1 In a letter to the Court dated February 8, 2011, Rosefiévence<C-105 demonstrating clear
familiarity with the regulation; in his deposition seven months latedlehedanyfamiliarity
with it. CompareRizvi Decl Ex. EE at ECFp. 7,with Rosario Dep. 132Regardless, @05 is
plainly referencedh both postarrest letters sent to Rosario by NYCDO&eeRizvi Decl. EX.

G, Q.

12 Although this language appears in connection with the standards for isseaupimdicense,
it is relevant in that it reflesta policy byNYCDOE to eschew teachers who have engaged in
“violent or assaultive behavior,” a characterization that well fits Rosastoisnal conduct.
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reporting duties with respect to them, supplied a legitimate, non-discriminatory basis for
NYCDOE’s actions.

D. Remaining Challenges to Rosario’s Amended Complaint

Because the Court holds both that Rosario has failed to establish a prima facie case of
discrimination and that NYCDOE had a legitimate, nondiscriminatory reason for placing him on
its Ineligible/Inquiry List, the Court has no occasion to address NYCDOE’s remaining
arguments, that Rosario: (1) cannot demonstrate a material issue of fact on the issue of
discriminatory pretext; (2) failed to exhaust his administrative remedies with respect to a
discrimination claim based, specifically, on “national origin,” and (3) by repeatedly invoking the
Fifth Amendment, is precluded from introducing testimony on those topics.

CONCLUSION

For the foregoing reasons, NYCDOE’s motion for summary judgment is GRANTED.

The Clerk of Court is directed to terminate the motion at docket number 38, and to close this

case.

SO ORDERED.

faal . Enpthgy

Paul A. Engelmayer
United States District Judge

Dated: August 3, 2012
New York, New York
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