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UNITED STATES DISTRICT COURT USDC SDNY
SOUTHERN DISTRICT OF NEW YORK DOCUMENT
-------------------------------------------------------------- X ELECTRONICALLY FILED

: DOC #:
US AIRWAYS, INC., : DATE FILED:__12/8/15
Plaintiff,

11 Civ. 2725 (LGS)
-against-
OPINION AND ORDER

SABRE HOLDINGS C@RP., SABRE TRAVEL :
INTERNATIONAL LTD., SABRE GLBL INC.,
Defendants.:

LORNA G. SCHOFIELD District Judge:

In this antitrust suit, Plaintiff U.S. Airway Inc. (“US Airways”) alleges that Sabre
GLBL Inc., Sabre Holdings Corp. and Sabre HBldnternational Ltd. (@llectively, “Sabre”)
unlawfully charged US Airways inflated amé booking fees and conspired with Sabre’s
competitors to restrain trade. US Airvgayoves for leave to amend its Second Amended
Complaint to restore damages that it has preshowaived. For the reasons discussed below,
US Airways’ motion is granted.
l. BACKGROUND

Familiarity with this case and its procedural history is assumeok. purposes of this
motion, the relevant facts and pealural history ar as follows.

During a case management conference heldlpsih 21, 2015, to set pry trial schedule,
US Airways stated that it was prepared to wéaiselamages in order to secure a bench trial for
declaratory relief on its remaining claims after summary judgment. US Airways subsequently

estimated that the amount it would be viragvis approximately $70 million, or $210 million

1 The facts of this case and its procedural history are discestatsively in prior
opinions. See US Airways, Inc. v. Sabre Holdings CoNm. 11 Civ. 2725, 2015 WL 5188812
(S.D.N.Y. Sept. 4, 2015)JS Airways, Inc. v. Sabre Holdings CarNo. 11 Civ. 2725, 2015 WL
3826348 (S.D.N.Y. June 19, 2018)S Airways, Inc. v. Sabre Holdings Cqorjo. 11 Civ. 2725,
2015 WL 997699 (S.D.N.Y. Mar. 5, 2018)S Airways, Inc. v. Sabre Holdings CqriNo. 11
Civ. 2725, --- F. Supp. 3d ----, 20¥8L 2405569 (S.D.N.Y. Jan. 6, 2015).
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after trebling.

By Opinion and Order dated June 19, 2015 (“June 19 Opinion”), US Airways was
granted leave to amend the operative comptaimtaive damages in excess of $20 post-trebling,
but without its requested provisthat the amendment be without prejudice to reinstating its
damages claims (should its request for declayatmgment not survive) and that the time for
Sabre to make a Rule 68 offer of judgmensbertened. US Airways timely filed a Second
Amended Complaint on June 26, 2015, waiving its remaining damages in excess of $20 on the
surviving claims. That complaint’s principal rexsis for relief are for (1) nominal damages not
to exceed $20 post-trebling and (2) declarajodgment. By Order dated June 30, 2015 (“June
30 Order”), the jury trial schedule waaocated and a bench trial was scheduled.

On July 9, 2015, Sabre presented US Airwayth @n offer of judgment pursuant to Rule
68, whereby Sabre (1) “agree[d] to pay US Aigs $20 plus reasonable costs and attorneys’
fees incurred to date in an amount to be deatexchby the Court”; and (2) “agree[d] to the entry
of judgment against Sabre on @maining, available claims without an admission of liability.”
US Airways rejected Sabre’s offer on July 14, 20Pbirsuant to the June 30 Order, Sabre timely
moved to dismiss US Airways’ declaratory judgment request and sought entry of judgment
pursuant to Sabre’s Rule 68 offer of judgmeBY. Opinion and Order dated September 4, 2015,
Sabre’s motion to dismiss US Airways’ requisstdeclaratory judgment was granted, and
Sabre’s motion to enter judgment in favor of BiBvays pursuant to Sabre’s Rule 68 offer of
judgment was denied withoptejudice to renewal.

As a consequence of the dismissal of its request for declaratory judgment, US Airways
stated in a letter dated Septber 8, 2015, that it would move to amend the Second Amended
Complaint to restore the damages it had waiv®n September 9, 2015, Sabre renewed its Rule

68 offer of judgment. On September 11, 2015 Aik@ays filed the instant motion seeking



leave to file the proposed Third Amended Corimglavhich would resta the damages it sought
prior to the filing of the 8cond Amended Complaint.
1. LEGAL STANDARD

Whether US Airways may amend its complasmgoverned by Rules 15(a) and 16(b) of
the Federal Rules of Civil Procedur8eeKassner v. 2nd Ave. Delicatessen |d@6 F.3d 229,
243 (2d Cir. 2007). Rule 15(a) recgs that courts “freely giveeave [to amend] when justice so
requires.” Fed. R. Civ. P. 15(a)(2). A “motitmamend is generally denied only for ‘futility,
undue delay, bad faith or dilatonyotive, repeated failure to ideficiencies by amendments
previously allowed, or undue prejudice to the non-moving par@havis v. Chappiy$18 F.3d
162, 171 (2d Cir. 2010) (quotirigurch v. Pioneer Credit Recovery, In851 F.3d 122, 126 (2d
Cir. 2008)).

Despite the liberal pleading standard of RLiga), a court may deny leave to amend the
pleadings “where the moving party has faile@és$tablish good cause, as required by Rule 16(b),
to amend the pleadings after the desdset in [a] scheduling orderKassner 496 F.3d at 243.
“It is within the sound discradin of the district court to grant or deny leave to ameMiC
Capital Mgmt., LLC v. UBS Sec., LLZ11 F.3d 322, 334 (2d Cir. 2013) (quotigson v.

Merrill Lynch & Co, 671 F.3d 120, 139 (2d Cir. 2011)).
1. DISCUSSION

A. Rule 16 Application

US Airways has shown good cause to tile proposed Third Amended Complaint.
“Whether good cause exists turns on the ‘diligence of the moving paHwlthes v. Grubman
568 F.3d 329, 335 (2d Cir. 2009) (quoti@dgochowski v. Phoenix ConstB18 F.3d 80, 86 (2d
Cir. 2003)). After the June 2015 Opinion permitt¢d Airways to amend its complaint to waive

damages in excess of $20, US Airways promfiiyl the Second Amended Complaint, and this



case proceeded toward a bench trialteAthe September 2015 Opinion dismissed the
declaratory judgment claim, feclosing the relief US Airwaysght to obtain through a bench
trial, US Airways promptly stated that it inteetito move -- and then timely moved -- to amend
to restore its damages. Bgqihrties are in agreement thatUis Airways is not permitted to
reinstate its request for damages, then Saloffer of judgment for $20 and reasonable
attorney’s fees and costs -- it any admission of lidldy -- will terminate the case. As US
Airways has acted diligently, it has good cause for moving to amend.

Sabre asserts the good cause standard is not met because US Airways made a “tactical
decision” to abandon its request for dg@s The authority cited by Sabhere Gen. Elec. Co.
Sec. Litig, No. 09 Civ. 1951, 2012 WL 2892376 (S.D.NXly 12, 2012), is distinguishable
because, in that case, the plaintiff waited moaa tinree years to bring new claims and because
the proposed amendments would “change fundamentally” the factuakialtegaf plaintiff's
claim against defendant. Here, the proposed amenidisito reinstate damages claims that had
been previously asserted and would changésaittdinders but not theature of the claims
against Sabre. Accordingly, trasgument fails. US Airwayisas satisfied Rule 16’s good cause
standard, and the next step istmsider its motion under Rule 15.

B. Rule 15 Application

US Airways is entitled to amend its complaimder Rule 15. Rule 15 requires courts to
“freely give leave [to amend] when justicersguires.” Fed. R. Civ. P. 15(a)(2). This
permissive standard is consistent with ‘tfteong preference for relsang disputes on the
merits.” Loreley Fin. (Jersey) No. 3 Ltd. v. Wells Fargo Sec.,,l197 F.3d 160, 190 (2d Cir.
2015) (quoting/Villiams v. Citigroup, InG.659 F.3d 208, 212-13 (2d Cir. 2011)). Accordingly, a
“motion to amend is generally denied only fautifity, undue delay, bad faith or dilatory motive,

repeated failure to cure deficiencies by admeants previously allowed, or undue prejudice to



the non-moving party.”Chavis 618 F.3d at 171 (quotirfgurch, 551 F.3d at 126). These
reasons for denying a motion to amend broadlyirigdl three categories -- that the amendment
would be pointless, that the movant has beldaadly or that amendment would be unduly
prejudicial. If one or more of these reasons apply, thercase proceeds on the existing
complaint. Sabre opposes the motioarteend based on all three categories.
1 Futility

Sabre asserts that the propoaatendment is futile because US Airways cannot revoke
its intentional waiver of damages exceeding $20. The cases cited by Sabre are inadppesite.
e.g., McMahon v. Hodge882 F.3d 284, 291 (2d Cir. 2004) (cardihg that criminal defendant
had not been coerced into waivipgy trial, and may bargain awdlye right to a jury trial in
exchange for something of valu&nited States v. Yu-Leungl F.3d 1116, 1121-22 (2d Cir.
1995) (concluding that defendant, who made a talatiecision not to object to the admission of
testimony at trial, waived hisght to appeal the admissiorjimore v. Shearson/American
Express, In¢.811 F.2d 108, 109, 113-14 (2d Cir. 1987) (stathat defendant’s waiver of
contractual right to arbitratiooould not be revived as amendmamplaint did not substantively
alter nature of plaintiff's claims and did r@bntain[] charges that, in fairness, should nullify
[defendant’s] earlier waiver andl@w it to reassess its strategytyverruling on other grounds
recognized by McDonnell Douglas Fi@orp. v. Pa. Power & Light Co849 F.2d 761, 763-64
(2d Cir. 1988). These cases do not demoresthatt US Airways’ proposed amendment to
reinstate its damages claim must fail.

Sabre also asserts that the June 19 Opininredevith prejudice US Airways’ motion to
amend its complaint, as it now seeks to dois Thincorrect. That opinion permitted US
Airways to amend its complaint to waive damadpes,declined to provielan advisory ruling on

whether US Airways would be permitted to resttselamages request if it could not obtain a



bench trial for declaratory relief. The opinioml aiot foreclose the possibility that US Airways
would be permitted to amend its complaint attarldate. Accordingly, US Airways’ proposed
amendment is not futile.

2. Bad Faith and Dilatory Tactics

Sabre asserts that this motion amounts toféitdl and dilatory tactics because it is a
further attempt to manipulate the procedural raled delay final resolution of this case. This
argument is incorrect. Although US Airways engametbrocedural jockeyig” in an effort to
secure the Court rather than a jury as the fadefi, its behavior does nasge to the level of bad
faith or dilatory tactics thavarrants precluding US Airwaysdim having its claims heard on the
merits. Among other things, US Airways has beansparent about it$ferts to obtain a bench
trial on the declaratory judgmerequest, presented colbla arguments for doing so and
promptly filed this motion when its request figclaratory judgment was dismissed. Moreover,
the interest of justice woulde best served by granting f®posed amendment because this
antitrust case is not just a dige affecting the corporate litig@nit also involves claims of
illegal restraints on trade that allegedly h&waemed consumers through higher prices, lower
guantity, less choice amdduced innovation.

The cases cited by Sabre are not to the contida finding bad faith, these cases discuss
plaintiffs’ intentional concealment of their efferto gain a strategicaantage or unreasonable
delays. See, e.gState Trading Corp. of India YAssuranceforeningen SkuleR1 F.2d 409, 418
(2d Cir. 1990) (affirming denial of motion awmend complaint partly because plaintiff waited
nineteen months to plead additional causes of acfizajs Video Elecs., Ltd. v. Sony Elecs.,
Inc., 278 F.R.D. 505, 509-10 (N.D. Cal. 2011) (finglibad faith partly because plaintiff
reaffirmed on “two separate occasion” that éhems only one claim in the case and waited over

year to add a new claimneida Indian Nation of N.Y. v. County of Oneida, NLY9 F.R.D.



61, 81-87 (N.D.N.Y. 2000) (finding proposed arderents amounted to bad faith because of
plaintiffs’ repeated assumnaes to the contraryyVindsor Card Shops, Inc. v. Hallmark Cards,
Inc., 957 F. Supp. 562, 571 & n.12 (D.N.J. 199@8nying motion to amend based on undue
delay, futility and plaintiff's decision not ttay all of its cardson the table” earlier).

The cases that Sabre cites ddatory motive are also distinguishable because US
Airways did not have a hidden agenda to déteeyproceedings; rather it sought to obtain a
prompt bench trial, which all parties were pregohto conclude before year end if matters had
proceeded as US Airways propos&ke, e.gAcri v. Int'l Ass’n of Machinists & Aerospace
Workers 781 F.2d 1393, 1398-99 (9th Cir. 1986) (affmmdenial where plaintiffs proposed
new theory of liability after summary judgmdrdd issued and amendment would require further
discovery);Vine v. Beneficial Fin. Cp374 F.2d 627, 636-67 (2d Cir. 1967) (affirming denial of
motion to amend where plaintiff waited targ claim based on facts already within his
knowledge)Pl, Inc. v. Quality Prods., Inc907 F. Supp. 752, 765 (S.D.N.Y. 1995) (denying
motion to amend based on futility and unreasonable ddtagdman v. Transamerica Corb
F.R.D. 115, 116 (D. Del. 1946) (denying plaintiffsufth attempt to state a cause of action).
Accordingly, this argument fails.

3. Undue Pregjudice

Sabre asserts that it has besduly prejudiced because itiegl on US Airways’ waiver
of damages in disclosing its settlement postUil@s assertion is unpersuasive as Sabre’s Rule
68 offer of judgment revealed only that itswailling to settle for $20 plus reasonable costs and
attorneys’ fees in an amount to be deteed by the Court. Although this amount is
undoubtedly in the millions of dollars, it is smedimpared with the hundreds of millions still at
stake in this litigation &ér trebling. It is also hardly avelation that Sabre would be willing to

settle this action for thigelatively small amount.



Sabre also argues that it Heeen prejudiced by being forcemireveal to US Airways its
trial strategy in the course of preparing forimminent bench trial. However, both sides were
forced to reveal their spective positions and strategy, at leasefbench trial. Those strategies
may change for presentation to a jury. The pre-trial process in anyi®designed to provide
“the fullest possible knowledge tie issues and facts before triati that “civil trials in the
federal courts no longer need to be carried ghendark.” 8 CharkeAlan Wright et al.Federal
Practice and Procedurg 2001 (3d ed.). To the extentt®arevealed still relevant trial
strategies, that revelatiavas not unduly prejudicial.

Finally, Sabre asserts thatis incurred significant expensver the last five months
due to US Airways’ efforts to obtain a benciafirand that Sabre wadibe prejudiced with
additional costs if US Airways were permittedutedo its damages waiver. Any such prejudice,
however, can be ameliorated througgist-shifting. A court’s authity to shift costs “stems from
its broad discretion under Rule 15(a), whichpemers a court to impose conditions when
granting leave to amendPNC Bank, Nat'l. Ass’n v. Wolters Kluwer Fin. Servs.,,Ii8.F.
Supp. 3d 358, 377 (S.D.N.Y. 2014) (citation omittetilhe most common condition imposed
on an amending party isst3.” 6 Wright et al.FFederal Practice and Procedu&1486 (3d ed.).
With cost-shifting, granting US Airways’ motion to amend is moduly prejudicial to Sabre.
V. CONCLUSION

For the foregoing reasons, US Airways’tma to file the proposed Third Amended
Complaint is GRANTED. US Airways mdiye the proposed Third Amended Complaint
provided that it reimburses Sabre 8abre’s costs, includg attorneys’ fees, inonnection with:

e US Airways’ conditional waiver motion filed on May 22, 2015;
e The June 30, 2015, Court conference;

e Sabre’s Offers of Judgment;



e Sabre’s Answer to the Second Amended Complaint;

e Sabre’s Motion for Entry adudgment dated July 17, 2015;

e US Airways’ Motion to Amendhe Second Amended Complaint;

e The Proposed Findings of Fact and Conclusions of Law;

e Sabre’s Expert Declarations;

e Trial preparation relevant exclusively to a bench trial,

e Sabre’s letters to the Coutated June 29, 2015; July 8, 2016ly 9, 2015; September 9,

2015; and

e Sabre’s Answer to the Third Amended Complaint.

No later than January 8, 2016, Sabre or its celstgall file an affidavit with the Court
stating an aggregate number fordtssts, including attorneyfees, for the above items except
the preparation of its answer to any Third Ameh@emplaint. Sabre shall prepare and retain a
breakdown of such costs for the above categoiié® amounts are limitieonly by the fact that
they were paid or to be paid, and not by whi&tAirways or the Court deems reasonable.

No later than January 22, 2016, US Airwagay file a Third Amended Complaint,
provided it has paid Sabre the amount stateddraffidavit. Plairiff may file the Third
Amended Complaint with the previously approvedactions on ECF, and without redactions
under seal.

Sabre shall answer any Third Amendedr@taint no later than February 5, 2016, and
may file a supplemental affidawitith the cost of preparing ¢hanswer if it wishes to be
reimbursed, which amount US Airnaynust pay by February 19, 2016.

The parties shall confer and, no lataarti-ebruary 19, 2016, submit a joint letter
proposing trial dates and dates for the othetrja submissions outlined in the Court’s

Individual Rules, noting counterproposals whageeement could not be reached. On March 8,



2016, at 11:00 a.m., the Court will hold a teleph@eaf all parties agree, an in-person)
conference to discuss the final schedule. Atdbnference, the partisball be prepared to
discuss how best to present the evidenceequity, including the msentation of expert
testimony “back-to-back” by issue.

The Clerk of Court is directed to close Dkt. No. 356.
SO ORDERED.

Dated: December 8, 2015
New York, New York
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Lom(A G. SCHOFIEL6
UNITED STATES DISTRICT JUDGE
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