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UNITED STATESDISTRICT COURT
SOUTHERN DISTRICT OF NEW YORK

________________________________________________________________________ X
MATTHEW COULOUTE, Jr.,
Plaintiff, E
: 11 CV 5986 (HB)

- against - :

: OPINION & ORDER
AMANDA RYNCARZ and :
STACEY BLITSCH, :
Defendants :
________________________________________________________________________ X

Hon. Harold Baer, Jr., District Judge:

Before the Court is a motion to dismiss the Complaint pursuant to Rule 12(b)(6) of the
Federal Rules of Civil Procedure. Matthew Guué, Jr. (“Plaintiff”) filed this Complaint
seeking damages against Amanda Ryncarz axaepBlitsch (collectively “Defendants”) for
engaging in tortious inteerence with prospective busineskt®ns when they allegedly posted
comments about Plaintiff on an Internet wedskor the following reasons, the motion to

dismiss is granted and leaveamend the Complaint is denied.

I. BACKGROUND

The following is meant to provide context and has no bearing on the present motion:
Plaintiff's relationship with Defendant Blitedbegan in 2003 in California. They separated
sometime after they moved to Atlanta and hadlild together. Plaintifmoved to Florida with
their son, and Defendant Blitsch followed. Pldintow resides in New Jersey. Plaintiff's
relationship with Defendant Rgarz began during Plaintiff's rel@ncy in Florida. After they
separated, Plaintiff married arthwoman not involved in thiewsuit. Both Defendants still
reside in Florida.

The following facts are taken from Plaintifissiginal Complaint and are assumed to be
true for the purposes of this motion to dismBisice 2011, Plaintiff has @cticed law out of his

office in Manhattan. Compl. {1 7-8. Plaintffeges that between December 25, 2010, and May
1
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2011, Defendants posted malicious statements about him on the website

www.liarscheatersrus.cord. I 9. In particular, Plaintiff asds that at least the following

statements were made by Defendaymd¢rz on or shortly after December 25, 2010:

1.
2.

“[Mr. Couloute] lied and cheatedl @ahrough his 40 years of lifefd. { 10.

“[Mr. Couloute] [u]ses peoplhis son/women to get whia¢ wants then dumps you
when he’s done with them. Has no long term friends. He rents or finances everything
and owns absolutely nothingd.

A comment posted anonymously respondingadier comments, including: “He is

very very manipulating. he’s an attorngy he’s great at igg and covering it up

without batting an eye*1d.

And by Defendant Blitsch on ahortly after January 4, 2011

1.

2.

“[W]hat these ladies have said about hiaretter is very true. | met him and dated
briefly and | was taken in with the chaand instant “connection” he claimed we had
... [A]s soon as | started asking questiabsut other aspects bis life and figured

out he wasn’t comple[tely] honest he tedncold then disappeared. And of course
another male is going to say Matt is a fdalude” . . . if you agree with lieing [sic]
and manipulating any female you come in eghwith | guess he could be considered
that. .. ."ld. { 11.

A comment referring to Plaiiff’'s previous legal emplyer, United Football League:

“I came across this site by accidentfbifowing a UFL news feed, so your friend

Matt has more problems than these posgts $skarch for the league his name is

associated with this siteld. | 12.

Plaintiff alleges that Defendants madedé statements knowing that Plaintiff was

working in New York as an attorney and madenthwith the aim of interfering with Plaintiff's

ability to market his legal skills. In doing sDefendants “unfairly and maliciously damaged one

of Mr. Couloute’s most valuable asset [sas]an attorney, hispatation for honesty and

integrity.” Id. 1 13. Plaintiff's proposed Amended Comiptancludes the allegation that these

! The comment in full reads: “This is the absolute truth about this man!! He will stop communication with you
suddenly, then reach out years latehaslid with me trying to sweet tajlou and make you feel like you're the
most special woman in the world that he’s been looking for. He is very very manipulatingy bé@raey so he'’s
great at lying and covering it up without batting an eye. Our relationship didn't lastddrfggured him out pretty
quickly but for others, BE FOREWARNED, HE'S SCUM! RUN FAR A WAY!” Compl. { 10.
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statements defamed him, causing present andgutiep clients to view Plaintiff in a negative
and false light. Am. Compl. 1 13. Plaintiff statbat due to these postings, prospective clients
are discouraged from contacting Plaintiff for legal serviedg] 14;see alsacCompl.  14.
Originally and on August 25, 2011, Plaintiff filehis Complaint alleging a single cause
of action for tortious interference with ppesctive business relations. On September 14, 2011,
Defendants filed the present motion to dismi@s.October 8, 2011, Plaintiff opposed the motion
and requested leave to amend the Complaintr® a@eficiencies eliciteth Defendants’ motion
and to add a second cause of actiord&famation. Defendants submitted the reply
memorandum to their motion on October 18, 2011, where they argued that the Amended
Complaint that Plaintiff sought to submit failedadequately state aatin. On October 20, 2011,
Plaintiff submitted a motion to amend and an accompanying memorandum arguing that the
Court should accept the Amended Complaint witremldressing the concerns Defendants raised
regarding the new defamation clafiihe Defendants have not sought leave to respond to
Plaintiff's most recent memorandum, nor haaiilff sought leave to respond to Defendants’
arguments regarding the defamation claim. Ashsthe motion to dismiss and request for leave

to amend the Complaint are considered fully briefed.

1. DISCUSSION

A. Adequacy of Pleadings and L eave to Amend

The Plaintiff's case may be dismissed to thieekthat he “fail[s] to state a claim upon
which relief can be granted.” Fed. R. Civ.1R(b)(6). To survive dimissal on this ground,
Plaintiff must plead “enough facts state a claim to relief that is plausible on its faBefl Atl.
Corp. v. Twombly550 U.S. 544, 570 (2007). A faciallyapisible claim is one where “the
plaintiff pleads factual contentdahallows the court to drawedlreasonable inference that the
defendant is liable fahe misconduct allegedAshcroft v. Igbagl129 S. Ct. 1937, 1949 (2009).
The Court’s determination of whether a compiairates a “plausiblelaim for relief” is a
“context-specific task” that requires applica of “judicial experience and common sensd.”

at 1950. Unless the Plaintiff's well-pleaded allegations have “nudged [his] claims across the line

2 Plaintiff submitted his Oober 20 memorandum twice, once categogiit as a Motion to Amend/Correct the
Complaint and a second time as a Reply Memorandwsuagport of that same motion. These memoranda are
excerpts from Plaintiff's Ctober 8th opposition memorandum, where the rsifioe leave to amend was originally
made.



from conceivable to plausible, [Pl4iifis] complaint must be dismissedTwombly 550 U.S. at
570. Additionally, the court must draw all reaable inferences in the non-movant’s fawoth
v. Jennings489 F.3d 499, 503 (2d Cir. 2007), but it “need not accord [lJegal conclusions,
deductions or opinions couchedfastual allegations . . . agsumption of truthfulnessih re
NYSE Specialists Sec. Liti§03 F.3d 89, 95 (2d Cir. 2007) (internal citation and quotation
marks omitted).

Leave to amend a pleading should be freelytghwhen justice so requires. Fed. R. Civ.
P. 15(a)(2). “[A]bsent evidence ahdue delay, bad faith or ditay motive on the part of the
movant, undue prejudice to the opposing party, tlitfy” the Court will grant leave to amend.
Monahan v. New York City Dept. of Cor214 F.3d 275 (2d Cir. 2000). “An amendment to a
pleading is futile if the proposed claim couldt withstand a motion to dismiss . . Lticente v.
Inter'l Bus. Machs. Corp.310 F.3d 243 (2d Cir. 2002).

B. Tortious I nterference with Prospective Business Relations

Under New York law’, to establish a claim for todiis interference with prospective
business relations, a plaintiff muwesttablish: “(1) business relatis with a third party; (2) the
defendant’s interference with those businesgiogig; (3) the defendaaicted with the sole
purpose of harming the plaintiff or used dishonestair or improper means; and (4) injury to
the business relationshifiFolco v. MSNBC Cable L.L.C622 F.3d 104, 114 (2d Cir. 2010).

i.  Original Complaint

Plaintiff concedes that his original Complafails to specify a “relabnship with a client
that was interfered [with] by Defendants’amgful conduct as alleged in the complaihP!.’s
Mem. Opp’n Mot. Dismiss (“Pl.’s Opp’n”) 1. Thshortcoming alone warrants dismissal of the
Complaint.See, e.gDiFolco, 622 F.3d at 115 (“[T]he complaifdils entirely to describe any
third party with whom [Plaintiff] had prospective busss relations to be infered with . . . .").

® The parties proceed under the assumption that New [¥argoverns the conduct alleged in this case. The
possible conflicts of law have not been raised and thus are not presently beforerthBggrumme v. WestPoint
Stevens In¢238 F.3d 133, 138 (2d Cir. 2000) (“The parties’ briefs assume that New York law controls, and such
implied consent is sufficient to establish choice of law.” (internal quotation marks omitted)).

* Defendants point to three shortcomings in the Gaimp Plaintiff failed to (1) specify a specific business
relationship that was harmed; (2) allege that any of Defendants’ actions were specifically directed at the third
parties; and (3) allege that Defendants acted with the sole purpose of harming Pfaistff @rongful means.
Defs.” Mem. Supp. Mot. Dismiss (“Defs.’ Supp.”) 6-9.
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Because of this admitted defect, | turn taiftiff’'s proposed Amended Complaint which seeks
to satisfy the pleading requirements.

ii. Proposed Amended Complaint

Plaintiff alleges interference by Defendantghwour attorney-client relationships and
indicates that these instances are exemplaBeténdants’ goal which Plaintiff posits as
sufficient to show interference with Plaiffis legal practice generally. Am. Compl. 11 15-22.
With respect to the four listed clients:

a. Client 1, after having read Defendantemments on or around March 2011, refused

to continue his businesslagonship with Plaintiff;

b. Client 2, after becoming aware of tbemments on September 14, 2011, refused to

continue his business rélanship with Plaintiff;

c. Clients 3 and 4, after reading the commemtmiddle to late 2011, refused to engage

in business with Plaintiff;
Id. at T 16. Plaintiff states that, based on Defatgl&nowledge of Plaintiff's profession and the
language used by Defendants (calling him a “laawt] a “cheater”), it was Defendants’ intention
to reach all of Plaintiff's cuent and prospective clientsl. §{ 17-18see alsd?l.’s Opp’'n 3—4
(arguing that Defendants “must haugown that Plaintiff had curremtients”). Not only was the
interference the Defendants’ sole motives theans by which Defendants interfered was
improper because the comments were false and defamatory. Am. Jdtfpl.

Defendants maintain that the proposed Amended Complaint is still deficient. First,
Plaintiff fails to allege thabefendants knew or could hakeown of a specific business
relationship, to say nothing of a failure to make required showing that it was that client
relationship with which she sougtat interfere. Defs.” Reply Supp. Mot. Dismiss (“Defs.’
Reply”) 3 (“Plaintiff allegesessentially the oppositethat defendants were generally directing
comments at everyone who might be a client.8cd@hd, Plaintiff fails to demonstrate either that
Defendants’ sole purpose was to harm his bgsimelations or that Dendants used wrongful
means to interfere with those relatioltk.at 4-5. With respect tthe question of Defendants’
purpose in posting the comments, Defendants poitite context in which they were made; a
website meant to “allow individds who have been lied to addeated on in their personal

relationships to express themselves abaeit ixperience and to ‘find support’. . Id. at 5.



For Plaintiff's tortious interfegnce claim to survive, Plaintiff must allege that Defendants
“directly interfered with the [identified] birsess relationship by directing some activities
towards the third party and convinc[ing] the thi@arty not to enter into a business relationship
with the plaintiff.” Zdenek Marek v. Old Navy (Apparel), In848 F. Supp. 2d 275, 280
(S.D.N.Y. 2004) (interraguotation marks omittedsee also G.K.A. Beverage Corp. v.
Honickman 55 F.3d 762, 768 (2d Cir. 1995). Plaintiff faitspoint to anyclient, current or
prospective, about which Defendants had knowledgkto whom their comments were directed.
See Old Nawy348 F. Supp. 2d at 280 (“It is due to thiter failure to hege any knowledge on
the part of defendants of any business relationships with which they allegedly interfered that
plaintiff's claim must fail.”).Plaintiff would have the Cotimfer from the Defendants’
comments (accusing Plaintiff of being a “li@fid a “cheater”) and the fact that Defendants
“must have known that Plaintiff had current cl@nthat Defendants specifically targeted those
clients. Am. Compl. 11 17-18;.Rl Opp’n 3—4. Plaintiff provideso cases to support the idea
that potentially harmful statesnts posted on a website sushthis one, coupled with the
knowledge that the statements migbtread by third parties, ssifficient to show that one or
more relationships were intentionally interfexgith by Defendants. In their search for a lawyer,
the clients, as asserted by Plaintiff, wetuenced by the comments in their decision not to
retain Plaintiff's services Even though Plaintiff's reputation has suffered, | am unwilling to take
the leap from generalized comments callingiiiff a “liar” and a “cheater"—on a website
called “liarscheatersrus” no less—to actiongdied at specific business relationshipse
Memnon v. Clifford Chance US, L1867 F. Supp. 2d 334, 349 (S.D.N.Y. 2009) (“[T]he
wrongful conduct that is relevans]ithat which was directed notthie plaintiff, but at the third

® Defendants do not even raise the ésstiwhether Plaintiff satisfied the “but for” causation requirement in the
claim. See Riddell Sportsic. v. Brooks872 F. Supp. 73, 78 (S.D.N.Y. 1995) (“[A] plaintiff must allege that, but for
defendant’s conduct, his prospective business relations would have coalesced into an actagl)cd@tm

doubtful, though, that Plaintiff has even satisfied this requirement. While Plaintiff says that clients refused to enter
into agreements or continue established busimdssonships with him after reading the commesggAm.

Compl. 1 16, “mere contentions thairthparties canceled contracts . . . beseaof the alleged defamatory remarks
made by [Defendants], offered with no factual basis to support the allegations, [are] inguffisiate a cause of
action for tortious interferenagith contractual relationsM.J. & K. Co. v. Matthew Bender and C631 N.Y.S.2d
938, 940 (N.Y. App. Div. 1995%ee alsd-ine v. Dudley D. Doernberg & C0610 N.Y.S.2d 566, 567 (N.Y. App.

Div. 1994) (“The requirements for establishing liability fioterference with prospective contractual relations are
more demanding than those for interference with [the] performance of an existing contreatyaliquotation

marks omitted)).



party with whom the plaintiff has or seeks to have a relationshipegsert Beauty, Inc. v. Fox
568 F. Supp. 2d 416, 429 (S.D.N.Y. 2008) (posstagements on a website directed at the
“public and customers at large [was] far too gaht constitute a specific third party for
purposes of a tortious inference claim” (internajuotation marks omitted))see alsdiFolco,
622 F.3d at 115 (describing “harm to . . . career ldgveent, economic harm in the form of lost
income and benefits, harm to her professiamal personal reputatioma@harm consisting of
mental anguish and emotional distress” as “tawheory, vague, and lacking in a factual basis
to make out [plaintiff's] tortious interferenataim”). To do otherwise would be to elevate
conceivable, “defendant-unlawfully-harmedhaccusations to thevel of plausibility.Igbal,
129 S. Ct. at 1949.

Plaintiff's claim for tortiousnterference with prospective business relations is dismissed,

and Plaintiff’'s request for leave to amend the Clainp as to this claim is denied as futile.

C. Defamation

A plaintiff asserting a claim for defamatigrequired to plead: “(i) a defamatory
statement of fact, (ii) that is false, (iii) pultiedd to a third party, (iv) ‘of and concerning’ the
plaintiff, (v) made with the appable level of fault on the part tife speaker, (vi) either causing
special harm or constituting slander per and (vii) not protected by privilegéibert v.
Loksen 239 F.3d 256, 265—-66 (2d Cir. 2001) (footnotes omitted) (difign v. City of New
York 704 N.Y.S.2d 1, 5 (N.Y. App. Div. 1999)). “Bvaluating whether a cause of action for
defamation is successfully pleaded, the words mestonstrued in theontext of the entire
statement or publication as a wlplested against the understandhthe averageeader, and if
not reasonably susceptildé a defamatory meaning, theyearot actionable and cannot be made
so by a strained or artificial constructio®illon, 704 N.Y.S.2d at 5 (internal brackets omitted).
“Courts will not strain to finddlefamation where none exists. Loose, figurative or hyperbolic
statements, even if deprecating fhlaintiff, are not actionableld. (internal quotation marks
and citations omitted). And it is well-establistdt “[t]ruth provides a complete defense to
defamation claims.Dillon, 704 N.Y.S.2d at 6 (citingnter alia, Rinaldi v. Holt, Rinehart &
Winston, Inc.366 N.E.2d 1299, 1306 (N.Y. 1977)).

i.  Plaintiff's Proposed Amended Complaint

Plaintiff seeks leave to amend the Complaint to add an additional claim for defamation.

Plaintiff states that Defendantsdbmments were “untrue and defatory in that they falsely
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reported Plaintiff's professional ahacter, actions and statements, and were made with an intent
to harm Plaintiff professionally.” Am. @opl. § 25. The comments constitute slanukarse
“because they impugn Plaintiff’'s honesty, trustworéiss, dependability, and professional fithess
and abilities by falsely charging [him] with coraddhat would tend to injure [his] trade or
business.ld. at T 29.

ii. Defendants’ StatementseaHyperbolic Opinions

The key question here is whether, drawingedisonable inferences in favor of Plaintiff,
the comments contain assertiamigact or opinion. The New Yor&ourt of Appeals distilled the
following three factors which courts are instied to consider idetermining whether a
statement is one of fact or opinion:

(1) whether the specifichguage in issue has a precise meaning which is readily
understood; (2) whether theasgments are capable ofitog proven true or false;
and (3) whether either the full contex the communication in which the
statement appears or theader social context andrsounding circumstances are
such as to signal [to] readers or listertbeg what is being read or heard is likely
to be opinion, not fact.

Brian v. Richardson660 N.E.2d 1126, 1129 (N.Y. 1995) (irmat quotation marks and citations
omitted),cited inLevin v. McPheel19 F.3d 189, 196 (2d Cir. 1997). The third factor “lends
both depth and difficulty to the analysis” anctigtical to determining whether the alleged
defamatory statements consist of “assertiorfacts [or] nonactionable expressions of opinion.”
Id. It is important for a court to “consider thentent of the communications as a whole, as well
as its tone and apparent purpogd.’at 1129-30 (citation omitted)Rather than sifting through
a communication for the purpose of isolating arehtdying assertions of fact, the court should
look to the over-all context in which the age®rs were made and determine on that basis
whether the reasonable readerud have believed that the challenged statements were
conveying facts about the libel plaintifid. at 1130 (internal quotation marks omitted). Beyond
the “immediate context in which the disputedrds appear,” the New York Court of Appeals
requires courts “to take into consideration ldmger context in which the statements were
published, including the natuoé the particular forum.id.

Defendants argue that the comments are hyperbolic statements of opeeDefs.’
Reply 8-10. With the possible extiem of the statement that Plaintiff “rents or finances

everything and owns absolutely nothing"—a stagatrclearly capable of being proven true or



false—the comments, even if viewed in isolation, are opinion. Defendants state that Plaintiff
“lied and cheated all through his 40 years of life”, and that, because Plaintiff is an attorney, “he’s
great at lying and covering it up without batting an eye.” Comments such as these are clearly
hyperbolic. And when viewed within the larger context of the website on which they were
posted, there can be no doubt that a reasonable reader would understand the comments to be
opinion. As Defendants note, liarscheatersrus.com is “specifically intended to provide a forum
for people to air their grievances about dishonest romantic partners.” Id. at 9. The average reader
would know that the comments are “emotionally charged rhetoric” and the “opinions of
disappointed lovers.” Id. Of course the Interet makes it more likely that a greater number of
people will read comments such as these, and thereby amplify the impact they may have on a
person, but this does not change the underlying nature of the comments themselves. See Sandals
Resorts Intern., Ltd. v. Google, Inc., 925 N.Y.5.2d 407, 415-16 (N.Y. App. Div. 2011} (noting
the Internet “encourage[es] a freewheeling, anything-goes writing style”, and that “readers give
less credence to allegedly defamatory remarks published on the Internet than to similar remarks
made in other contexts” (internal quotation marks omitted)}. Because 1 find that Defendants’
comments are opinion, the Plaintiff’s request for leave to amend the Complaint to add an
additional claim for defamation is denied as futile. See Robert D. Sack, Sack on Defamation §
4:3.1 (4th ed. 2011) (*“If a statement appears in a place usually devoted to, or in a manner usually
thought of as representing personal viewpoints, it is also likely to be understood—and deemed

by a court—to be nonactionable opinion.”).

III. CONCLUSION

For the foregoing reasons, Defendants’ motion to dismiss the Complaint is GRANTED,
and the Plaintiff’s request for leave to amend the Complaint is DENIED. The Clerk of the Court

is directed to close the relevant motions and remove the matter from my docket.
SO ORDERED,

February 15,2012 d | P %\I %\
New York, New York -

HAROLD BAER, JR.
United States District Judge
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