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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF NEW YORK

CONTINENTAL PETROLEUM CORPORATION, INC
and PLASTITEX, S.A.,

Plaintiffs, : 11 Civ. 7801 (PAE)
_V_ .
OPINION & ORDER

CORPORATION FUNDING PARTNERS, LLC, PABLQ
ANTONIAZZI, CAREN RAPHAEL, JOSEPH LAU, and
GREEN PAMPAS, INC.,

Defendants.

PAUL A. ENGELMAYER, District Judge:

Continental Petroleum Corporation, Inc. dfdstitex, S.A. (colletively, “plaintiffs”),
bring this claim against Corporate Funding PagneLC (“CFP”), Green Pampas, Inc. (“Green
Pampas”), Pablo Antoniazzi, Caren Raphael,Josgph Lau (collective] “defendants”) under
sections 1962(c) and (d) ofeliRacketeer Influenced and Qgot Organizations Act of 1970, 18
U.S.C. 8§ 196kt seq(“RICQO”), and under New York law. In an Opinion and Order issued on
April 12, 2012 (the “Opinion”), ta Court granted in full defendants’ motions to dismiss the
Amended Complaint as to Green Pampas, AntoniBaphael, and Lau, and granted in part and
denied in part those motions as to CFHeeDkt. 47. As to the only claims that have not been
dismissed—plaintiffs’ contract claims agai@P—plaintiffs were directed to submit a
memorandum of law explaininghy diversity jurisdiction habeen adequately pleaded.
Plaintiffs now move pursuant to S.D.N.Y. LocaVW{CRule 6.3 for reconsieration of the Court’s
Opinion, and, implicitly, for authorization to again amend the compl&gaeDkt. 49. For the

reasons that follow, those motions are denied.
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Legal Standard

A. Motion for Reconsideration

The standard governing motions for readagation under Rule 6.3 “is strict, and
reconsideration will generally be denied unless the moving party can point to controlling
decisions or data that the coowerlooked matters, in other wardhat might reasonably be
expected to alter the conslon reached by the courtShrader v. CSX Transp. In@0 F.3d
255, 257 (2d Cir. 1995). A motion foeconsideration is “neith@n occasion for repeating old
arguments previously rejectedr an opportunity fomaking new arguments that could have
previously been made.Associated Press v. U.S. Dep’t of Deferd8b F. Supp. 2d 17, 19
(S.D.N.Y. 2005). Accordingly, “[c]ourts havepeatedly warned piegs that motions for
reconsideration should not be made reflexivelorder to rearguthose issues already
considered when a party does not likewas the original motion was resolvedFamilies for
Freedom v. U.S. Customs & Border Pydio. 10-cv-2705, 2011 WL 4599592, at *2 (S.D.N.Y.
Sept. 30, 2011) (citinlylakas v. OrlandpNo. 06-cv-14305, 2008 WL 2139131, at *1 (S.D.N.Y.
May 19, 2008)) (internal quotation marks and adddalaitation omitted). Generally, district
courts will only amend or alter a judgment “tam@et a clear error of law or prevent manifest
injustice.” In re Assicurazioni Generali, S.P,A92 F.3d 113, 120 (2d Cir. 2010).

B. Motion to Amend the Amended Complaint

Pursuant to Federal Rule of Civil Proceduisa)(2), leave to amend a complaint shall be
given “freely” when “justice so requires.” flhe underlying facts or circumstances relied upon
by a plaintiff may be a proper subjex relief, he ought to be afforded an opportunity to test his
claim on the merits."Williams v. CitiGroup InG.659 F.3d 208, 213 (2d Cir. 2011) (quoting

Foman v. Davis371 U.S. 178, 182 (1962)). However, “atdct court has discretion to deny
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leave for good reason, including futility, b&adth, undue delay, or undue prejudice to the
opposing party.”"McCarthy v. Dun & Bradstreet Corp482 F.3d 184, 200-01 (2d Cir. 2007);
see also AEP Energy Servs. Gas Holding Co. v. Bank of Am, 6BR6AF-.3d 699, 725 (2d Cir.
2010) (“Leave to amend may be denied on growfidistility if the proposed amendment fails to
state a legally cognizable claim.”).
Il. Discussion

A. Motion for Reconsideration

In support of the motion for reconsidedatiof the Opinion, plaitiffs make three
principal arguments: (1) that the Court misapprehended certain portions of plaintiffs’ argument
relating to the alleged pattern @icketeering; (2) that plaiffs adequately pled their RICO
claims in the Amended Complaint; and {B&t new information relating to non-party
corporations and the disbarmerfita non-party individual is fther evidence of Antoniazzi's
fraudulent intent. The Courtldresses each argument in turn.

1. Misapprehension of Plaintiffs’ “Pattern of Racketeering” Argument

Plaintiffs argue that the Court misconstiube facts underlying aintiffs’ claim that
defendants were engaged in a “patterracketeering” under 18 U.S.C. § 1962(c). This
misunderstanding, plaintiffs submit, is demoatad by the Court’s discussion of plaintiffs’
assertions bearing on the “fah of racketeering” in tnOpinion. The Court stated:

Here, plaintiffs allege that defendantsttean of racketeering activity consisted of

“numerous counts” of bank fraud, mail iy and wire fraud in violation of 8

1961(1)(B). Am. Compl. 1 9.5. Howevéhese alleged illedgacts (even if each

were adequately pleaded, which they are not) do not together establish a closed-

ended pattern of continuity, because éasts occurred within too narrow a time

frame. At most, plaintiffs allege thrgeedicate illegal actby defendants: The

letters of credit issued in May 2008 to satisfy the initial urea purchase

transactions; the letters ofedit issued in Jy 2008 to satisfy the agreement with

Trifecta Trading; and the letter of edit issued in January 2009 to satisfy
Plastitex's agreement with Green Pampas. These acts, even if pleaded with
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sufficient specificity, span only nine month3ogether, they fall far short of the
two-year minimum requirement pated by the Second Circuit.

Opinion at 13. In their motion, plaintiffs argtlet, in fact, there weneot three, but five
predicate actsSeePIs.” Mot. { 3.5. However, as a carefefding of the Opion would reveal,
the Court’s reference to théettersof credit issued in May 2008” and thiettersof credit
issued in July 2008” clearly encompassed edc¢he five transactions—between CFP and
Continental, and between CRBRd Plastitex—cited by plaintiffs. Opinion at 13 (emphasis
added). The difference between the Cound plaintiffs’ approaches merely one of
semantics and classification—whetliee episodes in gqggon are properly sted into three or
five predicate acts.

That difference is entirely immaterial to thetcome of the motion to dismiss. Even if,
as plaintiffs assert, each letter of credit cdnstd its own predicate act under 8 1962(c), and if
plaintiffs therefore pleadedvie predicate acts, that woltdve no bearing on the Court’s
decision that plaintiffs RIC@laims fail to state a claiml'he Opinion so held for two
independent reasons: plaintiffs fail to establish an enterprise; and plaintiffs fail to establish a
pattern of racketeering. Evenplaintiffs had established amterprise (which the Court found
they did not), plaintiffsassertion that a pattern of racketeering exigtsdf fails for two
independent reasons: plaintitfgl not plead the alleged frauéuk acts with specificity in
accordance with relevant pleading standards (discuisBadn Section 11.A.2); and plaintiffs
plead too narrow a time frame to establishasetl-ended pattern obmtinuity under Second
Circuit case law.SeeOpinion at 13.

The correction plaintiffs seek as to the numbiepredicate acts, even if made, would not
“alter the conclusion reached byethourt,” and cannot be the &8dr granting reconsideration.

Shrader 70 F.3d at 257. The Court’s determination thatalleged predicatacts were carried
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out over too narrow a time frame to establistiosed-ended pattern of continuity was based on
the period of time during which the contracts were enacted, not the absolute number of such
agreementsSeeOpinion at 12—-13. Notably, aside from tigsue of semantics, plaintiffs fail to
point to any matter pleaded in the Amedd&omplaint which the Court overlooked in
dismissing its claims.

2. Plaintiffs Adequately Pled the RICO Claims

Plaintiffs argue that they did, in fact, pleath sufficient specifidy all claims against
defendants arising out of the RICO statutelUJ18.C. § 1962(c) and (d), so as to survive a
motion to dismiss. Plaintiffs suggest thatwas the writing style, or presentation of the
material, not the factual allegatiqrms the substance of this matwehich has led to the dismissal
of the RICO causes of action.” Pls.” Mot. { Rlaintiffs then proceed to repeat the same
recitation of facts contained in the Amendgaimplaint and marshaled in plaintiffs’ opposition
to defendants’ motion to dismis#d. § 2.

The manner of presentation ghintiffs’ Amended Complaint and their opposition did
indeed fall short of the standaridsthis District. Paintiffs are admonished to try to achieve
greater clarity in future submissions. Howewr the Opinion makes clear, the dismissal of the
Amended Complaint was based on its substadi@fieiencies, not plaintiffs’ counsel’s writing
style. As the Court explained, to survive a motio dismiss, a plaintiff must plead sufficient
factual allegations “to state a claimrtief that is plagible on its face.”Bell Atlantic Corp. v.
Twombly 550 U.S. 544, 570 (2007). A claim is fdlyigolausible “when the plaintiff pleads
factual content that allows the court to draw thasonable inference that the defendant is liable
for the misconduct alleged Ashcroft v. Igbal129 S. Ct. 1937, 1949 (2009) (citimgrombly

550 U.S. at 556).
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Further, claims sounding in fraud must satisfe heightened pleadj standard set out in
Federal Rule of Civil Procedure 9(b), which requires that “a complaint must ‘allege facts that
give rise to astrong inference draudulent intent” and “state with particularity the
circumstances constituting the fraud or mistak®éérman v. Morgan Keenan & CGal55 F.

App’x 92, 94 (2d Cir. 2012) (sum. order) (emphasis added) (quatitg v. IMCERA Grp., Ing¢.
47 F.3d 47, 52 (2d Cir. 1995)); Fed. R. Civ. h)9(Specifically, “the complaint must: (1)
specify the statements that the plaintiff contewdse fraudulent, (2) ehtify the speaker, (3)

state where and when the statements wegenand (4) explain why the statements were
fraudulent.” Lerner v. Fleet Bank, N.A459 F.3d 273, 292-93 (2d Cir. 2006) (internal quotation
marks omitted).

As the Court explained, takiral its allegations as true, the Amended Complaint fell
noticeably short of these standards. As talaoms sounding in fiad do plaintiffs allege
sufficient facts to satisfy Rul@(b). Plaintiffs claim thatCorporate Funding Partners,
Antoniazzi, Lau, and Raphael all knéiat the letters of credit to bhesued were to be confirmed
and drawn upon a top 25 world bank for Plastitard all “lied throughout this process, and
have had their lies pointed outttee court.” Pls.” Mot. { 2. Heever, plaintiffs fail to plead
facts sufficient to show that defendants engagdraudulent acts sas to establish RICO
predicates sounding in fraud. “Simply dressingaugreach of contract claim by further alleging
that the promisor had no inteoiti, at the time of the contractisaking, to perform its obligations
thereunder, is insufficient toate an independent tort claimTelecom Int'l Am. Ltd. v. AT & T

Corp, 280 F.3d 175, 196 (2d Cir. 20013eeOpinion at 9—15.

! Independently, the Court also continues to qaesvhether plaintiffs have accurately recited
the terms of the contracts between plaintifid £&FP. Despite the Court’s having raised this
issue,seeOpinion at 20 n.6, plaintiffs dinot address it in their rtion for reconsideration.
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3. Irrelevant Additional Facts

The only new facts asserted in the motion for reconsideration relate to (1) instances of
alleged fraud committed by defendants against non-party corporations, and (2) the disbarment of
a non-party attorney in Floridé&seePls.” Mot. 1 1, 4.

As to the instances of alleged fraud committed against non-party Great Eagle
International Trade, such facts are irrelevartheoclaims by current plaintiffs, Continental and
Plastitex, against defendants, because theyotlsupport plaintiffs’ claims that defendants
engaged in unlawful condum their interactionsvith the plaintiffs Additionally, on the record
before the Court, plaintiffs lack standing tangy claims on behalf dBreat Eagle International
Trade—or any non-party. Plaintiffs do not establiskt they are a “real pg in interest” with
respect to those claim§&eeFed. R. Civ. P. 17.

As to the proceedings against non-party Martin Doyle by the Florida Bar Association, on
which plaintiffs base much of their motion for oesideration, they are entirely irrelevant to the
claims at hand and do not buttress plaintiffs’ RI€l&@ms. The Florida state court proceedings
lack any connection to the transactiongatie in the Amended Complaint—namely, the
contracts between plaintiffsid CFP to issue letters of creth furtherance of purchase
agreements for urea. Antoniazzi's involvement in a Florida state proceeding arising out of an
entirely different set of transactions is totadytraneous to plairits’ claims, and would not
change the outcome even if pled in the Ameh@emplaint. They cannot be “reasonably be
expected to alter the conclusimrached by the court,” and thesnnot be the basis for granting
reconsiderationShrader 70 F.3d at 257.

In sum, plaintiffs’ motion seeks merely tditigate issues resolved by this Court in its

Opinion, and does not bring to beary controlling decisions or ttameriting a change in that
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outcome.SeeS.D.N.Y. Local Civil Rule 6.3Qscar v. BMW of N.A. LLNo. 09-cv-11, 2012
WL 245229 (S.D.N.Y. Jan. 25, 2012). The motion Bransideration of the Court’s Opinion is
denied.

B. Motion to Amend the Amended Complaint

Plaintiffs’ motion for reconsideration is styléa, “in the alternative,” move for leave to
amend the Amended Complaint. Plaintiffsrai, however, provide th€ourt with a proposed
Second Amended Complaint. Nor do they estate which arguments, facts, or assertions
would be amended if the Couwrere to give leave to amend.

The Court finds that any amendment te &imended Complaint would be futile. “An
amendment to a pleading will be futile ipeoposed claim could not withstand a motion to
dismiss pursuant to Rule 12(b)(6)Dougherty v. Town of N. Hersiead Bd. of Zoning Appeals,
282 F.3d 83, 88 (2d Cir. 2002). Plaintiffs hdnal multiple opportunities to allege sufficient
facts so as to plead defendants’ allegeddudent acts with specificity in accordance with
relevant pleading standards—the Complairkt(2) and the Amended Complaint (Dkt. 19)—
and multiple opportunities to develop argumdrdsed on those facts—the briefs in opposition to
defendants’ motions to dismissKD35; Dkt 45) and the briefa support of this motion (Dkt.
49; Dkt. 50). The plaintiffs do not claim theaty new facts or theoried liability are now
available to them that were wralable at the time of their pvious submissions. Taking all
facts pleaded in these submissions as trutea€ourt must wheoonsidering a motion to
dismiss, plaintiffs do not come close to satisfyrelevant pleading stdards or stating a claim
under the RICO statute or state law claims sounding in fraud. The Court thus finds that any
amendment to the Amended Complaint wouldawt the failure of the plaintiffs’ current

pleadings to state a claiomder the RICO statute.
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C. Jurisdiction

In its Opinion, the Court noted that it svaoncerned whether federal jurisdiction had
been adequately pled as to the only remainingnclplaintiffs’ breach of contract claim against
CFP. SeeOpinion at 21. The Amended Complaint stédtest, as to the non-RICO claims, “[t]he
court’s jurisdiction is invoked . . . under 28 U.S81332,” the diversity jusdiction statute.

The Amended Complaint, however, failed to idgnéifsum certain with respect to the damages
caused by CFP’s alleged breach. In the Opirtloen Court instructed gintiffs to submit a
memorandum of law explaining why federal juridtin has been adequately pleaded as to the
contract claim.

Plaintiffs’ memorandum in support of tmsotion is sufficient to support diversity
jurisdiction as to that claimSeePlIs.” Mot. at 11. Plaintiffs hae adequately pleaded complete
diversity among the remaining parties—ptidfa and CFP—and a claim exceeding $75,000.

As to the Court’s holding that, in absenof a cognizable RICO claim, it lacked
jurisdiction over certain defendantbg Court notes that dismissd all claims as to those
defendants was made without pdice to plaintiffs’ re-filingclaims in a court of proper
jurisdiction.

CONCLUSION

For the reasons stated iretforegoing, plaintiffs’ motiotior reconsideration of the
Court’s April 12, 2012 Opinion and Order grantingoart defendants’ motion to dismiss is
hereby DENIED.

As to plaintiffs’ only surviving claim, breach abntract claims against CFP: If plaintiffs
intend to pursue this claim, it is essential thatsegaanagement plan as to that claim be put in

place promptly. The Court directs the parties &etand confer forthwith as to a proposed case
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management plan. The parties are directed to submit, by May 29, 2012, a jointly-proposed case
management plan, in accordance with the Court’s individual rules, available at the Court’s
website. [f the parties cannot make such a submission on consent, the plaintiffs and CFP are
each directed to submit, by the same date a proposed case management plan to the Court. If CFP
elects to make a renewed motion to dismiss on the grounds that the contract claim is based on an
inaccurate recitation of the terms of the contracts between plaintiffs and CFP, deadlines for
briefing of such a motion must be included in the proposed case management plan.

The Clerk of Court is directed to close docket items 49 and 50.

FMA.@M/

Paul A. Engelmayer
United States District Judge

SO ORDERED.

Dated: May 22, 2012
New York, New York
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