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UNITED STATESDISTRICT COURT
SOUTHERN DISTRICT OF NEW YORK

__________________________________________________________ X
UNITED STATES SECURITIES AND :
EXCHANGE COMMISSION, : 11 Civ. 9202 (PAC)
Plaintiff, ': OPINION & ORDER
- against - :
DANIEL H. MUDD, :
Defendant :
__________________________________________________________ X

HONORABLE PAUL A. CROTTY, Uited States District Judge:

Defendant Daniel H. Mudd served as CEQhaf Federal National Mortgage Association
(FNMA) from June 2005 to September 2008, idgiwhich time FNMA suffered extensive
financial losses that eventually led the fetlgmvernment to place it into conservatorship. On
December 16, 2011, the Securities Exchange Cesiam (SEC) filed suit against Mudd and two
other FNMA executives, Enrico Dallavecchia arftbmas Lund, alleging that statements they
made in public SEC filings and the media wialee and misleadinas to FNMA's actual
exposure to subprime and reduacktumentation “Alt-A” loans.On August 12, 2012, the
Court denied defendants’ motion to dismiss] ¢hereafter the parties engaged in extensive
discovery. The defendants moved for summadgment on March 20, 2015, but then
Dallacecchia and Lund entered into settlenagmeements with the SEC as of September 17,
2015. The SEC’s action remains pending solebirssg Mudd. There are genuine issues of

material fact present, and Mudd’s motimn summary judgment must be denied.

! The SEC entered into a npmsecution agreement with FNMA.
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BACKGROUND

1. FNMA'’s Subprime Exposure

From at least the 1990s, FNMA acquired guaranteed mortgage loans made to
borrowers with weaker credit historiesmarily through two programs: Expanded Approval
(EA) and MyCommunityMortgage (MCM)EA loans “support[ed]... [FNMA’s] mission to
provide access to affordable home financing®orrowers with blemished credit.” Exh. 1303.
MCM loans served low- and moderate-income bdiayers across a wide credit spectrum, also
in furtherance of FNMA'’s housing goaSeeExh. 1542. FNMA considered EA and MCM loans
to be on the same risk continuum as otlpsime loans on its bookand it treated EA and
MCM loans like subprime loans thointernally and in commiications with its regulatot.

As the housing and mortgage markets begamtavel leading intthe global financial
crisis of 2008, FNMA''s investors became in@egly wary of the risks surrounding subprime
loans? There was no generaliccepted definition aubprimewithin the industry, but FNMA

definedsubprime mortgage loain its 2004 Form 10-K, filed December 6, 20085 “a

See, e.g.Exh. 1131 at 3 (describing EA as FNMA'’s “most significant initiative to serve credit-
impaired borrowers”).

FNMA described EA loans as “a mortgage option that gives borrowers with blemished credit access to
high-quality, low-cost, non-predatory loans.” E4303 at 1. Similarly, FNMA described MCM loans

as serving “credit challenged borrowers.” Exh. 110 &¢e® alsdexh. 1131 at 2—-3 (including EA

loans in FNMA's quantification of its subprime exposure).

For further background information, ske Court’s prior opinion of August 10, 202F.C. v. Mudd
885 F. Supp. 2d 654, 658—-60 (S.D.N.Y. 2012).

During Mudd'’s tenure as CEO, he certifiedW#N's Forms 10-K and 10-Q, and reviewed and
approved FNMA's Forms 12b-25. The Court’s opiniefers primarily to seven SEC filings made
during the relevant period:

(1) 2004 Form 10-K (Exh. 748), filed December 6, 2006;

(2) Q4 2006 Form 12b-25 (Exh. 716), filed February 27, 2007;

(3) 2005 Form 10-K (Exh. 717), filed May 2, 2007,

(4) Q1 2007 Form 12b-25 (Exh. 718), filed May 9, 2007,

(5) 2006 Form 10-K (Exh. 66), filed August 16, 2007;

(6) Q1 2007 Form 10-Q (Exh. 1486), filed November 9, 2007; and



mortgage loan underwritten ag lower credit standasdhan those used in the prime lending
market.” Exh. 748.And on February 23, 2007, Reuters lsled an article quoting Mudd, who
described subprime mortgages as loans “offewdmbrrowers with damaged credit.” Hempstead
Test. at 671. Four days later, FNMA defirmdprime mortgages its Q4 2006 Form 12b-25 as
loans made to “borrowers with weaker creddtbiies.” Exh. 716. That form stated that 0.2% of
FNMA'’s single-family book of business consisted of subprime loans or mortgage-backed
securities (MBS) backed by subprime loans, anddiitional 2% of the book consisted of other
subprime securitiesd. It did not include EA or MCM loasin those quaniiations. In the
following months, Mudd testified twice before Congress, where he desstbgdmebroadly
as a loan given to a borrower “who doesn’t hpgdect credit,” Exh. 572, or who has “a credit
blemish,” Exh. 573. He further estimated FNMAubprime exposure to be “less than 2.5
percent” of FNMA'’s book of busineskl.

On May 2, 2007, FNMA filed its 2005 Form 10-K which defireedbprime mortgagas
follows:

“Subprime mortgage”generally refers to a mortgage loan made to a borrower

with weaker credit profile, than thatf a prime borrower. As a result of the

weaker credit profile, subprime borrowdrsve a higher likelihood of default than

prime borrowers. Subprime mortgage lsaare often originated by lenders

specializing in this typef business, using processenique to subprime loans.

reporting our subprime exposure, weave classified mortgages loans as

subprime if the mortgage loans are origiedtby one of these specialty lenders

or, for the original or resecuritized privatlabel, mortgage-relad securities that

we hold in our portfolio, if the securities were labeled as subprime when sold

Exh. 717 (emphasis added). Yet despite thisomaar definition, the 2005 Form K-10 continued

to represent FNMA'’s subprime exposure agrapimately 2.2% of its single-family book of

(7) 2007 Form 10-K (Exh. 709), filed February 27, 2008.

Despite definingubprime mortgage loathe disclosure did not separately quantify FNMA'’s
subprime exposure; rather, it lumped together data for all loans.
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business, of which “approximately 0.2% congisté subprime mortgage loans or structured
FNMA MBS backed by subprime mortgage loand,ao a lesser extemgsecuritizations of
private-label mortgage-relatedaurities backed by subprime momgdoans,” just as it had in
the Q4 2006 Form 12b-2Hl.” That is, the definition aubprimechanged, but the amount of
subprime loans FNMA quantified stayed essentially the same.

On November 9, 2007, FNMA filed its Q1 2007 Form 10-Q which expanded the
definition of subprimeto include loans from the “subprindivisions of larger lenders.” Exh.
1486. As for its subprime exposure, FNMA stated:

Approximately 0.2% of our total single-family mortgage credit book of business

as of March 31, 2007 consisted of sub@ mortgage loans or [FNMA] MBS

backed by subprime mortgage loans. Tescentage increased to approximately

0.3% as of September 30, 2007. Less than 1% of our single-family business

volume for the nine months endedp&anber 30, 2007 consisted of subprime

mortgage loans or [FNMA] MBSdtked by subprime mortgage loans.
Id.® So while the definition o§ubprimeexpanded, FNMA did not quafyt substantially more
loans as subprime. In fact, despite defirsngprimeto include loans from the “subprime
divisions of larger lenders,” AMA did not keep separate stdittsl reports or otherwise track
loans made by those divisions. And it was ndtl time SEC’s investigation that FNMA realized
it had failed to quantify billions of dollaxf loans from Countrywide’s subprime divisidn.

On December 2, 2007, Mudd statedan interview with thé&san Francisco GatéWe

have about 2 percent of our broker’s businesstal tbat meets our definition of what would be

The same definition of subprime mortgage, alith a similar quantification of subprime exposure,
was used in FNMA'’s Q1 2007 Form 12b-25, filedyMi 2007, and 2006 Form K-10, filed August 16,
2007. Exhs. 718, 66.

8 ENMA'’s 2007 Form 10-K, filed February 27,8 employed a substantially similar definition of
subprime as well as a similar quantification of FNMA'’s subprime exposure.

® SeeExh. 1124, Exh. A 11 36, 38. Mudd knevatffNMA purchased EA loans from subprime
divisions of large lenders, including Countrywide, during the relevant p&eslidy 45; Mudd Dep.
at 300-06; Exh. 847.



a subprime loan, not a predatory loan, but typicallgan to an individuahat has had a credit
blemish in the past.” Exh. 1014. And on Aug®8t 2008, in a national radio interview on “The
Diane Rehm Show,” Mudd stated that FNMAdHabout zero percengxposure to subprime
loans, which he defined as “a loan to a bornofwéno] has had a credit problem in the past.”

2. FNMA'’s Alt-A Exposure

In addition to subprime loans, the mortgagesis drew increased scrutiny to low-
documentation loans, often called “Alt-A” loanshich did not require borrowers to fully
disclose their financial condition. Like the tesmbprime Alt-A did not have a standard
definition. FNMA first mentioned Alt-A loans its 2004 Form 10-K, filed December 6, 2006,
which definedAlt-A mortgageas a “mortgage loan underwritteasing more liberal standards
such as higher loan-to-value ratios and lessish@ntation of borrower income or assets.” Exh.
748. And FNMA'’s Q4 2006 Forr2b-25, filed February 27, 2007, defined the taftrA
mortgageas “generally referr[ing] to a loamderwritten with lever or alternative
documentation requirements.” Exh. 716. Simylaits 2005 Form 10-K, filed May 2, 2007,
expanded the definition &flt-A mortgageslightly, but remained general:

“Alt-A mortgage” generally refers to a loan underwritten with lower or

alternative documentation than a full documentation mortgage and may

include other alternater product features. As mesult, Alt-A mortgage

loans generally have a higher risk of default than full documentation

mortgage loans.
Exh. 717. FNMA did not quantify its Alt-&xposure in any of these filings.

One week after filing its 2005 Form 10-RNMA filed its Q1 2007 Form 12b-25, in
which it narrowed the definition &lt-A. After repeating the bad language defininglt-A

generally as loans “underwrittevith lower or alternative docuemtation,” it stated that “[ijn

reporting our Alt-A exposure, we Ya classified mortgage loans as Alt-A if the lenders that



deliver the mortgage loans to us have clasgithe loans as Alt-A based on documentation or
other product features.” Exh. 718or the first time, FNMA quanigéd its Alt-A exposure, which
it estimated to represent “approately 11% of [FNMA's] total single-family mortgage credit
book of business.Id.

The Q1 2007 Form 12b-25 did not explaindesclose, however, that a lender’s
classification of a loan as Alt-A was detened by criteria set by FNMA. These criteria
distinguished between “borrowselected” low-documentatidoans, in which borrowers
specifically requested low-documentation loaarg] “lender-selected” low-documentation loans,
in which lenders initiated the low-documentation proc8seExh. 1124 at | 56-58. Although
all low-documentation loans carried the sams&giand suffered similar losses, FNMA included
only borrower-selected low-documentation loangsmguantification of its Alt-A exposure,
thereby omitting more than $300 billion of low-documentation loans from its discloSees.
Exh. 180; Long Rep. at 42, fig. 22.

3. Post-Conservatorship

In its first post-conservatorship filing—the Q3 2008 Form 10-Q, filed November 10,
2008—FNMA added an additional disclaimer: “we hateer loans with some features that are
similar to” both subprime and Alt-A loans “that mave not classifieds [subprime or Alt-A]

.. . because they do not meet olassification criteria.” Exh. 525.

4. Procedural History

On December 16, 2011, the SEC instituted &laison, charging Mudd with knowingly or
recklessly making material misstatements régg FNMA'’s exposure to subprime and Alt-A
loans in violation of Section 10(b) of the &hange Act and Rule 10b-5 (Count One); Mudd and

Dallavecchia with knowingly, recklessly, or nggintly obtaining monegr property by means



of material misstatements inolation of Section 1&)(2) of the SecuriteAct (Count Two); all
defendants with aiding and abetting a primary gges violation in violation of Section 10(b)
and Rule 10b-5 (Count Three); Mudadth signing false certification® the SEC in violation of
Rule 13A-14(A) of the Exchange Act (Count Fpand all defendantsith aiding and abetting
violations of Section 13(A) of the Exchanget and Rules 12b-20, 13a-1, and 13a-13 (Count
Five). Defendants moved to dismiss, dnel Court denied their motion on August 10, 2012.
S.E.C. v. Mudd885 F. Supp. 2d 654 (S.D.N.Y. 2012).tA¢ close of discovery, defendants
moved for summary judgment. While thattoa was pending, however, Dallavecchia and Lund
entered into settlement agreements withSE€, leaving only the SEC’s action against Mudd
and his motion for summary judgment.
LEGAL STANDARD

The Court may grant summary judgment onlyewlithere is no genne dispute as to
any material fact and the movant is entitlegudgment as a matter of law.” Fed. R. Civ. P.
56(a). Summary judgment lies where a non-mg\party “has failed to make a sufficient
showing on an essential elemenfitd] case with respect to whidit] has the burden of proof.”
Celotex Corp. v. Catretd77 U.S. 317, 323 (1986).

DISCUSSION

Mudd moves for summary judgment on the b#sid (1) FNMA'’s publicfilings were not
false or misleading; (2) theleged misstatements were notteral; (3) Mudd did not possess
the requisite scienter; (4) Mudd did not substdigtessist any primaryecurities law violation;
(5) Mudd was not negligent; and (6) Mudd did nbtain money or property by means of his
alleged misstatements. Each of Mudd’s argumexise an issue of fact which precludes his

motion for summary judgment.



False or Misleading Statements

“[T]he disclosure required bihe securities laws is measumaat by literal truth, but by
the ability of the material to accurately info rather than mislead prospective buyers.”
McMahon & Co. v. Whehouse Entm’t, Inc900 F.2d 576, 579 (2d Cir. 1990) (citation
omitted). As such, a securities violation may arise from both statements that are factually false
and “literally true statements thaeate a materially misleading impressio8.E.C. v. Gabelli
653 F.3d 49, 57 (2d Cir. 2011). “Even a statement wisidkerally true, ifsusceptible to quite
another interpretation by theasonable investor[,] may propgie considered a material
misrepresentationMcMahon & Co, 900 F.2d at 579 (citation, internal quotation marks, and
alterations omitted).

a. Subprime

FNMA'’s Q4 2006 Form 12b-25 definedibprimeas loans to borrowers with weaker
credit histories, but excluded EA and MCNMbiin its subprime quanidation. FNMA'’s EA and
MCM loans were made to borrowesdth weaker credit profilegnd thus can be seen as falling
within FNMA's definition of “subprime.” Assuch, a jury could find the subprime-exposure
calculations in FNMA'’s Q4 2006 Form 12b-25 torbhesleading because they failed to include
FNMA'’s exposure to EA and MCM loans.

Mudd argues that FNMA's later definitions sdibprime clarified tht it categorized a
loan as “subprime” only if thiwan (1) originated by subpringpecialty lenders or subprime
divisions of larger lenders (2) using processeisiue to subprime loans. He argues that because
EA and MCM loans neither originated from subprime specialty lenders or subprime divisions of
larger lenders, nor used (unspecified) processipie to subprime loans, FNMA's failure to

include these loans in its subprime exposaleulations was ndalse or misleading.



But Mudd’s public statements do not provitie clarity he suggests. FNMA'’s latest
definition of subprimeduring the relevant period statbst subprime loans “generally” are
“loan[s] made to a bormer with weaker credit profile,” wbh “often” or “typically” originate
from “lenders specializing in thtype of business, using pesses unique to subprime loans,”
and that FNMA quantifies a loan as “subprimeit ibriginated from “these specialty lenders” or
“subprime divisions of larger lendet#\ reasonable investor couildterpret “loan[s] made to . .

. borrower[s] with weaker credit profile[s]” agscribing the “type of business” employed by the
“specialty lenders” who “oftenbdriginated the loans that FNMA quantified as subprime. Mudd'’s
imprecise public statements and testimony keefdongress support such an interpretation. And
under this interpretation, EA and MCM loans mERMA’s definition of subprime. As such, a
jury could find that it was misleading to exde these loans from FNMA'’s subprime exposure
calculation.

In addition, FNMA'’s subprime definitionxlicitly included loans originated by
“subprime divisions of larger lenders,” but FA’s subprime exposure calculations failed to
include in full FNMA'’s acquisition of $28.5 billioworth of loans from Countrywide’s subprime
division during the Relevant Periodn that basis, a jury couldfil that FNMA misled investors
concerning its total subprime exposure hiirfg to fully include its acquisition of
Countrywide’s subprime loans.

b. Alt-A

FNMA defined Alt-A as “a loan that can lmderwritten with laver or alternative
documentation,” and stated that it categorizecha ks Alt-A if “the leders that deliver the
mortgage loan[] to us have classified the loan[] as Alt-A based on documentation or other

product features.” A reasonable ist@r could interpret FNMA'’s ddiition to mean that lenders



classifiedall low documentation loans (both lender seddcind borrower selected) as Alt-A, and
thus be misled by FNMA'’s Alt-A quantificatio While FNMA'’s statement that it quantified
loans as Alt-A when delivered as Alt-A may hawe=b literally accurate, that is only half of the
full story. SeeGabelli, 653 F.3d at 57. FNMA did not disclos®t it instructed lenders not to
classify certain low-documentation loans—including lender-selected loans—as Alt-A, and
therefore excluded such low-documentation loaosfits Alt-A exposure calculations. As such,
a jury could find that FNMA'’s quantitae Alt-A disclosures were misleading.

. Materiality

Misleading statements are material if Gmsonable investor would have considered
[them] significant in making investment decisionG&dnino v. Citizens Utils. Cp228 F.3d 154,
162 (2d Cir. 2000) (citation omitted). FNMA's faikito include EA, MCM, and lender-selected
low-documentation loans in its quantificationitsf subprime and Alt-A exposure understated
FNMA'’s exposure to those types of loans by dnexals of millions of dollars. Such exposure
would have been particularly “important to isters because of the volatility in the housing and
secured-transaction marketfn’re MBIA, Inc., Sec. Litig.700 F. Supp. 2d 566, 586 (S.D.N.Y.
2010) (holding that a failure to disclose that 1% of the insurers’ porti@gexposed to assets
backed in part by residential-mortgabacked securities was material).

Mudd argues that FNMA's failure to inde EA, MCM, and lender-selected low-
documentation loans in its subprime and AlexXposure disclosures was immaterial because
inclusion of those loans in FNM#disclosures would not haveigsificantly altered the ‘total
mix’ of information madevailable” to investordalberth v. Xerox Corp.766 F.3d 172, 183
(2d Cir. 2014) (quotingasic v. Levinsg85 U.S. 224, 231-32 (1988)). Heints to the credit

metrics for FNMA's entire single-family book of bnsss that were includan each of FNMA'’s
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SEC filings, which he argues were complatel accurate. Mudd furthargues that FNMA'’s
disclosures adequately warneglestors about thegks attendant to FNMA's pursuit of its
housing goals.

FNMA's credit metrics quantified loans to bowers with FICO credit scores below 620
and loan-to-value (LTV) ratios above 90%. But FNMA did not define subprime loans by FICO
scores or LTV ratios. So this data, while alsdemnal to investors’ decisions, is unrelated to
FNMA'’s subprime quantificatiorAs such, it could not have ected, clarified, or rendered
immaterial FNMA’s misleading subprime exposwalculations. Moreovethe credit metrics
did not address loans’ level of documentatemd thus would not have corrected FNMA's
exposure to Alt-A loans. Finally, FNMA'’s disclaimers and warnings also do not preclude
liability—a warning does no good if it misstatd® nature or extent of the riskee Rombach v.
Chang 355 F.3d 164, 173 (2d Cir. 2004).

In sum, a jury could find that FNMA's faita to include EA, MCM, and lender-selected
low-documentation loans in its exposicalculations was material.

11,  Scienter

The parties dispute what level sdienter the SEC must pro¥feBut whether the standard
requires actual knowledge or merely recklessness, the SEC has adduced sufficient evidence to
put this question to the jurgee In re DDAVP Direct Purchase Antitrust Liti§85 F.3d 677,

693 (2d Cir. 2009) (directing couttis be “lenient in allowingscienter issues to withstand

% There is a split within the Circuit as to the leskscienter required to prove a defendant aided or
abetted a securities violation before the enactment of Dodd—RZanmpareS.E.C. v. Landber336
F. Supp. 2d 148, 157 (S.D.N.Y. 20XT)he scienter standard in this Circuit [for aiding and abetting
liability] included recklessness prior to Dodd—Frankwjth S.E.C. v. Aronsqril Civ. 7033, 2013
WL 4082900, *10 (S.D.N.Y. Aug. 6, 2013) (acknedging disagreement on the issue but concluding
that the SEC must show actual knowledge fdimg and abetting claim@emised on pre-Dodd—-Frank
conduct).
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summary judgment based on fairly tenuous inferghbesause such issuase ‘appropriate for
resolution by the trier of fact™).

The SEC has adduced evidence that Muddvkmreshould have known that his public
statements and FNMA'’s disclosures, whichplkeesonally reviewed, edited, and certified, were
materially false or misleading. Mudd publiclyfoled subprime mortgages as loans offered to
“borrower[s] who do[] [not] hae perfect credit,” and signede Q4 2006 Form 12b-25, which
contained essentially the sawhefinition of subprime. Meanwhile, Mudd knew that EA loans
were made to borrowers with weaker credit pesfjlas intended; revieweldta that showed EA
loans had a higher rate of delinquency than FRevtissclosed subprime loans; and knew that
credit losses from EA loans were disproportierta the amount of the book they constituted.
And he has since admitted that defingupprimeas “loans made to borrowers with blemished
credit” would include EA and MCM loans. Mudd Test. at 182. Moreover, Mudd knew that
Countrywide’s subprime division originated and sold EA loans to FNMA from 2004 t0'2006.
With respect to Alt-A, having signed the SHSclosures, Mudd knew that FNMA defined Alt-
A based on documentation features, without dngva distinction between borrower-selected
and lender-selected low-documentatioans. From these facts, a rational jury could infer that
Mudd acted with intent or recklessnéss.

V. Aiding and Abetting Liability
For Mudd to be held liable for aiding ande#ting a primary securés-law violation, the

SEC “must prove: ‘(1) the existence of a seesilaw violation by the primary (as opposed to

11 geeExh. 1303; Exh. 390; Exh. 1015.
12 SeeExh. 847.

13 Mudd’s contention that his reliance on thiviae of counsel and on FNMA’s disclosure process
negates any scienter may be a factor for the jury to consider, but it cannot support his motion for
summary judgmentee Markowski v. S.E,G34 F.3d 99, 104-105 (2d Cir. 1994).
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the aiding and abetting) party; (2) ‘knowledge’ of this via@aton the part of the aider and
abettor; and (3) ‘substantial assistance’ leydider and abettor in the achievement of the
primary violation.” S.E.C. v. DiBella587 F.3d 553, 566 (2d Cir. 2009) (quotBigor v. Carro,
Spanbock, Londin, Rodman & Fag&4 F.2d 57, 62 (2d Cir.1985)). For the reasons discussed
above, the SEC has adduced sufficient evidence that FNMA and Mudd committed a primary
securities law violation by matally misstating FNMA'’s subprim and Alt-A exposure, and that
Mudd had actual knowledge of this violation.

“[T]o satisfy the ‘substatial assistance’ component oflaig and abetting, the SEC must
show that the defendant ‘in someatsassociate[d] himself with theenture, that he participate[d]
in it as in something that he wishe[d] to bredgout, [and] that he [sought] by his action to make
it succeed.”S.E.C. v. Apuzz®89 F.3d 204, 206 (2d Cir. 2012) (quotldgited States v. Peqgni
100 F.2d 401, 402 (2d Cir.1938)). In other words,defendant must “consciously assist[] the
commission of the specific crime in some active wégy.’at 212 n.8 (quotingnited States v.
Ogandq 547 F.3d 102, 107 (2d Cir. 2008)). Muddaes that his actions “simply cannot
constitute ‘consciously assist[ing] FNMA in gonitting a primary securities law violation ‘in
some active way,” because “the SEC can produxrevidence that Mr. Mdd believed that the
disclosures at issue were falsr misleading,” and Mudd reliaghon “copious advice . . . from
the General Counsel and the legal departmentiagstim that the disckures were appropriate
and complete.” Def. Br. at 58. That is ag@amnent for the jury. Mudd signed all of FNMA'’s
misleading disclosures and made numerous pstdiements downplaying FNMA'’s exposure to
subprime and Alt-A loans. From this, a jury abudfer that Mudd was aware of the violations

and consciously assisted in an active way.
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V. Negligence

The same evidence that would support a finding that Mudd acted recklessly would
necessarily suppért a finding that he acted negligently. “Recklessness is, after all, only
negligence raised to a higher power.” Goldwater v. Ginzburg, 414 F.2d 324, 343 (2d Cir. 1969).
VI.  Obtaining Money or Property

Section 17(a)(2) provides that it shall be unlawful for any person in the offer or saie ofa
security, by means of interstate commerce, directly or indirectly “to obtain money or property by
means of any untrue statement of a material fact or any omission to state a material fact
necessary in order to make the statements made, in light of the circumstances under which they
were made, not misleading . . . .” 15 U.S.C.A. § 77q; see also S.E.C. v. Stoker, 865 F. Supp. 2d
457, 463 (S.D.N.Y. 2012). Mudd testified that his compensation was explicitly or implicitly tied
to FNMA’s performance. Mudd Test. at 4345, From that evidence, a jury could find that Mudd
received “money or property” by means of his material misrepresentations. The fact that Mudd
eventually lost millions of dollars when FNMA was placed into conservatorship is evidence the
jury may consider, but it does not preclude liability as a matter of law.

CONCLUSION
Mudd’s motion for summary judgment is DENIED. The Clerk of Court is directed to

terminate the motion at Docket No. 152,

Dated: New York, New York SO ORDERED

February 29, 2016
Z»Méfﬂ

PAUL A. CROTTY
United States District Judge
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