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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF NEW YORK

________________________________________________________________________ X
CLAREX LIMITED and BETAX LIMITED,
12 Civ. 0722PAE)
Plaintiffs, :
-v- : OPINION & ORDER

NATIXIS SECURITIES AMERICA LLC et al. :

Defendants :
________________________________________________________________________ X

PAUL A. ENGELMAYER, District Judge:

Plaintiffs Clarex Limited (“Clarex”) and Betax Limited (“Betax9ollectively,
“plaintiffs”) , companies operating in Nassau, Bahamas, thisgction alleging that
defendant®atixis Securities America LLC and its predecesgoofiectively, “Natixis”),
Delaware corporations operating in New York, New York, violated their conalaand
fiduciary duties. Defendants move to dismiss pursuant to Rules 12(b)(1Réng6) of the
Federal Rules of Civil Procedure. For the reasons that follow, the motion to disséxson
Rule 12(b)(1)s granted.

I.  Background®

A. Pre-Lawsuit Events

Sometime por to November 1, 2002, plaintiffs purchas&6 millionin Nigerian bonds
from Natixis First Amended Complaint (“Compl.”) § 13. Pursuant to industry practice at the

time, one “warrant” was supposed to accompany each $1,000 worth of issued Idofids.

! The facts which form the basis of this Opinion are drawn fronfitiseAmended Complaint
and from affidavits submitted viatthe parties’ briefs On a motion talismiss the Court accepts
all factual allegations in the Fir8Bimended Complaint as true. In addition, it is appropriate to
consider the parties’ affidavits in deciding a motion to dismiss under Rule 12(b)@ys&doe
Court may consider evidence outside the pleadisgsinfra p. 4.
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These warrants were guaranteed by the Government of Nigeria and provided thevhbltier
prospecbf semiannual paymentsld. § 7. To dateNigeria has paidut, to the holders total
of $10,080,996.46 in paymenghts on the warrantsld. § 24. As of January 2012, the bonds
had a market value of $8,924,000.

In August2007, plantiffs assignedll claims in connection with the purchase of the
warrantgto an affiliatel company, Landsdowne Investments Inc. (“Landsdowne?){ 19
Declaraton of Eric. R. Levine ({evine Decl.”)Ex. B. On August 21, 2007, Landsdowne filed a
complaint against Natixis the United $&tesDistrict Court for the Southerniirict of New
York, allegingbreach of contract and negligence in connection witixd& alleged failure to
deliver the warrantsLevine Decl.Ex. D. On January 15, 2008, Landsdowne voluntarily
dismissedhatcase. Levine DecEx. E.

B. Plaintiff's Initial Complaint and Landsdowne’s SubsequeriReassignmenbf the
Bonds to Them

OnJanuanB0, 2012 plaintiffs filed their original Complainin this case Dkt. 12
Plaintiffs allegel that Natixis’s failure taleliver the warrants constitutedeeach of contract, a
breach of the duty of good faith and fair dealing, and negligelaic§{ 20-35.

OnApril 2, 2012, defendants filed a motion to dismiss pursuant to Fed. R. Civ. P.
12(b)(1) and 12(b)(6). Dkt. 12. In that motioratiXis argued inter alia, that plaintiffs ad not
have standingyecause.andsdownédnot plaintiffs)had filed the gor suit seeking similar relief,
and because theoGplaintheredid not “allege that Plaintiffs are the current owners of the

claim.” Dkt. 14 at 6.

% There is no claim heriat the statute of limitations hasn. Clarex, Betax, and Natixisave
entered into a series of tolling agreemeagering the period chugust 2007 through January
2012. SeeDeclaration of Peter N. Turnquégsturnquest Decl.”) Exs. BC.
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Ten days later, on April 12, 2012, Landsdowne executed a contract that assigned the
bonds back to Clarex and Betax. That assignment, however, purported to be effective,
retroactively,as of December 15, 2011. Levine Decl. Ex. F.

C. Amended Complaint and Motionto Dismiss

On April 23, 2012 plaintiffs exercisedheir option, available under this Cowgt’
individual rules, to file an Amended Complaint in response to defersdaation to dismiss
Dkt. 15. The causes of actian the Amended Complaint are unchanged from the original
Complaint, Compl{125-44; however, plaintiffs added several paragraphs chronthkng
histay of the assignmenend reassignmentd the claimsid. §19-23, including the April 12,
2012 assignment back to plaintiffs.

On May 30, 2012, Hitixis filed amotion to dsmiss the First Amended Complgiagain
pursuant to Rules 12(b)(1) and 12(b)(6). Dkt. 18—20. On June 29, 2012, plaintifesfiled
oppositionbrief. Dkt. 21-24. On July 18, 2012, Nas$ filed areply. Dkt. 26.

Natixis moves talismissthe First Amended Complaint on four groundamelythat (1)
plaintiffs did not have standing at thee they filed the initial complaint, and therefore this
Courtlackssubject matter jurisdictiqgrDef. Br. 7—12 (2) Natixis’s relationship with plaitiffs
was that of a broker and it did not breach any duties of a bidkat,12-17; (3) plaintiffs’
claims for breach of contract and breach of good faith are duplicatia,17—19 and(4)
plaintiffs’ claims for breach of contraahd negligence are duplicativid. at 19-21. Natixis
alsomovesto strikeplaintiffs’ demand for damagés the extent they ered the market value of

the warrants at the time of the alleged breddhat21-24.
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Il. Legal Standards

Once subject matter jurisdiction is challenggd] plaintiff asserting subject matter
jurisdiction has the burden of proving by a preponderance of the evidence that jurisdiction
exists” Giammatteo v. Newtod52 F. App’x 24, 27 (2d Cir. 201{9iting Makarovav. United
States 201 F.3d 110, 113 (2d Cir. 2000)) resolving a motion to dismiss for lack of subject
matter jurisdiction under Rule 12(b)(1)h& court must take all facts alleged in the complaint as
true and draw all reasonable inferences in favor of plainhfftural Res. Def. Council v.
Johnson461 F.3d 164, 171 (2d Cir. 2006), but “jurisdiction must be shown affirmatively, and
that showing is not made by drawing from the pleadings inferences favorable tayhe pa
asserting it. APWU v. Potter343 F.3d 619, 623 (2d Cir. 2003ge als”Amidax Trading
Group v. SW.ILLF.T. SCRE71 F.3d 140, 145 (2d Cir. 201Morrison v. Nat! AustraliaBank
Ltd., 547 F.3d 167, 170 (2d Cir. 2008jff'd on other grounds130 S. Ct. 2869 (2010)n
addition, a district court may consider evidence outside the pleadings, suddastafand
exhibits SeeMakarova 201 F.3cat 113.

Whenstandings at ssue “[e]ach element [of standing] must be supported in the same
way as any other matter on which the plaintiff bears the burden of peofith the manner
and degree of evidence required at the successive stages of the litig@aovet v. City 6 New
York 621 F.3d 221, 225 (2d Cir. 201@)terations in originaljquotingLujan v. Defenders of
Wildlife, 504 U.S. 555, 561 (1992)). “Because standing is challenged [here] on the basis of the
pleadings, we [therefore] accept as true all materiegjations of the complaint, and must
construe the complaint in favor of the complaining partg.”’at 225 (alterations in original)
(quotingW.R. Huff Asset Mgmt. Co. v. Deloitte & Touche L5249 F.3d 100, 106 (2d Cir.

2008)).
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To survive a motion to disiss under Rule 12(b)(6), a complaint must plead “enough
facts to state a claim to relief that is plausible on its faBell Atl. Corp. v. Twomb|y550 U.S.
544,570 (2007). Accordingly, in considering a motion to disraiskstrict court “must accept
as true all welpleaded factual allegations in the complaint, atrdw[] all inferences in the
plaintiff’s favor.” Brown v. KayNo. 11 Civ. 7304PAE), 2012 WL 408263, at *7 (S.D.N.Y.
Feb.9, 2012) (quotindhllaire Corp. v. Okumys433 F.3d 248, 249-50 (2d Cir. 2006)).
II. Discussion

A. The Standing Requirement

The Court first considedatixis’s argumento dismissunderRule12(b)(1) for lack of
subject matter jurisdictionSeeRhulen Agency, Inc. v. Ala. Ins. Guar. As886 F.2d 674, 678
(2d Cir. 1990)“[T] he court should consider the Rule 12(b)(1) challenge first since if it must
dismiss the complaint for lack of subject matter jurisdiction, the accompadgfegses and
objections become moot and do not need to be determifogdtion omitted))Waong v. CKX,
Inc., No. 11 Civ. 6291 (JGK), 2012 WL 389368 *1 (S.D.N.Y. Sept. 10, 2012) (“[T]he Court
must first analyze the Rule 12(b)(1) motion to determine whether the Court has s\dijec
jurisdiction necessary to consider the merits of the action.” (citation omitted)).

“Determining the existence of subject matter jurisdiction is a threshold inquirg and
claim is‘properly dismissed for lack of subject matter jurisdiction under Rule 12(b)(1) thiee
district court lacks the statutory or condiibmal power to adjudicate it.” Arar v. Ashcroft 532
F.3d 157, 168 (2d Cir. 200@nternal citation omittedjquotingMakarovag 201 F.3cat 113).
Standing is a proper ground upon which to challenge a s@ubject matter jurisdictiorflf
plaintiffs lack Article Ill standing, a court has no subject matter jurisdi¢bdrear their claim.”

Mahon v. Ticor Title Ins. Cp683 F.3d 59, 62 (2d Cir. 2012) (quoti@gnt. States Se. & Sw.
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Areas Health & Welfare Fund v. Merck—Medco Managed Care, L.U33 F.3d 181, 198 (2d

Cir. 2005));see alsaCacchillo v. Insmed, Inc638 F.3d 401, 404 (2d Cir. 201(tGenerally,
‘[s]tanding is a federal jurisctional question determining the power of the court to entertain the
suit.”” (quoting Carver, 621 F.3cat 225)). “In particular,a plaintiff must demonstrate standing
for each claim and form of relief sought.Mahon 683 F.3d at 62 (quotingaur v. Veneman

352 F.3d 625, 642 n. 15 (2d Cir. 20p3)

“In order to have standing to bring suit, a plaintiff is constitutionally required to have
suffered (1) a concrete, particularized, and actual or imminent imtfact (2) that is traceable
to defendant’s conduct and (3) likely to be redressed by a favorable decidfonds v. Empire
Health Choice, In¢.574 F.3d 92, 96 (2d Cir. 200&jting Lujan, 504 U.Sat560-6landPort
Wash. TeacherdAssn v. Bd. of Edug.478 F.3d 494, 498 (2d Cir. 20073ccordCacchillo, 638
F.3d at 404 (requiring theliree familiar elements of stding: injury in fact, causation, and
redressability. (citing Summers v. Earth Island Insb55 U.S. 488 (2009)

B. Analysis of Plaintiffs’ Claim to Have Standing

Here, Natixis challenges plaintiffstanding on the grounithat Clarex and Betax were
not the owners of the warrants on January 30, 2012, the datgtilecomplaintin this case was
filed, and therefore did not suffelom an actual injuryat that time SeeDef. Br. 7-9.

Plaintiffs respond by assertitigat (1) the reassignment from Landsdowne actually
occurred on December 15, 2011, ataintiffs therefore did own the warrants as of January 30,
2012 (2) even ifplaintiffs did not own the shares on January 30, 2012, the “ultimate ownership”
of the warrantalways belonged to The Bankbva Scotia Trust Company (Bahamas) Limited
(“Scotiatrust), the common parent bank that owns and man@gesx, Betax, and

Landsdowne; and (@ven if this claim is rejectethe appropriate remedy not to dismiss, but
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to allow the real party in intest to ratify under Fed. R. Civ. P. 17. Pl. Br. 6-12. The Court
considers these issues in turn.
1. Whether Plaintiffs Owned the Warrants at the Time of Filing

It is axiomatic and plaintiffs do not conteghat*'standing is to be determined as bét
commencement of suit. Fenstermaker v. Obama54 F. App’x 452, 455 n.1 (2d Cir. 2009)
(quotingLujan, 504 U.Sat571 n.5) seeComer v. Cisnerqs37 F.3d 775, 791 (2d Cir. 1994)
(“These constitutional minima [of injury, causation, and redressahalieypssessed as of the
time the lawsuits brought.” (citation omitted)see alscdAbu Dhabi Commercial Bank v.
Morgan Stanley & Co.No. 08 Civ. 7508 (SAS), 2012 WL 3584278, at *5 (S.D.N.Y. Aug. 17,
2012). Because lack of standing is a jurisdiction&aeacorollary of thisruleis thatcourts
cannot consider any amendments to the initial complaint or anyijpagtassignmentso
plaintiffs to determine whether plaintiffs hagganding. Fenstermaker354 F. App’x at 455 n.1.

In order to determim whether Clarex and Betax had standitthe time of suithe Court
must consider the series of assignments between plaintiffs and Landsdowmegutapa(1)
the effect of the August2007 assignment to Landsdowne;\{@)etherareassignmernfrom
Landsdowne back to plaintifesctually occurred before the suit was filed, on December 15,
2011, as plaintiffs claimand (3)the effect if any, of the April 12, 201Zssignment to plaintiffs

All partiesagreethat he 2007 assignment was effectivieef. Br. § PI. Br. 6; Turnquest
Decl. §9113-152 It is therefore undisputed that between August 2007 and December 2011,
Landsdowne was the owner of the claims at issue.d&bisivequestion is, thenyhether the

reassignment to Clarex and Betax occuordecember 15, 2011, the date recited as the

3 Turnquest is an Associate Director of Scotiatrust, who is principally reibpofcr
Scotiatrust's management of Clarex and Betax.
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effective date of the reassignment, or April 12, 2012, the date the reassignmexut coasr
signed.

Arguing that “Scotiatrust caused Landsdowne tassign the claims to Clarex and
Betax, orally and by ealuct, in December 2011, and documented that assignment, in writing, in
April 2012,” plaintiffs rely on (1) amaffidavit from Peter Turnquest, a2)) a string oemaik
from December 2011. PI. Br. Tn particular,Turnquestlaimsthat “as of Decembet5, 2011,
we had already effected the assignmémts Landsdowne to Clarex and Betax.” Turnquest
Decl. 1 22—-23. Plaintiffs claim the emails corroborate suchassignment. Turnquest Decl.
Ex.D.

Plaintiffs assert that the Court must “assume the truth of the facts allegedrin [the
complaint, as well as those supplensehin [their] affidavits. Pl. Br. 7 (citingFair Housing in
Huntington Comm. Inc. v. Town of Huntington, N34.6 F.3d 357, 361-62 (2d Cir. 2003)
However, although the Court “may consider affidavits and other materials bey®ond th
pleadings™ in deciding a 12(b)(1) motion, it “may not rely on conclusory or heatségments
contained in the affidavits.”"Mosdos Chofetz Chaim, Inc. v. Vill. Of Wesley Hill31 F. Supp.
2d 568, 580-81 (S.D.N.Y. 2010) (quotidgs. ex rel. N.S. v. Attica Cent. S¢B86 F.3d 107,

110 (2d Cir. 2004))see als”Amidax Trading Group v. S.W.I.F.T. SCRIZ1 F.3d 140, 146 (2d

Cir. 2011) (“It is well established that we need rowédit a complaint’s conclusory statements
without reference to its factual contek{quoting Igbal, 556 U.S. at 665)). The standard here is
one ofplausibility. Seed. (“[F] or Amidax to have standing to sue, its alleged injury in fact must
be plausible.”).

Here, the assented evidence does not plausibly or persuasively gshawthe

reassignment from Landsdowne actually occurred on December 15, Plod mails which
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plaintiffs attach reflect that, in December 2011, they gastéce to their counsel that they
intended tesueNatixisthrough Clarex and Betax rather than Landsdov8eeTurnquest Decl.
Ex. Dat 2. However, revealingly, these emalitsnot mention a reassignment or suggest that
one had occurred. Plaintiffs, in fact, do not sugsly contemporaneous evidanof a
December 2011 reassignment. The emails do reflect a statemBmtigyiest, expressing his
beliefthat Clarex and Betax had an “ownership interest in the Nigeria Call Warrdchtsit' 1.
However, Turnquest'subjectivebelief alone is insuffi@nt to effect a reassignmenthe fact of
the April 12, 2012, contract reassigning claims back to plaintiffsesiggif anything, that
Turnquest’s subjective belief in December 2011 as to who owned the wavesnteong’
Turnquest’s uncorroboratecagtments to his subjectivieelief, therefore, cannot carry the day

The Court accordinglyfinds thatthere is insufficient evidende establish thahe
claims to the warrants were reassigned to Clarex and Be2ecember 2011, or for that matter,
at any point prior to April 12, 2012.

2. Whether Plaintiffs, as Assignors, Retain Standing

Plaintiffs argue next that the 2007 assignment “conveyed onbtdalmson the
Warrants, and did not affect the underlying ownership of the Warrants.” PI. Br. 8 (&riphas
original). In support of this argumemlaintiffs rely onSprintComne’'ns Co.v. APCC Serw.,,
Inc., 554 U.S. 269 (2008)But Sprintis inapposite.lt holds onlythat “[[Jawsuits by assignees,
including assignees for collection only, are ‘cases and controversies of thaditdrtally
amenable to, and resolved by, the judicial procedd."at 285 (citingvt. Agency of Natural

Resv. United States ex rel. Stevehg9 U.S. 765, 777-78 (2000)). Here, howeasmf

* Plaintiffs’ emails also state th4t] he assignment to Landsdowne never materialized nor would
it really prove to be an advantage to go in that direction.” Turnquest Decl. EX. D lis
language, however, cannot undo the 2007 assignment, which all parties agréectas.e
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January 30, 2012,andsdownavas the assigneéhus, Landsdowne, as assignee, would have
had standing to bring this claim on January 30, 2012. But it was not Landsdowne that brought
this suit. AccordAbu Dhabi Commercial BanR012 WL 3584278, at *5 (assignee who held
legaltitle at time suit was brouglhtad standing to do so).

As assignors—and that was the role plaintiffs held as of January 30, 2@larex and
Betax hacho interest in this litigation at the filindate Plaintiffs had conferrethe right to seek
redress ofhe nondelivery injury toLandsdowne, and thus, until the point at which the
reassignmenivas made to them in April 2012laintiffs did not have standin bring suit
against Natixis See Amusement Indus., Inc. v. Stélm. 07 Civ. 11586 (LAK), 2011 W
6811018, at *4 (S.D.N.Y. Dec. 28, 2011) (“Having assigned any ‘right’ or ‘interest’ it h&e in t
payments made pursuant to the Contract to FRG LLC, FRG Corp. plainly lacks standing t
initiate a law suifor return of those payments.jee alsafwo Peper Music v. Rhino Records,
Inc., 173 F.3d 846 (2d Cir. 199%9uymmary ordgr(“Where the assignment of an exclusive right
under a copyright expressly includes the right to prosecute accrued clainfsiigement, that
right passes to the assignee.oltdws that the assignor would no longer have standing to
prosecute such claims.”Xaron Ferer & Sons Ltd. v. Chase Manhattan Bank, Nat'| ASS8a
F.2d 112, 125 (2d Cir. 1984) (“An unequivocal and complete assignment extinguishes the
assignors rights gainst the obligor and leaves the assignor without standing to sue the
obligor.”).

Nor may plaintiffs deny that theissignmento Landsdownevas a completand
unequivocabssignmenodf the claims. The language of the contract reads:

Now, thereforethe assignor, in consideration of the assignee’s acceptance of this

assignment and for other good and valuable consideration, hgreetig assigns,
conveys, transfers, and sets over, unto the assignee, its successors and assigns any
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and all claimawvhich it now holds against [Natixis] for the losses set forth
above . ...

Levine Decl. Ex. B.By its terms, the assignmentisthus notmerely security for antecedent
debt, which would allow the assignor to retain standing to ©@4eRBS Holdings, Inc. v. Gordon
& Ferguson, Inc.No. 06 Civ. 6404 (HB), 2008 WL 782616, at *2—-3 (S.D.N.Y. Mar. 26, 2008).
Instead, ifully transferredo Landsdowndoth the claim and the right to be paid on that claim.
Seelevine Decl. Ex. B ¥ (“Assignor agrees . . . that the event any payment under the claim
is make to assignor, assignor will promptly transmit such payment to assjgride”
assignmento LandsdowngthereforedeprivedClarex and Betawf standing to sue Natixis with
regard tahe warrantsuntil such future time as a reassignment back to them took pAacerd
W.R. Huff 549 F.3cat 108(“In our view,Sprintmakes clear that the minimum requirement for
an injuryin-fact is that the plaintiff have legal title to, or a proprietary interest in, the £Jaim.
3. Whether Plaintiffs Are Saved byCommon “Ultimate Ownership”

In a finalargument, [aintiffs assert that because Clarex, Betax, and Landsdowne are all
owned and managed by the same bank (&tost) for thebenefit of the same client, “beneficial
ownership” has not changed, “regardless of which corporate vehicle Scotisedsb purchase
the Bonds or assert the claims.” PI. Br.That argument issrongas a basis to establish
standing. Corporat®rm matters. ldre, there werdistinct legal entitiesyhose separate nature
cannot simply be ignored when inconvenielttis blackletter law that oneorporation cannot
asserfan affiliate’s legal rights See, e.gHudson Optical Corp. v. Cabot Safety Cofyo. 97—
9046, 1998 WL 642471, at *3 (2d Cir. Mar. 25, 1998)nimary order) (aubsidiary is a
“separate corporation,” and thtie parentompany “has no standing to assert [the subsidiary’s
legal rights’); BNP Paribas Mortg. Corp. v. Bank of Am., N.A78 F. Supp. 2d 375, 420

(S.D.N.Y. 2011)plaintiff which sued based on the injuries of its subsidiary lacked standing to
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do so) Diesel Sys., Ltd. v. Yip Shing Diesel Eng’g,861 F. Supp. 179, 181 (E.D.N.Y. 1994)
(“A corporation does not have standing to assert claims belonging to a relgiechtion,
simply because their business is intertwined.jy),man Rice, Inc. v. Albion Mobile Homes, |nc.
89 A.D.3d 1488, 1488 (4th Dep’t 201)O]ne [company]will generally not have the legal
standing to exercise thghts of [an]other associated corporation[hlfterations in original)
(quotingAlexander & Alexander of N.Y. Inc. v. Fritzdi4 A.D.2d 814, 8151t Dept 1985))).

The Court, accordingly, finds that plaintiffs lacked standing to bring thaulgves of the
date it was brought, January 30, 2012.

C. Remedy

1. Fed.R. Civ. P. 11a)(3)is Not Applicable

Plaintiffs argue that even if they did not have standing at the time the original&amp
was filed, the appropriate remedy is to alloandsdowne toatify the lawsuit by plaintiffs or to
be substituted into this acticms the real party in intereshder Rule 17. PI. Br. 9—12Rlaintiffs
rely primarily onAdvanced Magnetics, Inc. v. Bayfront Partners,,|066 F.3d 11, 20 (2d Cir.
1997) which states thdfa] Rule 17(a) substitution of plaintiffs should be liberally allowed
when the change is merely formal and in ny &klers the original complairst’factual
allegations as to the events or the participants.

Rule 17a)(3) of the Federal Rules of ClyProcedure reads:

Joinder of the Real Party in Intere3the court may not dismiss an action for

failure to prosecute in the name of the real party in interest until, after an

objection, a reasonable time has been allowed for the real party in interest to

ratify, join, or be substituted into the action. After ratification, joinder, or

substitution, the action proceeds as if it had been originally commenced by the

real party in interest.

Fed. R. Civ. P. 17(a)(3).

[12]



To be sure, there have been cases in which courts in this Circuit have used Rule 17(a) to
cure standing deficienciesee, e.g.Kotbi v. Hilton Worldwide, In¢.No. 11 Civ. 3550 (TPG),
2012 WL 914951 (S.D.N.Y. Mar. 19, 2012) (allowing substitution of plaintiff's bankruptcy
estate where partiegreed that plaintiff lacked standin@ark B. Smith, Inc. v. CHF Indus. Inc.
811 F. Supp. 2d 766, 773—74 (S.D.N.Y. 2011) (collecting cases);Vivendi Universal, S.A.
Sec. Litig, 605 F. Supp. 2d 570, 583-85 (S.D.N.Y. 2009) (allowing lack of stgraline cured
through Rule 17(a)). Thisase however, is distinguishable, because unlike in those cases,
neither of theplaintiffs herehadArticle 11l standing oranyof their claimsas of the datéhe
original Complaint was filed.

As the Second Cirauhasemphasized, “Rule 17 does not . . . affect jurisdiction and
relates only to the determination of proper parties and the capacity toGseat Gruss & Son,
Inc. v. Hollandey 337 F.3d 186, 193-94 (2d Cir. 2003). Thyw] hile Rule 17(a) allows for the
substitution of a real party in interest, a plaintiff must have ‘Article lllditamat the outset of
the litigation.” In re SLM Corp. Sec. Litig258 F.R.D. 112, 115 (S.D.N.Y. 2009) (quoting
Friends ofthe Earth, Inc. v. Laidlaw Env’tl Servs. OC), Inc., 528 U.S. 167, 189 (2000)f.
Disability Advocates, Inc. v. N.Y. Coal. for Quality Assisted Living, 6¥& F.3d 149, 160 (2d
Cir. 2012) (noting, in the context of interventidhatthe Second Circuit has “long recognized
that‘if jurisdiction is lacking at the commencement of [a] suit, it cannot be aided by the
intervention of a [plaintiff] with a sufficient clairfi(quoting Pressroom UniondRrinters
League Income Sec. Fund v. Cont’| Assurance T F.2d 889, 893 (2d Cir. 198B) This is
consistent with the Supreme Couteschingthat Rule 17(a) “address[es] party joinder, not

federalcourt subjecmatter jurisdiction.”Lincoln Prop. Co. v. Roch®&46 U.S. 81, 82 (2005).
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For this reason, where courts in this Circuit have used of Ri{#(3) toremedy defects
in standing, they have generally donendwre theplaintiff clearlyhad standing on another claim
that it brought.Seeln re SLM Corp. Sec. Litig258 F.R.D. at 115 (“To the extent courts allow
assignment of a claim after litigation commences, the plaintiff generally hateAltistanding
on at least one other claim at the time the action was™jjeste also id(distinguishing
Advanced Magnetiand collecting cases)n Advanced Magneticgor example, on which
plaintiffs rely, the plaintiffcorporation brought the action on behalf of itself and its shareholders,
but only had standing for its own claims and not for those of its sharehokthranced
Magnetics 106 F.3d at 14-21. HMatsituation, the Second Circuneld thatsubstitution was
appropriates tothe latter claims Thesalient point is that the plaintifforporation haclready
establishedts standingas toits own claims.

Here, by contrastll of plaintiffs’ claims arise from the warrants, whigaintiffs had
assigned awalgeforethe time the original complaint was filed. Therefore, plaintftsnot
have standing oanyclaim as of January 30, 2012. The Court thus has no jurisdiction to grant a
request to substitute the real party in inte(astof January 30, 2012, Landsdowne) under Rule
17(a)(3). “Rule 17 cannot expand the Court’s jurisdictio®t. of Managers of Mason Fisk
Condo. v. 72 Berry St., LLLG01 F. Supp. 2d 30, 39 (E.D.N.Y. 2011).

Notably as well, theases that have utiliz&Rule 17(a) to cure standing deficienciaad
on which plaintiffs rely, entailed real and putative plaintiffs who stodadiffarent relationships
to each othethan do the plaintiffs and Landsdowne hefée cases involve, for exampke,

corporation and its shareholdefsjvanced Magnetic406 F.3dat 13 or investment fundand
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their investorsin re Vivendj 605 F. Supp. 2d at 573-74This case, however, involves separate
corporations. Although Clarex, Betax, and Landsdowne are all sister corpqréteynare
legally distinct Put differently, plaintiffs cannot strike a business deal midway thraugh
litigation to reshuffle their respective rightss a means of manufacturisigndingwhere it was
lacking entirelyat the case’s outset

This approach comports with that taken in other Circ\#ise, e.g Schreiber Foods, Inc.
v. Beatrice Cheese, Inal02 F.3d 1198, 1203 (Fed. Cir. 20Q5i the area of patent
infringement, this court has held that if the original plaintiff lacked Articlenltlal standing, the
suit must be dismissed, and the jurisdictional defect cannot be cured by the additiortyof a pa
with standing, nor by the subsequent purchase of an interest in the patent in satibh(cit
omitted));Zurich Ins. Co. v. Logitrans, Inc297 F.3d 528, 531-32 (6th Cir. 20@2)he Federal
Rules of Civil Procedure cannot expand the subject matter jurisdiction of federts beyond
the limits of U.S. Constitution. .. [Rule 17(a)] must be read with the limitation that a federal
district court must, at a minimum arguably have subject matter jurisdiction overgheabri
claims.”).

2. Prejudice

The Courtfinally notesthat the dismissalught not prejudicelaintiffs’ ability to pursue

their grievances against Natixi$he dismissal isvithout prejudice, as it must b&[D] ismissals

for lack of subject matter jurisdiction are not on the merits and are not accesdedicata

®> The Court inin re Vivend;j 605 F. Supp. 2d at 574-82, found that nearly all of the European
investment funds had Atrticle 11l standingder theSecond Circuit'$Huff exception which
“permifs] ‘[tJrustees [to] bring suits to benefit their trusts; guardians ad litem [to] Isuirtg to
benefit their wards; receivers [to] bring suit to benefit their receiversagssgnees in
bankruptcy [to] bring suit to benefit bankrupt estates; [and] executors [to] brirg daihefit
testator estates.”W.R. Huff Asset Mgmt. Co., LLC v. Deloitte & Touche, 1349 F.3d 100,
109-10 (2d Cir. 2008) (quotirgprint Commc’ns Co. v. APCC Servs., |1B64 U.S. 269, 287—
88 (2008)).

[15]



effect.” Thompson vCnty.of Franklin 15 F.3d 245, 253 (2d Cir. 199&jting Exch.Nat'l Bank
v. Touche Ras& Co, 544 F.2d 1126, 1130-31 (2d Cir. 197@)9cordSmall v. Nobel Biocare
USA, LLC No. 06 Civ. 683NRB), 2012 WL 4017305 (S.D.N.Y. Sept. 7, 201d)he same is
true for dismissals for lack of standing:

Although we have noted that standing chalEngave sometimes been brought

under Rule 12(b)(6), as well as Rule 12(b)(1), the proper procedural route is a

motion under Rule 12(b)(1)The distinction is important because a typical

dismissal under Rule 12(b)(6)e., for failure to state a claim, sn adjudication

on the merits with preclusive effecPresenting and considering a challenge to

lack of Article Ill standing under Rule 12(b)(1) avoids the needs to fashion a

modified approach to a Rule 12(b)(6) motion that concerns standing.
Alliancefor Envtl. Renewal, Inc. v. Pyramid Crossgates, @86 F.3d 82, 89 n.6 (2d Cir. 2006)
(citation omitted) And, under New York lawClarex and Betawill be able to filea new
complaint within six months even if the statute of limitationd han during the pendency of this
action. N.Y. C.P.L.R. § 205(a3ee alsdoyle v. Am. Home Prad Corp, 583 F.3d 167, 171
(2d Cir. 2009)Goldstein v. New York State Urban Dev. Cof3 N.Y.3d 511, 521 (2009)
(“[C.P.L.R. 8§ 205(a) is] founded updhe sound premise that a litigant is entitled to have one

adjudication of the substance or merit of his cause where he has initiated a swet’ifditation

and quotation marks omitted)).
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CONCLUSION
Defendants’ motion to dismiss the plaintiff’s First Amended Complaint for lack of
subject matter jurisdiction based on Rule 12(b)(1) is GRANTED, and the case is dismissed
without prejudice. The Clerk of Court is directed to terminate the motions at docket numbers 14

and 19, and to close the case.®

SO ORDERED. FM A C

Paul A. Engelmayer
United States District Judge

v

Dated: October 12, 2012
New York, New York

6 Because the Court finds that it does not have subject matter jurisdiction to consider this case
and dismisses the case under Rule 12(b)(1), the Court does not reach Natixis’s additional

arguments for dismissal.
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