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Plaintiffs Domenico De SoJé&leanoe De Sole, and John Howard bring these

actions against Defendant Knoedler Gallery, LLC (*Knoedler318Holdings Inc. (“8-31"),

Knoedler’'s sole member; Michael HammkKnoedler's managing member and tivener of 8

31 Holdings, Inc.Ann FreedmanKnoedler’'s former presidenGlafira Rosales, an art dealer

who brought certain paintings to Knoedler; Jose Carlos Bergantinos Diaz, Ro$alegime
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companion”; andaime Andradea former Knoedler employeaeho introduced Rosales to
Knoedler and Freedméan(Second Amended Complai(fSAC”) (De SoleDkt. No. 118 1 16-
20, 226, 244, 248Am. Cmplt. HowardDkt. No. 179) 17 12, 23-25, 3184

On September 30, 2013, this Court issued a memorandum opiniomdand o
grarting in part, and denying in part, Defendants’ motions to dismissaitmplaintsin both

actions De Sole v. Knoedler Gallery, LLC, 974 F. Supp. 2d 274, 285 (S.D.N.Y. 2013).

Plaintiffs in both actionghen filed amended complaintsSgeSAC (De SoleDkt. No. 118);Am.
Cmplt (HowardDkt. No. 179). The amended complaints allege thaintings that Plaintiffs
purchased from Knoedler — on the representation that they had been created by MarkrRbthko a
Willem de Kooning -were forgerie€. Plaintiffs assericauses of action arising under the
Racketeer Influenced and Corrupt Organizations Act (“RICO”), 18 U.S.C. § é863], and
state law causes of action for fraud, fraudulent concealment, aiding and afvattthg
conspiracy to commit fraud, breach of warranty, and unilateral and mutual mig&i@ De
Sole Dkt. No. 118/ 181292; Am. Cmplt. (HowardDkt. No. 179 11 259391)

On October 1, 2014, Defendants 8-31, Hammer, and Knoedler moved to dismiss
certain claims in th®e SoleSecond Amended Complaint atid Howard Amended Complaint.
(De SoleDkt. Nos. 210, 211, 213, 215pardDkt. Nos. 264, 266, 268) For the reasstaded

below,Defendants’ motions to dismiss wile granted in part ardeniedin part

! This Court has entered default judgments against Rosales and Bergantino@®BiSnleDkt.
Nos. 157, 164HowardDkt. Nos. 224, 228)

2 The De Sole Plaintiffs allege that they purchased a forged Rothkd<noedler in December
2004. (Second Amended ComplaiDe(SoleDkt. No. 118) at  2) Howard asserts that he
purchased a forged de Kooning from Knoedler in June 2007. (Am. ChipWafd Dkt. No.
179) 19)



PROCEDURAL HISTORY 3

CLAIMS PLED IN EARLIER COMPLAINTS

The De Soleaction was filedbn March 28, 2012, and th#wardaction was filed
on July 6, 2012. Gmplt. Oe SoleDkt. No. 1) Cmplt. HowardDkt. No. 1)) On September 13,

2012, theDe SolePlaintiffs filed anamended complair#gainst Defendants Knoedler Gallery,

LLC d/b/a Knoedler & Company, Ann Freedman, Glafira Rosales, Jose CarlganBeos Diaz,
Michael Hammer, and Jaime Andrad&m Cmplt. ©e SoleDkt. No. 17) The De Sole
Amended ©@mplaint plead the following causes of action:

(1) substantive RICO and RICO conspiracy claims agaithfefendants;

(2) fraud and fraudulent concealment claims against KnoadtkiFreedmagn

(3) afraud conspiracyglaim against all Defendantand

(4) an aiding ad abetting frauatlaim against HammerAndrade, Bergantinos Diaz, and
Rosales

(Id. 17 136208) Ths complaintdoesnot assert any claims againsB8Holdings, Inc Seeid.
Plaintiff Howard’soriginal complainfasserted claims against Ann Freedman,
Glafira Rosats, Knoedler Gallery, LLC, d/b/a Knoedler & Company, Michael Hammer, 8-31
Holdings, Inc., Jose Carlos Bergantinos Diaz, and Jaime R. AndiddeiafdDkt. No. 1
(Cmplt)) Howards Complaint pleadthe fllowing causes of action:
(1) substantive RICO and RD conspiracy claims agairat Defendants
(2) a fraud claim against Knoedland Freedman

(3) fraudulent concealment aadraud conspiracy claim against Knoedldgmmer and
Freedman

3 The factual background concerning these cases is de&tas length in this Court’'s September
30, 2013 Memorandum Opinion and Order, familiarity with which is assumed. De Sole v.
Knoedler Gallery, LLC974 F. Supp. 2d 274, 285-95 (S.D.N.Y. 2013).
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(4) an aiding and abetting fraud claim against Hammer;
(5) a beach of warranty claim against Knoedéerd Freedman; and
(6) claims of unilateral mistake and mutual mistake against Knoedler.
(Id. 11 305415)
The De SoleAmended Complaint and ttéoward Complaint contain the
following factual allegations concergrHammer:

(1) In 2003, Freedman faxed to Hammer a Z0@@&rnational Foundation for Art
Researchteport related to a purported Jackson Pollock painting sold to Jack
Levy. The report called into question the provenance of the painthg.

Cmplt. (De Sole Dkt No. 1711 39, 42-44; CmpltHowardDkt. No. ) 1143, 46-
48, 65-67)

(2) A handwritten note on the reverse side of the cover sheet for the above-
referenced fax contains the following phrases in quotation marks: “discreet
sources are my stock trade,” “don’t kill the goose that's laying the Golden
egg,” and “I am not going to change my way of doing business. If you are not
[comfortable]- step away.” (CmplttHowardDkt. No. 1) 1 69 Am. Cmplt.(De
Sole Dkt. No. 1Y 45)

(3) Hammer determed Freedman’s compensation based on Knoedler’s profits,
and —during the years that sales of Rosalkdated paintings were at their peak

he twice increased her compensation. (Am. CiiietSoleDkt No. 179 1 8, 15,
100)

(4) Hammer was aware thaayments to Rosales were wired to Bergantinos
Diaz’s brother in Spain. (CmpltdéwardDkt. No. ) 11 38, 192)

(5) Hammer knew of the outsized profits Knoedler derived from sales of
paintings obtained from Rosales. (Am. Cmlie Sole Dkt. No. 17) 8; Cmplt.
(HowardDkt. No. 1)11186, 278)

(6) Hammer profited from thallegedfraudulent scheme. (Am. CmplD¢ Sole
Dkt. No. 17 7 8)

As to 831 Holdings, Inc., thélowardComplaint allegd that
Knoedler’'s sole member is defendar@ BHoldings, hc., a Delaware corporation

which lists its most recent principal place of business with the New York
Secretary of State as 19 East 78tleet, New York, New York but, on
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information and belief, is actually located at a warehouse somewhere on
Manhattan’sNVest Side. On information and belief, 8-31 Holdings, Inc. also owns
Hammer Galleries, LLC (another art gallery) and Knoedler Archivum, tine.

latter of which, on information and belief, owns one of the maktable art

archives and libraries in the wda.

(Cmplt. HowardDkt. No. 1) 1 18)

With respect taHoward’sbreach of warranty clairagainst Knoedler and
FreedmanHoward asserted that Freedman and Knoedler made the following representations t
him and his advisor and agenfaimeFrankfurt

(1) the [w]ork was created by Willem de Kooning in 1956-57;

(2) the [w]ork was owned by the son of a Swiss private collector who obtained the
[w]ork from de Kooning via David Herbert;

(3) the [w]ork came directly to Knoedler from an individual, whom Knoedler and
Freedman knew personally; and

(4) the [w]ork was a “rare” and “distinctive” example of a de Kooning landscape
and that it was of “impeccable” quality and provenance.

(Cmplt. HowardDkt. No. 1) 1 377)Howard furtherallegedthat Knoedler andreedmais
representations to Howard and Frankfiomstitute express warrantiesder N.Y. U.C.C. § 2-
313(1). (d. 1 380) Howard alsaalleged that “the representations concerning authenticity and
provenance in the invoice by defendants (who are art merchants) to Howard (who is not)
constitute express warranties under § 13.01 of the New York Arts and Culturas Ata.”

(Id. 1 381) Finally, Howardlaimedthat “Freedman and Knoedler concealed . . . information
[about authenticity and provenance] from Howard such that Howard was unable, despite due
diligence, to bring his claims in a timely mannerld. ( 383)

With respect taHoward’sunilateral mistake and mutual mistake claegsinst

Knoedler, the Howard Complaint allegethat “Howard[had a] mistaken belief that: (1) the

[w]ork was owned by a Swiss private collector who obtained the [w]ork through Daxbette
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and passed title “by descent” to his son; (2) the¥e2no questions about the [w]ork’s
authenticity; and (3) the [w]ork was fully markéte.” (d. § 391) Howard purchased the
painting “without any knowledge of these mistakéeXercised reasonable diligence in
investigating the [w]ork prior to its purchase,” and “would not have been able tcaaistieet
truth concerning his mistakerlef at the time of the sale of the [w]ork because such
information was exclusively in the defendants’ possessidd.”|[{{ 392-94)Howard further
alleged that a mutual mistake “existed by virtiidooth Howard’s and Knoedler’'s mutual
mistake that thew]ork was an authentic de Kooning.Id( 406) The Howard_Complaint
pleads the santevo mistakeclaims against Knoedler with respectRoankiurt’s mistaken
belief* (Id. 19247, 397-404, 410-15)

Il. RESOLUTION OF DEFENDANTS’ FIRST MOTION TO DISMISS

All D efendants movetb dismiss. De Sole Dkt. Nos. 24, 27, 63, 71, 1Boward
Dkt. Nos. 35, 39, 45, 48, 74, 76) On September 30, 2013, this Court granted in part and denied
in part Defendants’ motionDe Sole, 974 F. Supp. 2d 274.

A. Dismissal ofAll Claims Against Hammer

This Courtdismis®dall claims against Hammer in both cades Sole 974 F.
Supp. 2cat 302-04 reasoing as follows

The 2003 IFAR report is not sufficient to demonstrate that Hammer was put on
notice of the alleged fraud. The repstates that “IFAR believes that too many
reservations exist to make a positive attribution to Jackson Pollodikwdrd
Cmpilt. § 46) According to Plaintiffs’ complaints, the report does not state or
suggest that the painting is a forgere(SoleAm. Cmplt.  42HowardCmplt.

11 4648) The reporgoes on to say that it is “inconceivable” that Pollock sold
the work through Ossorio.HowardCmpilt. 1 46-48) While this aspect of the

4 Frankiurt has assigned all of his claims to Howar@eeCmplt. (Howard Dkt. No. LY 247;
Am. Cmplt. (Howard Dkt. No. 179)  166.



report questions the alleged provenance of the work, it doesractiylichallenge
its authenticity. 1d.)

As to the handwritten statements on the back of the fax cover sheet, the
complaints do not allege who authored them, nor do Plaintiffs allege that these
statements were shared with Hammer.

Hammer’s role in detenining Freedman’s compensation does not demonstrate
that he knew of the alleged ongoing fraud. Similarly, Plaintiffs do not explain
why Hammer’s knowledge that payments to Rosales were being wired to
Bergantinos Diaz’s brother should have led him to scisthat the paintings
Rosales was providing to Knoedler were forged. It is appareab+the facts
alleged in the complaintsthat the use of intermediaries in the art world is
common. The De Soles, Howard, and Lagrange all wired their paymentghthrou
intermediaries. e SoleAm. Cmplt. 11 63, 130, 138lowardCmpilt. § 321;
Lagrange Cmplt. T 40)

Finally, Plaintiffs allege that Hammer was aware of the large profits Knoedler
realized on the sale of works obtained from Rosales. Plaintiffs have not alleged,
however, what mark-ups are customary in the industry for works created kg artis
of this stature.

In sum, neither complaint alleges sufficient facts to demonstrate that Hammer
“conduct[ed] or participate[d], directly or indirectly, in the conduct of [the
alleged] enterprise’s affairs through a pattern of racketeeringtgctid8 U.S.C.

§ 1962(c). Plaintiffs’ allegations are likewise not sufficient to demonstrate t
Hammer committed fraudulent concealment, aided and abetted fraud, or
conspirg to commit fraud. All of these claims fail because of the absence of
facts sufficient to demonstrate that Hammeréror should have known about
the. . . [flraud.” In re Alstom SASec. Litig, 406 F. Supp. 2d 433, 498 (S.D.N.Y.
2005 Accordingly, allclaims against Hammer will be dismissed.

De Sole 974 F. Supp. 2dt 302-04.

B. Dismissal of All Claims Against 831

In Howard this Courtdismissed all claims again®t31. Id. at 304. The
allegations against-81 were as follows:

Knoedler’'s sole membeés defendant 8-31 Holdings, Inc., a Delaware corporation
which lists its most recent principal place of business with the New York
Secretary of State as 19 East 78treet, New York, New York but, on

information and belief, is actually located at a warstgosomewhere on

Manhattan’s West Side. On information and belief, 8-31 Holdings, Inc. also owns
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Hammer Galleries, LLC (another art gallery) and Knoedler Archivum, tine.

latter of which, on information and belief, owns one of the maktable art

archives and libraries in the world.
De Sole 974 F. Supp. 2dt 331 (quotingCmplt. HowardDkt. No. 1) 1 18) This Court held that
those allegations werabt sufficient to sustain any cause of action against [8-3dl]. This
Courtfurthernoted that “Howard has not pled facts sufficient to demonstrate that it would be
appropriate to pierce the corporate veil, nor has he presented a piercingtrateoreil

analysis in his briefing. Id. at 304 n.12.

C. Dismissal of Certain Claims Against Knoedler

In De Sole as toKnoedler this Court dismissed Plaintiffffaud conspiracy
claim, but otherwise denied Knoedler’'s motidd. at321. In Howard this Courtdismissed
Plaintiff's RICO, RICO conspiracyraud conspiracy, and breach of warranty clamganst
Knoedler, but otherwise denied Knoedler's motidah.

Howard’s breach of warranty claim against Knoetlas dismissetiecause it
wasuntimely and equitable tolling did not applid. at 318-19. In reaching this conclusion, this
Court notedhat“the plain language of the statut¢Y. U.C.C. § 2-728)] makes clear that the
[four-year]statute of limitations generally begins to run ‘on tender of delivery,” and thabfac
knowledge of a defect has no effect on the running of the limitations petithcht 318. Given
“that Howard purchased the painting from Freedman and Knoedler on June 13, 2007, and filed
this action on July 6, 2012‘the breach of warranty claim is untimely unless the statute was
extended for some reasond. “Howard h§d] not pointed to any provision in the New York
U.C.C. that would have extended the limitations petibdwever. Id. at 318.

This Courtalsoconcluded that equitable tolling did not apflgcause Howard

hadnot “allegdd] [any] facts indicating that. . Knoedler prevented him from exercising his
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rights during the limitations period.ld. at 319. In fact, “Howard’s complaint does not allege a
single communication, interaction, or dealing with Knoedler following the June 13, 2007
sale.” Id. AlthoughHoward allegedhat“Knoedler concealed . . . information [about
authenticity and provenance] from Howard such that Howard was unable, despite émneelilig
to bring his claims in a timely manrigfHoward Cmpilt. § 383)this allegation ishadequate to
invoke equitable tolling because “fgjeralized or conclusory allegations of fraudulent
concealment are not sufficient to toll a statute of limitations,” and because “@ffpha@ry not

rely on the same act that forms the basis for the cleomstppat equitable tolling.De Sole 974

F. Supp. 2d at 318-19 (citilgmstrong v. McAlpin 699 F.2d 79, 90 (2d Cir. 1983)Jhis

Court further notedhatequitable tolling based on fraudulent concealment requires a plausible
allegation “that the defendant took affirmative steps to prevent the plaintiff's discoverg of hi
claim or injury or that the wrong itself was of such a nature as to bewwtéaling” Id.

(quoting_State of New York v. Hendrickson Bros., 840 F.2d 1065, 1083 (2d Cir)1988)

As to Howard’s mistake claimagainst Knoedletthis Court determined that both
unilateral mistake and mutual mistakad been adequately pled. s'#0 unilateral mistake, it is
clear (and uncontested) that Howard believed that the work he purchased was adgenuine
Kooning.”™ Id. at 320 ¢iting Cmplt. HowardDkt. No. 1) 1 392).As to mutual mistake,

Howard has adequately pled that Knoedler knew or should have known that the
de Kooning was not authentic, but that Freedman misrepresented it as such
anyway. HowardCmpilt. 1 232, 270). As discussed above, Howard has

sufficiently pleaded allegations of fraud against Knoed@&ollins [v. Harrison-
Bode, 303 F.3d 429, 435 (2d Cir. 2002).]

® As to whether a contract existbdtween Howard and Knoedler, this Court conclutiad
“Howard has pled sufficient facts at this stageto demonstrate that Frankfurt was agtas his
agent in purchasing the painting from Knoedler,” and ntitat] in any eventFrankfurt has
assigned all of his claims to Howardd. (citing Cmplt. HowardDkt. No. 1)11242, 247).
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While Knoedler argues that both mistake claims should be dismissedéecaus
Howard did not exercise ordinary care and was consciously ignorant of the work
he purchased, these issues cannot be resolved as a matter of law at this stage of
the proceedings. The cases cited by KnoetHemardDkt. No. 40 at 28-29)

were decided atusnmary judgment, not on the pleadings.

Id. at 320-21.

II. THE DE SOLE SECOND AMENDED
COMPLAINT AND HOWARD AMENDED COMPLAINT

OnNovember 4, 2013, the De Sd¥aintiffs filed a Second Amended Complaint

(De SoleDkt. No. 118) and Howarfiled an Amended Qmplaint HowardDkt. No. 179).The
De SoleSACincludes many of the same claipisaded in the Amended Complaint, but adds
(1) breach of warranty, unilateral mistake, and mutual mistake claims agaireti&n¢?) 8-31
Holdings as a defendant and asseldimsfor fraud fraudulent concealment, substantive RICO
and RICO conspiracy, aiding and abetting fraud, and fraud conspigaaysi8-31; and (3) and
re-pleads RICO, RICO conspiracy, fraudulent concealment, fraud conspiracy, arglaaidi
abetting faud claimsagainst HammerAccordingly, theDe SoleSAC pleadshe following
causes of action:

(1) substantive RICO and RICO conspiracy claims against all Defendants;

(2) fraud and fraudulent concealment claims against Knoedler, Freedman, and 8-31;

(3) a fraud cospiracy claim against Hammer38, Andrade, Bergantinos Diaz, and
Rosales;

(4) an aiding and abetting fraud claim against Hami@&1,Andrade, Bergantinos
Diaz, and Rosales.

(5) a breach of warranty claim against Knoedler; and
(6) claims of unilateral mistakand mutual mistake against Knoedler.

(SAC (DeSoleDkt. No. 118)Tq 181292)
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TheHowardAmended Complainteasserts all causes of actalleged in the

original complaint, but addsauses of actioffior (1) fraudulent concealment, aiding and abetting
fraud, and fraud conspiraagainst 831; and (2) fraud conspiracy, and aiding and abetting fraud
against Andrade. Accordinglifoward’sAmended Complaint pleads the following causes of
action:

(1) substantive RICO and RICO conspiracy claims against all Dafés;

(2) a fraud claim against Knoedler and Freedman;

(3) a fraudulent concealment claim against Hamm&1 8Knoedler, and Freedman;

(4) a fraud conspiracy claim against all Defendénts;

(5) aiding and abetting fraud clagagainst Hammei8-31, Andrade, Rosade and
Bergantinos Diaz

(6) a breach of warranty claim against Knoedler; and
(7) claims of unilateral mistake and mutual mistake against Knoedler.
(Am. Cmplt. HowardDkt. No. 179 11 259391)

V. DEFENDANTS’ SECOND ROUND OF MOTIONS TO DISMISS

Defendant Hammer hasovedto dismiss all claims brought against him in the
De SoleSAC and in thedowardAmended Complaint. HammerBr. (De SoleDkt. No. 214)at
1, Hammer Br(HowardDkt. No. 267 at 1)

Defendant Knoedlenasmoved to dismiss the breachwérranty and mistake

claims assertedgainst iin theDe SoleSAC. (Knoedler Br.(De SoleDkt. No. 212) at 1)
Knoedler argues thail of these claims are untime(id. at 1-2); that no actionable warranties

exist(id. at 1012); and that any mistake &result of Raintiffs’ own negligence. I¢. at 1315)

® Howardhas voluntarily dismissed this clams toknoeder. (Howard Br. in Opp. to Summary
JudgmentKloward Dkt. No. 292) at 140 n.35)
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Knoedlerhasalso movedo dismisghe breach of warranty claim assertedheHoward
Amended Complaint, arguing thagtitlaim is timebarred. (Knoedler Br.(HowardDkt. No.
269)at 3-12)’

DefendanB-31hasmovedto dismiss théraud, fraudulent concealment, aiding
and abetting fraud, and conspiracy to commit fraud claims asserted agaitist DenSoleSAC
andHowardAmended Complaint, to the extenathhose claims are founded on a respondeat

superiortheory of liability. (8-31 Br. De SoleDkt. No. 216)at 1, 3; 831 Br.(HowardDkt. No.

265) at 1, 3, 9)

DISCUSSION

MOTION TO DISMISS STANDARD

“To survive a motion to dismiss, a complaint must contain sufficient factual
matter, acceptkas true, tostate a claim to relief that is plausible on its fdcéshcroft v.

Igbal, 556 U.S. 662, 678 (2009) (quoting Bell Atl. Corp. v. Twombly, 550 U.S. 544, 570 (2007)).

“In considering a motion to dismiss . . . the court is to accept aaltrfaets alleged in the

complaint,” Kassner v. 2nd Ave. Delicatessen Inc., 496 F.3d 229, 237 (2d Cir. 2007) (citing

Dougherty v. Town of N. Hempstead Bd. of Zoning Appeals, 282 F.3d 83, 87 (2d Cir. 2002)),

and must “draw all reasonable inferences in fafdhe plaintiff.” Id. (citing Fernandez v.
Chertoff 471 F.3d 45, 51 (2d Cir. 2006)).

A complaint is inadequately pled “if it tenders ‘naked assertion[s]’ devoid of
‘further factual enhancemetitjgbal, 556 U.S. at 678 (quoting Twombly, 550 U.S. at 557), and

does not provide factual allegations sufficient “to give the defendant fateraftivhat the claim

” Knoedler also moved to dismis®ward’sfraud conspiracy claim, bitoward has voluntarily
dismissedhat claimas against KnoedlerHpward Br. in Opp. to Summary Judgmedb{vard
Dkt. No. 292) at 140 n. 35)
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is and the grounds upon which it rests.” Port Dock & Stone Corp. v. Oldcastle Ne., Inc., 507

F.3d 117, 121 (2d Cir. 2007) (citing Twombly, 550 U.S. at 555).

“In considering a motion to dismiss for failure to state a claim pursuant to Rule
12(b)(6), a district court may consider the facts alleged in the complaint, doisuatiached to
the complaint as exhibits, and documents incorporated by reference in the comdtolco

v. MSNBC Cable L.L.C., 622 F.3d 104, 111 (2d Cir. 2010) (ci@mgambers v. Time Warner

Inc., 282 F.3d 147, 153 (2d Cir. 2002); Hayden v. Caf\Wassau180 F.3d 42, 54 (2d Cir.

1999)). Moreover, “[w]here a document is not incorporated by reference, the court may
never[the]less consider it where the complaint ‘relies heavily upon its emoheffect,” thereby

rendering the document ‘integral’ to the complaintd’ (quoting_Mangiafico v. Blumenthal, 471

F.3d 391, 398 (2d Cir. 2006)A district court may also “rely on matters of public record in

decidng a motion to dismiss under Rule 12(b)(6).” Pani v. Empire Blue Cross Blue Shield, 152

F.3d 67, 75 (2d Cir. 19983eealso Blue Tree Hotels Inv. (Can.), Ltd. v. Starwétmtels &

Resorts Worldwide, Inc., 369 F.3d 212, 217 (2d Cir. 2004) (“[W]e may also look to public

records . .. in deciding a motion to dismiss.”) “In the motion to dismiss context, . . . a court
should generally take judicial notice ‘to determine what statemir@sipcuments]

contain[ ] . . . not for the truth of the matters asserted.” Schubert v. City of Rye, 775 F. Supp. 2d

689, 698 (S.D.N.Y. 2011) (quotingramer v. Time Warner Inc937 F.2d 767, 774 (2d Cir.
1991)).

Fed. R. Civ. P9(b) sets stndards for pleading frawalaims, and requirehat
“[i]n alleging fraud or mistake, a party must state with particularity the wistances

constituting fraud or mistake.Fed.R. Civ. P. 9(b);seealsoln re Pfizer Inc. Sec. Litig584 F.

Supp. 2d 621, 632-33 (S.D.N.Y. 2008). Rule 9@guiresaplaintiff to “*(1) specify the
13



statements that the plaintiff contends were fraudulent, (2) identify the spE&kstate where
and when the statements were made, and (4) explain why the statements waterftdu

Kottler v. Deutsche Bank AG, 607 F. Supp. 2d 447, 462 (S.D.N.Y. 2009) (quoting Stevelman v.

Alias Research, Inc174 F.3d 79, 84 (2d Cir. 1999) (internal quotation marks and citation

omitted)).

. SUBSTANTIVE RICO CLAIM

A. Applicable Law

To sustain a private cause of action under RICO, a plaintiff must allege: “(1) the
defendant’s violation of 18 U.S.C. § 1962, (2) an injury to the plaintiff's business or property,

and (3) causation of the injury by the defendant’s violation.” Lerner v. Fleet Bafk,459

F.3d 273, 283 (2d Cir. 2006) (internal quotation marks and alteration omgéed)so18
U.S.C. § 1964(c) (providing a cause of action for “[a]ny person injured in his business
property by reason of a violation” of Section 1962). To prove a substantive \Ria@on, a
plaintiff must demonstrate, intafia, that the defendant wasmployed by or associated with
arn{] enterprise engaged in, or the activities of which affect, interstate or fa@igmerce, . . .
[and that the defendant] condwed] or participate[€d directly or indirectly, in the conduct of
such enterprise’s affairs through a pattern of racketgeactivity.. . .” 18 U.S.C. 1962(c).
Accordingly,aplaintiff mustplead facts demonstrating “(1) that the detamd?2) through the
commission of two or more acts (3) constituting a ‘patternbo{ddacketeering activity’

(5) directly or indirectly invests in, or maintains an interest in, or participaté an

‘enterprise’ (7) the activities of which affect interstate or foreign comniefdess v. Morgan

Stanley, InG.719 F.2d 5, 17 (2d Cir. 1983).
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The “pattern of racketeering activity” elements are adequately pled wieere
plaintiff makes factual allegations sufficient to demonstratettfgatiefendants comitted two or
more predicate acts as part of a pattern of racketeering activity. HengiffBlallege that
Defendants committed two or more acts of mail and wire fraud; mail and aure@ &re included
in the statutory definition of “racketeering actiul 18 U.S.C. § 1961(1)(B.

To establish RICO claims based on maitiavire fraud, a complaint musts a

threshold matter, allege “the existence of a fraudulent schelhel’aughlin v. Anderson, 962

F.2d 187, 190-91 (2d Cir. 1992). The complaint nalsd allege that “the defendant ‘caused’
the mailing or use of the wires” and that “the mailing or use of the wiresfovdhe purpose of
executing the scheme or, in other words, incident to an essential part of the.sciédaersk,

Inc. v. Neewra, Inc., 687 F. Supp. 2d 300, 332 (S.D.N.Y. 2009) (quoting United States v.

Bortnovsky, 879 F.2d 30, 36 (2d Cir. 198@hternal quotation marks omitted)n short, a

RICO complaint must provide “a detailed description of the underlying [fraudulér@iscand

the connection of the mail and/or wire communications to the scheme.” In re Sumitomo Coppe
Litig., 995 F. Supp. 451, 456 (S.D.N.Y. 1998).

A RICO plaintiff must also plead facts sufficientdemonstrate that plaintiff
suffered an injury and that the piaff’ s injury was caused by the defendant’s racketeering

activities. Seeldeal Steel Supply Corp. v. Anza, 652 F.3d 310, 323 (2d Cir. 2011). Where, as

here, a RICO violation is predicated on acts of fraud, a plaintiff must allegia¢haefendant’s
acts were not onlyhe “but for” cause of plaintif injury, but the proximate cause as well,

necessitating “some direct relation between the injury asserted aingLitieus conduct

8 Howard also alleges that Defendants trafficked in counterfeit labels, atioiobf 18 U.S.C.
§ 2318. Trafficking in counterfeit labels is listed in 18 U.S.C. § 1961(1) as an offense that
constitutes racketeegractivity.
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alleged”; “[a] link that is too remote, purely contingent, or indirect is inseffici Hemi Grp.,

LLC v. City of New York, 559 U.S. 1, 8 (2010) (internal quotation matckation,and alteration

omitted). This causation requirement is necessary because “the lesamlirgary is, the more
difficult it becomes to ascertain the amount of a plaintiff's damages attributabie vmlation,
as distinct from other, independent, factorkiéal Stegl652 F.3d at 316 (quotingnza v. Ideal

Steel Supply Corp., 547 U.S. 451, 458 (20@Biternal quotation marks and alteration omited

B. Analysis

Hammer contends that the RICO claims against him should be dismissed because
Plaintiffs have noadequately allegkthat he (1) conducted or participated in a RICO
enterprise’s affairs, (2) committed a predicate act, or (Jexhany injury. HammerBr. (De
Sole Dkt. No. 214) at 9-16jammerBr. (HowardDkt. No. 267) at 9-19) Hammer does not
challenge the existence oRaCO enterprisée’

1. Hammer’s Participation in the RICO Enterprise

A RICO plaintiff must allege that theeefendant “conduct[ed] or participate[d],
directly or indirectly, in the conduct ¢ RICO]enterprise’s affairs through a pattern of

racketeering activity.”18 U.S.C. § 1962(ckeeReves v. Ernst & Youn®07 U.S. 170, 177-79

(1993). In other wordshe defendant must have had “some part in directing [the enterprise’s]
affairs.” Reves507 U.S. at 179Hammer argues that Plaintiffs have not adequately alleged that
he participated in the RICO enterprigglammerBr. (De SoleDkt. No. 214)at 2 9; Hammer

Reply Br.(De SoleDkt. No 240) at 3L

® This Court previously concludedwith respect to th®e SoleAmended Complaint and the
HowardComplaint—that Plaintiffs’ “allegations are sufficient to make out a RICO enterprise.”
SeeDe Sole 974 F. Supp. 2d at 301. The saseuefor the De SoleéSAC and thédoward
Amended Complaint.
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In Reves the Supreme Couhias interpretethe phraséto conduct or participate,
directly or indirectly, in the condtiof such enterprise’s affaifs§g 1962(c), tomean thatone
must participate in the operation or management of the enterprisé iRelfes 507 U.Sat
185. Simply put, “one is liable under RICO only if he ‘participated in the operation or

management of the enterprise itself.” Azrielli v. Cohen Law Offi@dsF.3d 512, 521 (2d Cir.

1994) (quotindReves 507 U.S. at 185). “In the Second Circuibe“operation or management”
test typically has proven to be a relatively low hurdle for plaintiffséarclespecially at the

pleading stage. . . ."City of New York v. LaserShip, Inc.33F. Supp. 3d 303, 310 (S.D.N.Y.

2014) (quotingFirst Capital AsseiMgmt. v. Satinwood, Inc., 385 F.3d 159, 175-76 (2d
Cir.2004)).

Here,Plaintiffs allege that Hammer participatedie RICO enterprise by
(2) “knowingly permitting Freedman to use Knoeadle .to fraudulently sell forged artwosk;
(2) “by rewarding Freedman for her unlawful conduct and incentivizing her to continaed”;
(3) “by taking the ilgotten gains from [the fraudulent] sales for his own benef8AC (De
Sole Dkt No. 1189 211;seealsoAm. Cmplt. HowardDkt. No. 179 1 267 The De Sole
Plaintiffs also allege that Hammer participated in the enterfiossélirecting that the . . IFAR

Report besharedonly with Knoedler’s investment partners, but ne{potentialbuyess].” (SAC

(De SoleDkt. No. 118 1 211) The De SoleandHowardPlaintiffs bothallege that Hammer

inter alia, “fund[ed], supervisgd, conductgd, and monitorgd the conduct of the fraudulent

schemé. (SAC [De SoleDkt. No. 118 1 226d); Am. Cmplt.(HowardDkt. No. 179 1 292)
The facts alleged in each complaint provide an ample record on which to

conclude that Hammer participated in the operation or management or “played sbime pa

directing” the affairs of the alleged racketeering enterpiidereover, both th®e SoleSAC
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and theHowardAmended Complaint plead facts giving rise to a strong inference of Hammer’s
knowledge of the scheme and intent to defraud. Hammer’s overarching role in the allege
racketeering enterprise was to permit Freadtoause the KnoedlerdBery— a 165yearold
institution with an excellent reputation in the art world, and an institution that Hammer
controlled —to facilitate the sale of paintings Hammer had reason to be believe were not
authentic. (S& (De SoleDkt. No. 118) 11 1-3, 19, 47(e), 73, 188; Am. Cmplt. (Howard Dkt.
179) 11 1, 25, 231, 267)

Knoedler’s bluechip reputation was key element of th@enormoussuccessand
longevityof the fraudulenenterprise.Rosales- a “virtually unknown Long Islandaff]
dealer”— could not have commanded multi-million dollar prices for these undocumented
forgeries without the backing of an esteemed “brand” in the art w@BlAC (De SoleDkt. No.

118) 1 4); Am. Cmplt. (Howard Dkt. 179) 1 2, 25) Knoedldre-“oldestand most venerable

art gallery in New York City” at that time provided the credibility that drove the enterprise.
(SAC [De SoleDkt. No. 118)1 3; Am. Cmplt. (Howard Dkt. 179) 1 1-2, 25) The scheme used
“Knoedler’s gravitas and goodwill developed over 165 years in the fine art bsistnesell

forged artwork to Knoedler's customerSAC [De SoleDkt. No. 118)173; Am. Cmplt.

(Howard Dkt. 179) 11 25, 2666, 313) This element was Michael Hammer’s central
contribution to the enterprise.

Moreover,Plaintiffs have put forward many particularized allegations supporting
an inference that Hammer had the requisite knowledge of the fRladtiffs have alleged facts
showing that

1. Hammer is the president and sole owner-8fi8Holdings, Inc., which ishe sole

member and sole owner of Knoedl¢6BAC (De SoleDkt. No. 118) 11 12, 16; Am.
Cmplt. HowardDkt. 179) 1 32, 34)
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2. Hammer was directly responsible for Knoedler’s operations at all relenaes.
(SAC [De SoleDkt. No. 118) 1 4{&); Am. Cmplt. HowardDkt. 179) { 34)

3. As Chairman of Knoedler and President of 8-31, Hammer had extensive knowledge
of and involvement in Knoedler’s businé8s(SAC (De SoleDkt. No. 118) 11 12,
19, 46; Am. Cmplt.KlowardDkt. 179) 1 34, 231, 234, 246, 25 particular,
Hammer managed and oversaw Knoedler’s finan(®@AC [De SoleDkt. No. 118)
1 19 Am. Cmplt. HowardDkt. 179) { 231) In his role at Knoedler, Hammer
personally reviewed detailed information about Knoedler’s financial conditiors, sale
and profitsand wagesponsible for determining the compensatbofficer-level
personnel, including Ann Freedm&h(SAC De SoleDkt. No. 118) 1 12, 19, 47-
48, 148; Am. Cmplt.HlowardDkt. 179) 11 120, 231Howard also alleges that
Hammer received Knoedler’s gderly and annual financial statements, including
summaries of significant transactions, and that Hammer “periodicgliyested and
received information about the amount of cash Knoedler had on hand and about items
in Knoedler’s inventory.*> (Am. Cmplt. (HowardDkt. 179) 1 231)

4. Hammer knew that Glafira Rosalesn art dealer was delivering to Knoedler
numerougaintings (the “Rosales Paintings”) allegedly created by the most importan
abstract expressionist paintessich as Pollock, Rothko, Motherwell, and de Kooning;
that Rosales would not reveal the collector’s identity; that there was navoalker
documenting the provenance of these waitkat all of these paintings were
purportedly “newly discovered” works with no established provenance; toaisef
had been made to confirm the provenance of these paintings, and that that effort had
not been successfulSAC De SoleDkt. No. 118) 11 1@&), 47(a), 95, 245 Am.

Cmplt. HowardDkt. 179) 1 27, 232, 245)

10 Knoedler did not maintain a board of directordinancial records separate and apart frem 8
31’s records (SAC e SoleDkt. No. 118) f 178Am. Cmplt. (Howard Dkt. 179) { 256)

1 Hammer statechia sworn declaration that he was “directly responsible for the operations” of
Knoedler. (SACDe SoleDkt. No. 118) 1 47(e))

12 As furtherindication of Hammer’s active involvement im&edler’s business, the Howard
Amended ©@mplaint alleges that Hammeharged $1.46 million to Knoedler in busineskted
expenses. (Am. Cmplt. (Howard Dkt. 179) { 235)

13 Howard alleges that Hammer was aware contemporaneously of all the materiabtarces

of these transactions and discussed the circumstances of eacttimangdéh Freedman at the
time the sale occurrethcluding the “phony provenance” and, later, the “revised phony
provenance.” (Am. Cmplt. (Howard Dkt. 179) 11 27, 232, 240)vard allegeshatHammer
knew that the works “had been acquired from Rosales and Bergantinos Diaz, and vgere bein
sold with a phony provenance and for extraordinary profits.” (Am. Cmplt. (HowlrdL29)
232)
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5. In his capacity as President of 8-31 niaer appointed Freedman to serve as
presidentand sole managef Knoedler in or about 2001SAC (De SoleDkt. No.
118) 1116, 20, 39) Freedman informed Hammer of every sale of a Rosales Painting
at the time the sale was madd. @t 12, 47, 147Am. Cnplt. (HowardDkt. 179) 11
27, 231-32

6. Hammer knew that Knoedler’'s maups for Rosales Paintings were extraordinarily
high. SAC De SoleDkt. No. 118) 11 12(b)-(c), 211, 245, 257; Am. Cmpioyard
Dkt. 179) 11 27, 136 During Hammer’s teure, profits on individual sales
skyrocketed- all due to Rosalesourced works. From 1996 to 2003, Knoedler’s
average markip on sales of Rosales Paintings was over 200%. (8&G0leDkt.
No. 118) 1 45) As to works the gallery purchased and resold, Knoedler saw profits as
high as 630% and 1500%.(SAC Qe SoleDkt. No. 118) 11 42-44; Am. Cmplt.
(HowardDkt. 179) at 33seealsoid. at 31-36) Mark-ups of this magnitude are
highly unusual in the art industty. (SAC Qe SoleDkt. No. 118) 11 12(b}3, 47,
147,257; Am. Cmplt. HowardDkt. 179) at 20 n.3 & 11 134-3%noedler’s profits
from works sold on consignment also increased dramatically. Whereas typical
commissions on consigned works range from 10% to 20% above the sum payable to
the original owner, profits on works consigned by Rosales were as high as360%.
(SAC [De SoleDkt. No. 118) 11 42-44Am. Cmplt. HowardDkt. 179) § 134) Such
high-margin sales wereighly unusual by both Knoedler’'s standards and by industry
standards. (SACe Sde Dkt. No. 118) 11 43-45, 14Am. Cmplt. HowardDkt.

141n 2007, Pierre Lagrange purchased a Jackson Pollock for $15.3 million which Knoedler had
purchased from Rosales for $950,000 — yielding over 1500% in pr8&sAm. Cmplt.
(HowardDkt. 179) at 33. In 2001, Knoedler purchased a purported Rothko from Rosales for
$750,000 and sold it the next year for $llion — yielding over 630% iprofits. SeeSAC

(De SoleDkt. No. 118) 11 42-44. Although art dealers commonly purchase works as
investments, profits of this magnitude are highly unusual for gallery-putiasés sold in a
short period of time, and a “red flag regarding the legitimacy of theaitiina andauthenticity

of the work.” (SAC De SoleDkt. No. 118) 1 44) The profits Knoedler received from the sale
of the works at issue in these cases are no exceptmoedler received profits of
approximately770% and 360% from the De Sole’s Rothko and Howard’s de Kooning,
respectively.(SAC (De _SoleDkt. No. 118) 11 88, 9%Am. Cmplt. HowardDkt. 179) 11 13(a)

(b))

15>Howard alleges that “[a] gallery that purchases a work as an investment asiit farid
several years can expect a higher return, bueabdlset no more than three to four times the
amount it paid.”(Am. Cmplt. HowardDkt. 179) § 135) Howard Shaw, the President of
Hammer Galleries, testified that feaind the size of the profits “surprising and troubling,” but
that Hammer was “contemporaneously aware of the qmpsk’ (Am. Cmplt. HowardDkt. 179)
1 136)

16 1n 2000, Knoedler accepted a purported Pollock from Rosales on consignment, agreging to pa
$670,000 to the “owner” of the work, and sold it later that year for $3.1 millioelging over
360% in profits. SeeSAC (De SoleDkt. No. 118)  42.
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179) 1 134)That Knoedler was able to repeatedly purchase from Rosalesrt
dealer— numerous previously unknown works from acknowledged masters such as
Pollock, Rothko, Motherwell, and de Kooning for a fraction of the value such works
commanded in the marketplasteongly suggested that the Rothko and the other
Rosales Paintings were not authentic. (SB€ SoleDkt. No. 118) 11 13, 28, 41-45,
95; Am. Cmplt. HowardDkt. No. 179) at 11 5(a), 11, 2As noted above, Hammer
was contemporaneously aware of all of these sales and the profits Knoedler had
realized on these sales.

. Hammer read “very carefully” an October 9, 2003 report from the International
Foundation for Art Research (the “IFAR report”) concerning the authengicdy
provenance of a purported Jackson Pollock painting that Rosales had sold to Knoedler
for $750,000 in March 2001, and which the gallery had sold several months later to a
buya named Jack Levy for $2 million('SAC (De Sole Dkt. No. 118at 11 5651,

148 Am. Cmplt. HowardDkt. No. 179) at 1 83, 91The sale to Levy was

conditioned on a favorable review of the work’s authenticity by the IFEGAC De

Sole Dkt. No. 118at 52, Am. Cmplt. HowardDkt. No. 179) § 84)The IFAR

report rejects Rosalestlaim that her clients had acquired the Pollock through

Alfonso Ossorio, Pollock’s close friend and patron, and concludes that there are
“disturbing’ differencesbetween the materials used to create the Levy Pollock and

the materials used to create a painting known to be a Pollock [from the same period].
(Pl. Ex. 140 at 8, 10) The conclusion of the IFAR report reads: “given the several
strongly negative opinions [from Pollock experts about the authenticity of the work]
and the lack of information as to prior ownership, and with no documentation or other
evidence to override the concerns of those who do not accept it as a work by Pollock,
we cannot currently support its addition to the artist’'s oeuvre.” (Pl. Ex. 140 at 8
Based on the IFAR report, Knoedler agreed to take back the purported Pollock from
Levy and to refund the $2 million purchase pri@AC De SoleDkt. No. 118)Y 57

Am. Cmplt. HowardDkt. No. 179) at 1 84, 91) Althougtammer insisted that a
patential ceinvestor in the Pollock painting be provided with a copy of the IFAR
Report (SAC De SoleDkt. No. 118) 11 12, 61; Am. CmpldéwardDkt. No. 179)

1 88), he took no steps to ensure that potential purchasers of other Rosales Paintings
would receivea copy of that report. (SA®E SoleDkt. No. 118) 1 12, 61; Am.

Cmplt. HowardDkt. No. 179) 1 91)

. Given that Hammer was responsible for the gallery’s operations and routinely
reviewed detailed information concerning Knoedler’'s sales, expensg,adits] he

was aware that over the period between 1&8d Knoedler’s closing in 201frofits

from sales of Rosales Paintings accounted for nearly all of Knoedler'sspr&AC

(De SoleDkt. No. 118) 11 12, 43, 46-47, 107-08, 135, 147; Am. Cnigtiwéard Dkt.
179) 11 26, 231, 234Hammer also personally received millions in profits obtained
by Knoedler from the sale of Rosales Paintings, and millions more in Knoedlés profi
were transferred to Hammer’s holding company, 8-3d. af 11 12, 47, 109, 171-72,
180; Am.Cmplt. HowardDkt. 179) 11 26, 234)

21



9. Hammer directly supervised Freedman and determined her compensation.
Freedman’s compensation doubled during the period from 2002 to 2008, largely as a
result of profits Knoedler realized from the safedRosales Paintings. Hammer
steadilyincreased Freedman’s share of Knoedler’s profits from 16% in 2002 to 30%
in 2008. The De SoldPlaintiffs contend that Hammer’s repeatedly increased
Freedman’s profit share to incentivize her to continue to bring into the gallery, and
sell, more of the Rosales PaintingSAC De SoleDkt. No. 118) 11 12, 13, 16, 20,

39, 48, 123, 247Am. Cmplt. HowardDkt. No. 179) T 120)

10. After Knoedler received a grand jury subpoena, Hammer fired Freedman and then
sent a letteto all Knoedler customers announcing that Freedman had “resihed.”
(SAC [De SoleDkt. No. 118) at 1 129-31, 277; Am. CmpHofvardDkt. 179)
19121-24, 127, 237) Between 2001 and 2010, Hammer and 8-31 had built up $23
million of debt to Knoedler, elssified as “interdivisional receivables,” which
indebtedness was reclassified in 2010 to be a “dividend” to 8eBfeetively
forgiving the loans and transferring those assets from Knoedler to &8&1L.Omplt.
(HowardDkt. 179) 11 251-54)

These pleaded facts are sufficiemtreate a plausible inferentteat Hammer
participated in the operation and management o&llegedRICO enterprise, that he exercised
some degree of control over the RICO enterprise, and that he knew of its fraudjdetnab

2. Predicate Acts

The De SoleandHowardPlaintiffs have alleged predicate acts of mail and wire

fraud, in violation of 18 U.S.C. 88 1341 and 1343. In addition, Howard alleges false labeling of
visual art, in violation of 18 U.S.C. § 2318, agradicate act. Hammer arguésweverthat

Plaintiffs have not alleged that Hammer committed a predicatndctn particular, have not

17 Howard alleges only that Hammer increased Freedman’s profit shaririir2®08 from
25% to 30%and that this increase occurred six days before the sale of a $7 million Rothko
(Am. Cmplt. HowardDkt. 179) 1 120)

18 While Hammer argues that acts such as-thigich occurred many years after Plaintiffs
purchased the art works at issudo not constitute proof of Hammer’s participation in the RICO
enterprisegeeHammer Br. (De Sole Dkio. 214) at 13);'[a] scheme to defraud may well
include later efforts to avoid detection of the fraud.”™ Hottinger v. Amcoal En@ayp., No. 89
Civ. 6391 (LMM), 1994 WL 652499, at *6 (S.D.N.Y. Nov. 17, 1994) (quoting S.E.C. v.
Holschuh, 694 F.2d 130, 143 (7th Cir. 1982)).
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alleged that “Hammer used the mail or the wiredlerpurpos®f executing the alleged
scheme.” (HammerBr. (De Sole Dkt. No. 214) at 167; Hammer Rdy Br. (De SoleDkt. No
240) at 29-31Hammer Br. HowardDkt. No. 267) at 17-19

The Second Circuit has held, howeubat “[t]o prove a violation of 18 U.S.C.
8§ 1341, [one] need only show that a defendant wasobthe participants in a scheme to

defraud, and that the mails were used in furtherance of that schelmiégtd States v. Corey,

566 F.2d 429, 431 (2d Cir. 197 8eealsoChanayil v. Gulati, 169 F.3d 168, 170-71 (2d Cir.

1999) (“The elements of mail . . . fraud inclUd¢ the existence of a scheme to defraud, (2) the
defendant’s knowing participation in the scheme, and (3) the use of . . . mail . . . communications

in interstate commerce in furtherance of the schenBllig Cross and Blue Shield of e

Jersey, Inc. v. Philip Morris, Inc., 113 F. Supp. 2d 345, 367 (E.D.N.Y. 2000) (“RICO liability for

any particular defendant is not . . . premised on establishing that each defenddiyt act
committed two predicate acts, but only that each defendartrwabsed’ in the commission of
two predicate acts that are sufficiently related and continuous to estpldtern.”) (emphasis
and citations omitted)Likewise, “to prove a violation of 18 U.S.C. § 1343, it need only be
shown that a defendant was aighe participants in a fraudulent scheme which was furthered

by the use of interstate transmission facilitie€drey, 566 F.2d at 431seealsoCity of New

York v. SmokesSpirits.com., InG.541 F.3d 425, 446 (2d Cir. 2008), rev'd and remanded on

other grounds sub. nom. Hemi Grp., LLC v. City of New York, 559 U.S. 1 (20k{ed States

v. Fasciana, 226 F. Supp. 2d 445, 452 (S.D.N.Y. 2002) (“In order to prove wire fraud under 18
U.S.C. § 1343, [one] must prove a defendant was one of the participanftauudulent scheme

which was furthered by the use of interstate transmission facilities.”).
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Here, Plaintiffs have pleaded facts demonstrating that Haipangcipated in a
fraudulentscheme to sefbrged artwork through his privatelywned art gallery-a scheme
which was furthered by the use of interstate mails and wiesordingly,Plaintiffs have
pleaded sufficient facts to satisfy the predicate act requirement.

3. Causation

Hammer als@argues that he did not calBlintiffsany injury. (FammerBr. (De
Sole Dkt. No. 214) at 96) To state a civil RICO claim, a plaintiff is required to show that a
RICO predicate offense “not only was a ‘but for’ cause of his injury, but was thenatexi

cause as well.'Holmes v. Sec. Investor Prot. Corp., 503 U.S. 258, 268 (1992). Proximate cause

for RICO purposes requires “some direct relation between the injury asssitédeeanjurious
conduct alleged."d.

Here, Plaintiffshave alleged sufficient facts to demonstrate that they suffered an
injury as a result of Hammer’s actions in connection withatlegyed racketeering enterprisés
discussed above, “but folammer’s management of Knoedteincluding his decision to
permit Knoedler to be used for the purpose of selling the Rosales Painaimgsgs that
Hammer had reason to believe were not authemtieither the De Soles nor Howard would have
suffered the injuries they allegéndeed Plaintiffs allege that Knoedler’s “preeminérand
“impeccable”165+yearold reputatiorwas a central fdor in their decisions to purchase
works. SAC (De SoleDkt. No. 118)1112-3, 92, 188Am. Cmplt. HowardDkt. No. 179)

19 202, 313)

The De Sol6SAC and Howard’s Amendedo@iplaint allege sufficient facts to

demonstrate thalammer‘conduct[ed] or participate[d], directly or indirectly, in the conduct of
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[the alleged] enterprise’s affairs through a pattern of racketeactngty.” 18 U.S.C. § 1962(c).
Accordingly, Hammer’s motion to dismiss PlaintifgibstantiveRICO claim isdenied

. RICO CONSPIRACY CLAIM

A. Applicable Law

Section 1962(d) prohibits any person from conspiring to violate any of the
substantive provisions of subsections § 196&¢n)-A plaintiff bringing aRICO conspiracy
claim must demonstratbat the defendant agreed to participate “in a charged enterprise’s

affairs’ through a pattern of racketeering, ‘not a conspiracy to commedtgate acts.””United

States v. Pizzonia, 577 F.3d 455, 463 (2d Cir. 2009) (qubtmigd States v. Persic832 F.2d

705, 713 (2d Cir. 1987)). Theeves‘operation or management” test, however, does not apply
to RICO conspiracyld. at 462 n.4. “Assuming that a RICO enterprise exists, [one] must prove
only that the defendant[] . . . kn¢sy the general nature of the conspiracy drat theconspiracy

extends beyond [his] individual r¢]e€’ United States v. Zichettell@08 F.3d 72, 99 (2d Cir.

2000) (internal quotation marlksd citations omittedgeealsoSalinas v. United State§522

U.S. 52, 64 (1997) (“A person . . . may be liable for [RICO] conspiracy even though he was

incapable of committing the substantive offense.”); United States v. Yannotti, 3dl1 R, 122

(2d Cir. 2008) (“[D]efendant need only know of, and agree to, the general criminaiabpdca
jointly undert&en scheme.”).
B.  Analysis
Hammerargues that Plaintiffs RICO conspiracglaimsmust be dismissed
because they have failed to pldadts demonstratinthat(1) heagreed to commit a predicate

act or (2)knew about or took steps to participate in a sehéo sell forged artwork(Hammer
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Br. (De Sole Dkt. No. 214) at 28ammer Reply Br._(De Solekt. No. 240) at 37Hammer Br.
(HowardDkt. No. 267) at 19Hammer ReplyBr. (Howard Dkt. No. 302) at 37)

A plaintiff bringing aRICO conspiracyglaim is not equired to demonstrate that
the defendant agrdéo commit any predicate adtowever. Instead, plaintiff need only plead
facts demonstrating that the defendagteel to join an enterprise with knowledge that predicate
actswould be committed by some méxar of the enterpriseSeePizzonia, 577 F.3d at 468¢e

alsoFertittav. Knoedler Gallery, LLCNo. 14 Civ. 2259 (JPO), 2015 WL 374968, at *6

(S.D.N.Y. Jan. 29, 2015). Moreover, asHammer’'s argument that Plaintiffs have not pled facts

demonstrating that he knew about, or tgtdps to participate in a scheme to sell forged artwork

this Court concluded abover-discussing Plaintiffssubstantive RICO claim that Plaintiffs

had pled facts sufficient to demonstrate tHatmmmerknew of the fraudulerécheme and

participaed in it through his management of Knoedler and interactions with Freedman.
Plaintiffs’ factual allegations are sufficient to make out a RI@@spiracy claim

against HammerHammer’s motion to dismiss this claim is denied.

V. FRAUDULENT CONCEALMENT

Hammer has moved to dismiss Howard’s fraudulent concealment claim.
(Hammer Br. HowardDkt. No. 267) at 23)

A. Applicable Law

“The elements of a fraudulent concealment claim under New York law are: (1) a
duty to disclose material fact®) knowledge of material facts by a party bound to make such
disclosures; (3) failure to discharge a duty to disclosesqiénter; (5) reliance; and

(6) damages."Woods v Maytag Co., 807 F. Supp. 2d 112, 124 (E.D.N.Y. 201inddetna

Cas. & Sur. Co. v. Aniero Concrete Co., Inc., 404 F.3d 566, 582 (2d Cir. 2@@a)soBrass v.
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Am. Film Techs., Inc., 987 F.2d 142, 150 (2d Cir. 1993) (New York recognizes a duty to

disclose by a party to a business transaction in three situations: “firsg tb@arty has made
a partial or ambiguous statement . . . second, when the parties stand in a fidu@afidental
relationship with each other . . . and third, ‘where one party possesses superior knavdedge
readily available to the other, and knathat the other is acting on the basis of mistaken
knowledge.”)(citations omitted)

With respect to the duty to disclose, “New York recognizes a cause of action to
recover damages for fraud based on concealment, where the party to be chargpdrimas s
knowledge or means of knowledge, such that the transaction without disclosure is rendered

inherently unfair.” Miele v. Am. Tobacco Co., 2 A.D.3d 799, 803 (2d Dep’t 20@8ations

omitted);seealsoAbrams v. Gen. Motors Corp., 120 Misc. 2d 371, 374 (SupNGt. Cty.

1983) (“If one party has superior knowledge or has means of knowledge not available to both

parties, then he is under a legal obligation to speak and silence would constitute fraud.”)

(citations omitted)Nasaba Corp. v. Harfred Realty Corp., 287 N.Y. 290, 295 (1942)
(“Concealment with intent to defraud of facts which one is duty-bound in honesty to disclose i
of the same legal effect and significance as affirmative misrepresentati@as.Of f
B. Analysis

TheHowardAmended Complaint alleges that Hammer is liable for fraudulent
concealment because he was effectively the beneficial owner and controlling neémber
Knoedler, had actual knowledge of the alleged fraud daredted many of Knoedler’s acts of
fraudand concealment. A(n. Cmplt. (Howard Dkt. 179 ] 325)

Hammer argues that Howard’s fraudulent concealment ctaist be dismissed

becausddioward has not pled facts demonstrating that Hanff)enade a “a partial or
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ambiguous statementd Howard (2) “possessd superior knowledge” not rddy available to
Howard and (3)hada relationship with Howard or Frankfurt, and therefore had a duty to
disclose. (Hammer BrHowardDkt. No. 267) at 23)

Howardhas offerecho factual or legal argument in opposition to Hammer’s
motion. SeePItf. Br. (HowardDkt. No. 292) at 50-125Under these circumstances, dismissal is

appropriate.Seg e.g, Brandon v. City of New York, No. 07 Civ. 8789 (LAP), 2010 WL

1375207, at *4 (S.D.N.Y. Mar. 30, 2010) (dismissing claims as abandoned where plaintiff “did
not raise any arguments opposing Defendants’ motion regarding thesa&ms.’); Bonilla v.

Smithfield Assoc. LLCNo. 09 Civ. 1549 (DC), 2009 WL 4457304, at *4 (S.D.N.Y. Dec. 4,

2009) (dismissing claims abandoned where plaintiff “failfedp respond” to defendants’
arguments).Accordingly,Hammer’s motion to dismigdowards fraudulent concealment claim
is grantedt®

V. AIDING AND ABETTING FRAUD

Hammer has moved to dismiss the aiding and abetting fraudscidlieged by the
De Soles and HowardHammer Br. ©e SoleDkt. No. 214) at 8; Hammer Br. (HowardKkt.
No. 267) at 4-9)

A. Applicable Law

Aiding and abetting fraud has three elements: “(1) that an independent wrong

exis{s]; (2) that the aider or abettor know([s] of that wrong’s existence(@rtiat substantial

19 Even if this claimhad not been abandoned, dismissal would be appropHateard’s

Amended Complaint does not allege that Hammer ever knew of, interacted with, or
communicated with Howard prior to Howard’s purchase of the de Kool@agAm. Cmplt.
(HowardDkt. No. 179) 11 138-211. Accordingly, the Amended Complaint does not plead facts
demonstrating thdlammer made gpartial or ambiguous statemét Howard, thaHammer

had a relationship with Howard that created a duty to disclose, didhaner knevihat

Howard was “acting on the basis of mistaken knowled@=éBrass 987 F.2d at 150.
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assistance be given in effecting that wrongddelphia Recovery Trust v. Bank of Am., N.A,,

624 F. Supp. 2d 292, 312 (S.D.N.Y. 2009) (quotiagdy v. Fed. Deposit Ins. Cor@g86 F.2d

139, 162-163 (3d Cir. 1973)). To meet Rule)3{leading requirements, “a claim for aiding and
abetting fraud requires plaintiff to plead facts shoitige existence of a fraud, defendant’
knowledge of the fraud, and that the defendant provided substantial assistance to advance the

fraud’s commis®n.” Adelphia Recovery Trust, 624 F. Supp. 2d at 312 (quoting Wight v.

BankAmerica Corp.219 F.3d 79, 91 (2d Cir. 2000)).

B. Analysis

1. The De Soles’ Aiding and Abetting Fraud Claim

Hammer argues that the De SBlaintiffs havenot allegel “facts showinghat
Mr. Hammer had actual knowledge of the purported frauddnfmerBr. (De SoleDkt. No.
214)at 4) To survive a motion to dismiss, a complaint must allege “actual knowledge of fraud
with the particularity necessary to survive the heightened pleaglijugrements of Federal Rule
of Civil Procedure 9(b).”Lerner, 459 F.3d at 292-93[U]nder New York law, a complaint
adequately alleges the knowledge element of an aidinglagtting claim when it pleadsot . . .
constructive knowledge, but actual knowledge of the fraud as discerned from tusdung

circumstances. Krys v. Pigott, 749 F.3d 117, 127 (2d Cir. 2014) (quo@sger v. Kirschner

77 A.D.3d 51, 56 (1dbep’t 2010)).

Here, the De SolBlaintiffs have set forth numerous particulatdzdegations

supporting an inference that Hammer had actual knowledge of the purported fraud. These
allegations are essentially the sams¢hose discussed above in connection withrfifés’ RICO

claims. The De SolBlaintiffs have allegednter alia, that (1) Hammer regularly reviewed

detailed information concerning Knoedler’s sales, expenses, and profits — mbstiafduring
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the relevant periodlowed from the Rosales Paintings (SAQe(SoleDkt. No. 118) 11 12, 43,
46-47, 107-08, 135, 147(2) Hammer knew that the Rosales Paintings were “newly discovered”
and had unconfirmed provenances {ifi.1Za), 47a), 95); (3)Hammer readvery carefully” the
IFAR report expressing severe skepticimgardinghe authenticity of one of the Rosales
Painting and chose not to inform Rosales Painting buykits(id. f112(e),61, 148)

(4) Hammer was told of each sale of a Rosales Painting and knew that thepadtkoedler

was receiving were extraordinarily high compareditberKnoedler or industry norms (ifif

12, 42-45, 211, 245, 257); and (3ammer firedFreedman after receiving a grand jury subpoena
related to the Rosales Paintingst told investors that she had decided to “resigid: 141 129-

31, 277)

These allegations demonstrate far mbentunwitting oversight. They suggest
that Hammer knew a combination of facts from whiahftlaud would have been obvious.
Hammer knew that the Rosales Paintings were of unconfirmed provenanteatame of them
had all but been deemed a forgery. dtgo knew that the Rosales Paintings were being
purchased by Knoedler at incredibly low prices compared to what the gatiergitely sold
them for. Further strengthening the inference of his knowledge, Hammer allegdjesityed the
suppression of thé=-AR report— which might have undermineales othe remaining Rosales
Pantings— and, after an investigation began, Hammer lied to investors about the reason
Freedman- who had purchased the suspect art — had left Knoeiddeen togetheithese
allegdions strongly support an inference that Hammer knew of the fraud at Knoedler.

Hammerargues howeverthatthe SACdoes noplead facts demonstrating that
he “provided ‘substatial assistance’ to the fratid(HammerBr. (De SoleDkt. No. 214)at7)

“A defendant providesubstantial assistance only id] affirmatively assists, helps conceal, or
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by virtue of failing to act when required to do so enables [the fraud] to prdce®IMorgan

Chase Bank v. Winnick, 406 F. Supp. 2d 247, 256 (S.D.N.Y. 2005) (qudipegian Natl

Petroleum Corp. v. Citibank, N.A., No. 98 Civ. 4960 (MBM), 1999 WL 558141, at *8 (S.D.N.Y.

July 30, 1999)). Whether the assistance is substantial or netadasured, in turn, by whether
‘the action of the aider and abettor proately caused the harm on which the primary liability is

predicated’ 1d. (quotingln re WorldCom, Inc. Sec. Litig382 F. Supp. 2d 549, 560-61

(S.D.N.Y. 2005).

Here, the SAC alleges that Hammer provided substantial assistamotebglia,
(1) allowing Freedman to use the respected Knoedler name and platform to lure victims;
(2) incentivizingFreedmarno sell moreRosales Paintings bgpeatedly increasing hprofit
sharingpercentage(3) taking action taonceal the fraudncluding suppressing¢ IFAR
Report, firing Freedman, and misrepresenting the basis for her depastargripedler. $AC
(De SoleDkt. No. 118 11 131, 247)

Hammer argues th#hteallegation that he “allowed” Freedman to use Knoedler
inadequate to constitute substantissistanceecause it alleges only mere inactidhlammer

Br. (De SoleDkt. No. 214) at 7-§citing Mazzaro de Abreu v. Bank of America Corp., 525 F.

Supp. 2d 381, 391 (S.D.N.Y. 2007) (“inaction is substantial assistance only when the defendant
owes a fidiciary duty directly to the plaintiff’jinternal quotation marks and citations omit)¢d)
Hammerdiscussed every sale of a Rosales Painting with Freedman, however, and lua tkecis
permitFreedman to use the Knoedler platform to sell the Rosalesri@ggintas a critical aspect

of the alleged fraud scheme. Knoedler’s standing as the oldest and most prominefgrart dea
New York City facilitated the selling of paintings that lacked sufficient provena(@AC (De

Sole Dkt. No. 118) 11 1-3, 73, 149 he facts pleaded in the SAC also make clear that Hammer
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was not a passive overseer of Knoedler. DbeSolePlaintiffs allege thaHammer diredy
managednoedler’s operations, routinefgviewedits financial condition- including all sales,
expensesand profits — and was responsible for determining the compensation of Knoedler’'s
officers, including Freedman(SAC e SoleDkt. No. 118) 11 12, 39, 47-48) In this regard, the
SAC alleges that Hammer repeatedly increased Freedman’s profit sharecémiisizing her to
sell more Rosales Paintings at the gallery, given that nearly all of the gatisofits were
attributable to the Rosales Paintindkl. 11 48, 123, 134-35, 146, 24Hammer also played a
critical role in determining{noedler’s respnse to the IFAR report, including the dissemination
of the report. 1@. 11 12, 59-61, 148, 245)

Hammeralsoargues that his allegedncealment of the fraud does gonstitute
“substantial assistantdecause the SAC allegas more thamere inaction (Hammer Br. De
Sole Dkt. No. 214) &8) The SAC allegemore than mere inaction, however. With knowledge
that the provenance of one of the paintitigg Rosales had brought to the gallery could not be
verified, Hammer decided that Knoedler would aome to selRosales Paintings, and that
buyers would not be told of tHEAR report’s conclusions. Hammer’s firing of Freedman, and
alleged misrepresentations concerning the reasons for her departuknfvedier, could also be
regarded as attempts to conceal the fiud.

Hammer’s motion to dismiss tlide Soles’aiding and abetting fraud claii®

denied.

20 Hammer’s argument that his alleged acts are not plausibly linked to the Deirgotgdails
for the same reasons discussed aliwennection with Plaintiffs’ substantive RICO claim.
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2. Howard’s Aiding and Abetting Fraud Claim

Hammer has also moved to dismiss Howard’s aiding and abetting fraud claim,
arguing that Howard hawot alleged“facts showing that Mr. Hammer had actual knowledge of
the purported fraud.” HammerBr. (HowardDkt. No. 267)at 4) Howard’s Amended Complaint
containsessentially the same allegations concerning Hammer’s knowledge as desaoNxed ab
with respect tahe De SoldPlaintiffs’ aiding and abetting claimSeeAm. Cmplt. (Howard Dkt.
179) 11 27, 23Hammer regularly reviewed detailed financial repoits){ 27, 232, 240
(Hammer was aware of the unconfirmed provenanasf)§88-89, 91(Hammer read & IFAR
report);id. 11 27, 13@Hammer knew the marlps were extraordinaryid. 1 12124, 127, 237
(Hammer fired Freedman after the grand jury subpoefeagordingly, br the same reasons
discussed above in connection with the De Soles’ aiding antingbeim, Howard’'sAmended
Complaintpleads sufficient facts to create a strong inference of Hammer’s actual knowlatige t
the Rosale®aintingswerenot authentic and that the sales of these paintings were fraudulent.

The Howard Amended Complaint alsontains similar allegations to the De
Soles’ with respect to Hammer’s “substantial assistance” to the fraud scliastas in thB®e
SoleSAC, he Amended Complairatileges that Hammer provided substantial assistianite
fraudby (1) allowing Freedmato use the Knoedler name and platfornute victims(Am.

Cmpilt. (Howard Dkt. 179) 11 1-2, 25R) incentivizing Freedman to sell more Rosales Paintings
by increasing her profit sharing percentage (id. 1;1@&)}aking action to conceal the fraud,
including deciding not to share the IFAR report with Rosales Painting buyerg,Fireedman,

and misrepresenting the basis for her departure from Knoettlef[101, 121-24, 127, 237)

Accordingly—for the same reasons as discusseovewith respectd theDe SoleSAC —the
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Howard Amended Complaint contains sufficient allegations that Hammer providedrgigbs
assistance to the fraud.
Hammer’s motiorto dismissHoward’saiding and abetting fraud claimdenied.

VI. CONSPIRACY TO COMMIT FRAUD

Hammer hasnoved to dismiss the fraud conspiracy claims alleged by the De
Soles and Howard(Hammer Br. De SoleDkt. No. 214) at 18-21; Hammer BH@wardDkt.
No. 267) at 20-22)

A. Applicable Law

“To make a prima facie ¢tual showing of a conspiracy plaintff must allege
the primary toft— here, fraud — ]Jand four element{s) a corrupt agreement between two or
more persons, (b) an overt act in furtherance of the agreement, (c) the pdaergsinal
participation in the furtherance of a plan or purpose, and (d) the resulting damageyot itn

re Sumitomo Copper Litig120 F. Supp. 2d 328, 339 (S.D.N.Y. 2000) (quo@mgysler Capital

Corp. v. Century Power Corp., 778 F. Supp. 1260, 1267 (S.D.N.Y.;18HIsoKashi v.

Gratsos 790 F.2d 1050, 1055 (2d Cir. 1986).
B.  Analysis

Hammer argasthat thefraud conspiracy claira brought by the De Soles and
Howardmust be dismissed becaukeir complaintg1) do not allege any facts that suggest that
Hammer entered into an agreement to defl@aintiffs; (2) allege that Hammer did not become
aware of the fraud until years after the scheme heggahit is not plausible that he joined the
conspiracyater, and(3) do not allege that Hammer actually kn@vatthe information provided
to the DeSolesand Howardvas false or misleading. (Hammer Br. (De Jokt. No. 214) at

18-21, Howard Br. HowardDkt. No. 267) at 20-22)
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For the reasons discussed above, this Court finds thBitls®les'SAC and
Howard’s Amended Complaimtlege facts that create a strong inference of Hammer’s actual
knowledge that the Rosales Paintings were not authentic, and that the sales of thioggs pai
were fraudulent? In addition, boththe De SolesSAC and Howard’s Amended Complaint
adequately allege that Hammetentionallyentered into a corrupt agreementh Freedmaro

sell paintings that were not authentiBeeEaves v. Designs for Fin., Inc., 785 F. Supp. 2d 229,

257-58 (S.D.N.Y. 2011)‘éllegations of ‘intima¢ business relationship betwedefendant ath
third-party, ‘[defendant’s] knowledge of [third party’s] unlawful acesydfraudulent
misrepresentations ‘constitute sufficient facts from which a tfiéaad could infer an

agreement’) (quotingFirst Fed. Sav. & Loan Assof Pittsburgh v. Oppenheim, Appel, Dixon

& Co., 629 F. Supp. 427, 444 (S.D.N.Y. 1986Finally, both the De Soles’ SAC and Howard’s
Amended Complaint allegevert acts in furtherance tife conspiracy to sell forged paintings to
the De Soles and Howard, and injuries sufferethbge plaintiffsas a result of the fraud
conspiracy.Seege.g, SAC (DeSole Dkt. No. 118) 11 2: Am. Cmplt. HowardDkt. No. 179)

11 2, 46, 16-17;seealsoChrysler Capital Corp. v. Century Power Corp., 778 F. Supp. 1260,

21 The De Soles’ fraudonspiracyclaim is based on allegatiotisat Hammer had knowledge of
the fraud by virtue of (1) the IFAR Report, which he reviewed and understodbde(2)
documents demonstrating Knoedler’s failed efforts to verify the provenanceRbsades
Paintings (3) the outsized profitassociated with sales of the Rosales Paintings, which were
highly unusual for the art industry; (4) direct communications with Freedman elsytsale of
a Rosale®ainting, about Rosales, and abKanbedler’s “research” of the provenance of the
Rosales Paintings(SAC(De SoleDkt. No. 118) 1 257)

Howard’s fraudconspiracyclaim is based on allegations tiddammer had knowledge of the
fraud by virtue of (1) the IFAR Report; (2) his contemporaneous awarenesdetdiie of each
transactiorconcerning the Rosales Paintin¢f®) the documents demonstrating Knoedler’s failed
efforts to verify theprovenance of thRosalesPaintings and (4) the outsized profits Knoedler
made on the sales of Rosakaintings which for years accounted for all of Knoedler’s profits.
(Am. Cmpilt.(HowardDkt. No. 179) 1 350)
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1267 (S.D.N.Y. 1991) (fraud conspiracy requires “at least one overt act by one of the
conspirators in furtherance of the unlawful plan”). In shtbefraud conspiracy claims of the
De SolePlaintiffsand Howardare adequately pled

Hammer argues that, according to e Soles'SAC and Howard’'s Amended
Complaint, he did not become aware of the purported fraud until years after the fnaudule
scheme began, and it is not plausible that he joined the conspiracy kdermér Br. (De Sole
Dkt. No. 214)at19-2Q Hammer Br. HowardDkt. No. 267) at 21)Assumingarguenddhat
Hammer was not aware of the fraud scheme at the outset, Plaintiffs’ caspld@guately plead
that he became aware that the Rosales Paintings were not authentic, and thethieéeisen
permitted Freedman tese Knoedler to market and sell these forged paintings.

Accordingly,Hammer’'smotions to dismis®laintiffs’ fraud conspiracy claimis
denied.
VIl. ALTER EGO

Hammer has moved to dismiss Plaintiffs’ claims to the extent those claims are
based on the tloey that he is thalteregoof Knoedler. (Hammer Br. De SoleDkt. No. 214 at

21-22; Hammer Br.HowardDkt. No. 267) at 24-25NeitherHowardnor theDe SolePlaintiffs

haveoffereda factual or legal argument in opposition to Hammer’'s motiReePItf. Br.
(HowardDkt. No. 292) at 177-98Itf. Br. (De SoleDkt. No. 231) at 17B9. Under these

circumstances, dismissal is approprigsee e.g, Brandon, 2010 WL 1375207, at *4

(dismissing claims as abandoned where plaintiff “did not raise any argumentsngpposi
Defendants’ motion regarding these claims”); Bonillg 2009 WL 4457304, at *#dismissing

claims as abandoned where plaintiff “fail[ed] to respond” to defendants’ argsiment

36



Even if Plaintiffs’alteregoclaims against Hammdad not bee abaoned,
dismissal woulde appropriate because Plaintiffs have not sufficiently allageaiteregoclaim
against Hammer. To establish Hammer's liability agltaregoof Knoedler, Plaintiffs must
allege that'(1) . . . [Hammer and Knoedler] opéed as a single economic entity, and.(2)
there was an overall efeent of injustice or unfairness” in Defendants’ use of the corporate form.

NetJets Aviation, Incv. LHC Commc’ns, LLC 537 F.3d 168, 177 (2d Cir. 2008 laintiffs’

alteregoallegatons concern almost exclusively 8-31’s relationship with Knoedler, however.
SeeAm. Cmplt. HowardDkt. No. 179) 1 2458; SAC De SoleDkt. No. 118) 11 162-80.
With respect to Hammer, Plaintiffs make only the conclusory allegations that Hamme
“dominafed]” Knoedler and that Hammer “ignordae formalcorporate distinctions” between
himself and Knoedler. (Am. CmpltdbwardDkt. No. 179) 11 241, 258; SAD¢ SoleDkt. No.
118) 11 162, 180puchvague and conclusory assertions are wholly insufficient to establish the
prerequisites for vepiercing. Igbal, 556 U.S. at 6780mplaint is inadequately pled “if it
tenders naked assertion[sflevoid of further factual enhanceméh{quoting Twombly, 550
U.S. at 557)). Accordingly, dismissal is appropriate on these grounds as well.

Hammer’s motion to dismiddoward and the De Soleaslteregoclaimsis
granted.

VIIl. RESPONDEAT SUPERIOR

8-31 has movetb dismiss Plaintiffs’ claims to the extent those claims are based

on a theory of respondeat superi@®-31 Br. De SoleDkt. No. 216) at @; 831 Br. Howard

Dkt. No. 265) at 6-8)
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A. Applicable Law

“Under the[New York] common law doctrine of respondeat superior, an
employer may be held liable for the tortious acts of an employee committed thie scopefo

his employment.”_Abdelhamid v. Altria Grp., Inc., 515 F. Supp. 2d 384, 394 (S.D.N.Y.;2007)

seealsoNerey v. Greenpoint Mortgage Funding, Inc., 116 A.D.3d 1015, 1016€pd 2014)

(“Pursuant to the doctrine of respondeat superior, an employerrieugg liable for torts
committed by an employee within the scope of employmenirafuitherance of the employsr’

business); Glidepath Holding B.V. v. Spherion Corp., 590 F. Supp. 2d 435, 453 (S.D.N.Y.

2007)(“It is blackletter agency law in New Y#&rthat an employer is liable for the
representations of its agents when those representations are made withopehaf sce agerd’
employment) (citing 2A N.Y. Jur.2d Agency & Indep. Contractors § 290 (200Bgktic-

Marrero v. Goldberg, 850 F. Supp. 2d 418, 434 (S.D.N.Y. 2012) (“The doctrine of respondeat

superiorrenders a master vicariously liable for a tort committed by his servant wtiilg a

within the scope of his employment.™) (quoting Dilworth v. Goldberg, No. 10 Civ. 2224)(

(GWG), 2011 WL 3501869, at *29 (S.D.N.Y. July 28, 2011) report and recommendation

adopted, No. 10 Civ. 2228K(H), 2011 WL 4526555 (S.D.N.Y. Sept. 30, 201(njernal
guotationmarksand citation omitted).

“To statda] claim for respondeat superior, a plaintiff must plead facts showing,
among other things, that the tortious conduct causing the injury was undertaken witbopthe s
of the employee’s duties to the employer and was thus in furtherance of the eisploye
interests. Doe v. Alsaud, 12 F. Supp. 3d 674, 677 (S.D.N.Y. 2014)n ‘employees actions
fall within the scope of employment where the purpose in performing such astioriarther

the employess interest, or to carry out duties incumbent upon the employee in furthering the
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employers business. Guzman v. United States, No. 11 Civ. 5834#(Q, 2013 WL 54334 3at

*Q (S.D.N.Y. Feb. 14, 2013) (quoting Beauchamp v. City of New York, 3 A.D.3d 465, 466 (2d

Dept 2004)) (internal quotation marks omitted)’An employer will not be held liable under

[the doctrine of respondeat superior] for actions which were not takKartherance of the

employers interest and which were undertaken by the employee for wholly personasrioti

Doe 12 F. Supp. 3dt677 (quoting Galvani v. Nassau Cty. Police imdéication Review Bd.

242 A.D.2d 64, 68 (2d Dep’t 1998glteration in original)

B. Analysis

1. The De Solg’ Claims Against 8-31

The SAC asserts claims of fraud and fraudulent concealment against 8-31 on a

respondeat superior theor{SAC (De SoleDkt. N0.118) 192, 202) The SAC also alleges

that8-31 is liable for

1. “Hammer’s conduct in aiding and abetting [] fraudifglcause Hammer participated in
the racketeering scheme in his capacity as the Presider®1df 8

2. “Andrade’s conduct in aiding and abetting [] fraud under the doctrine of respondeat
superior”;and

3. Hammer’s, Freedman'saind Andrade’s conspiring to commit fraud under the doctrine
of respondeat superiand as the alter ego of Knoedler.

(Id. 171 251-52, 262) 8-31 moves to dismissdutaims to the extent they apased on gheory

of respondeat superior. (8-31 BRg SoleDkt. No. 216) at 1, 3)

As to the fraud and fraudulent concealment claims, the SAC does not specify
whether 831 is liable for Knoedir's conduct, Freedman’smauct, or both.SeeSAC (De Sole
Dkt. No. 118 11 192, 202“8-31 is liable as Knoedler’s alter ego and under the doctrine of

respondeat superior.”)To the extent that the De Soles are claiming tHat & liable for fraud
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and fraudulent concealmentasesult of the acts of Knoedleon a theory ofespondeat
superior -those claimsrenot viable. Knoedler is a subsidiary of 8-31 {jd.7),andthe

doctrine of respondeat superior “does not render a parent company liable for the obaduct

subsidary.” Abdelhamid, 515 F. Supp. 2d4394. Accordingly,d the extent thtthe SAC’s
fraud and fraudulent concealment claiagginst 8-31 are premised on the notion that 831

liable for Knoedler’'s actions under the doctrine of respondeat superisecthomsare

dismissed.
8-31 further argues that it cannot be held liable for the actions of Hammer,

Andrade, or Freedman under the doctrine of respondeat supgFidt Br. Oe SoleDkt. No.

216) at 3, 5-Y In this regard, 8-31 contends that it is not the employer of any Knoedler
employee andpays employment taxes for Knoedler employees merely because Knoedler is a
disregarded entity for income tax purpo$egld. at 56)

“The key element of respondeat superioris.an employment relationship
between the alleged tortfeasor and the party that the plaintiff is seekiogdtvicariously
liable” Abdelhamid, 515 F. Supp. 2d398. “The determination of whether an employer-
employee relationship exists turns on whether the alleged employer egemigrol over the
results produced, or the means used to achieve the results. Control over the rmeansiis t

important consideration.””_Chuchuca v. Chuchuca, 67 A.D.3d 948, 95(0@p'td 2009)

(quoting_Abouzeid v. Grgas, 295 A.D.2d 376, 32iid Dep’t 2002).

22 8-31 amsertghat Knoedler is a singlmember LLC ands a disregarded entity for income tax
purposes As a result8-31 files Knoedler’s tax returns, pays Knoedler’s taxes, and treats
Knoedler's employees as its own for tax purposes. (8-31DBrSpleDkt. No. 216) at 5)In
offering 831’s alleged reasons for addressing Knoedler’s tax obligations, 8-31 geeks t
introduce material not pled in either the SAC or Howard’'s Amended Complaint. Such factua
allegations cannot be considered by this Court on a motion to dismiss.
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Here, Hammeis the president and sole owner of 8-8AC (De SoleDkt. 118
1912, 16-17, 19, 147, 16 Mlereceived a $400,000 salary from 8-ahd regularlhyattended
8-31 board meetingsId 1 147) The SAC alleges thdammer’'sadions —as described in the
SAC -"“were taken in his capacity as the President-848 (Id. 1 19) The SAC plausibly
alleges that Hammer &31’s employee.

The SAC furtheralleges that 81 employed Freedman, paid Freedman, and
provided her with W-Zorms (Id. 11117, 20, 48) All of Freedman’s compensation, including
her incentive compensation, was paid by 8-31,Fmeeédman was a director of38 between
2001 and October 20091d( 1120, 48, 167) Freedman and Knoedler — one of 8-31’s principal
subsidiaries — solthe Rosales &ntings and, in doing so, reaped “tremendous profits” for
Freedman, Knoedler, Hammer, and 8-3M. {1151, 162)

The SAC furtheralleges thatAndrade was aemployeeof both Knoedler and
8-31, and thatat all relevantimes,Andrade received paychecks and iéins from 831. (d.
1117, 23, 28 The SAC allegethat Andrade introduced Rosales to Knoedler and Freedman,
participated in meetings relating to thiékeged RICO art fraudchemeand provided Freedman
with the name of David Herbert — Andrade’s deceased frien@d amgor figure in the art
world —in furtherance of that fraudulent schen{i. 11 10, 213, 226, 244, 248he SAC
claimsthat Andradés participaton in the alleged racketeering schewses withinthe scope of
hisemploymentt 8-31. (d. 1 212)

8-31 contend¢hat “a strong presumption [exists] that a parent corporation is not
the employer of its subsidiary’s employéeand that nothing in th&AC overcomes this

presumption. (8-31 BrDOe Sde Dkt. No. 216) at 5 (quoting Lusk v. Foxmeyer Health Corp.,

129 F.3d 773, 778 (5th Cir. 1997If)is not necessary to resolve this issue at this stage of the
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case, however, because the SAC alldgkrespondeasuperior andlteregotheories of

liability against 831, and 8-31 has not contested @lteregoallegations in its motion to
dismiss Thealteregoallegationsand the other facts pled in the SAC are more sodfircient at
this stage for this Court to conclude that the SAC has plausibly alleged thédinBreand
Andradewereemployees of 381.
8-31argueshowever, that Freedman and Andrade’s actions were not within the

scope otheir employmenat 8-312% (8-31 Br. De SoleDkt. No. 216)at 7) Courts consider the
following factors in determining whether an employee’s actaasvithin the scope of his
employment:

“the connection between the time, place and occasion for the act; the history of

the relationship between employer and employee as spelled out in actuaépract

whether the ads one commonly done by such an employee; the extent of

departure from normal methods of performance; and whether the specific act was

one that the employer could reasonably have anticigated.

Sqaliordich v. Lloyds Asset Mgmt.No. 10 Civ. 03669ERK), 2011 WL 441705, at *3-4

(E.D.N.Y. Feb. 8, 2011) (quoting Riviello v. Waldron, 47 N.Y.2d 297, 303 (1979)).

The actghatFreedman and Andrade are alleged to have engaged in were well
within the scope of their employment. Freedman’s primary function aédeowas to sell
paintings at a profit, and in allegedly sellingmerous forgedrtworks at Knoedler, Freedman
was acting within the scope of her responsibiliti€SAC [De SoleDkt. No. 1B) 11 23, 30)
Andradewaslikewise acting within the scope dfis responsibilities when he allegedly

(1) persuaded Rosales to brithgg Rosales Paintings Knoedler;(2) introduced Rosales to

23 To the extent theB-31argues in this context that Plaintiffs have not pled facts demonstrating
Hammer’s involvement in the alleged fraudulent schesee§-31 Br. De SoleDkt. No. 216) at

7), thatargument isejected for the reasons stated abaviereover, the Court concludes that all
of Hammer’s acts on behalf of&L were within the scope of his employment.
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Knoedler and Freedmaand (3) provided David Herbert's name to Freedman to use in
furtherance of the fraudulent schen{8AC (De SoleDkt. No. 118 11 10, 28, 117, 213, 244,
248 These acts selling paintings and bringing paintings to Knoedler for satleegjallery —
were @entralto Freedman and Andrade’s job functions.

“An employer does not have to approve, or evenvare of, a representation

made by an employee to be liable for that representati@hdepath Holding, 590 F. Supp. 2d

at 453. “An agent does not cease to act within his or her authority merely because this agen
engaged in a fraud upon a third person.” 2A N.Y. Jur.2d Agency & Indep. ContractorsIg§ 290.
is thus plausibly alleged that Freedman and Andraalgisns weréundertaken within the scope
of the employee’s duties to the employer and was thus in furtherance of the etsploye

interests.?* Dog, 12 F. Supp. 3d at 673eealsoU.S. Commodity Futures Trading Comm’n v.

Byrnes 58 F. Supp. 3d 319, 329 (S.D.N.Y. 20{4lthough the Employeeglisclosures were
inconsistent with their official duties and contrary to NYMEX policy, it is not asagable to
infer from their alleged conduct that theptight they were advancing NYMEXpurpose¥).

The De SoldPlaintiffs have plausibly alleged fraudulent concealment, aiding and

abetting, and fraud conspiracy claims against 823%eeSelechnik v. aw Office of Howard R.

248-31 contends that because Andrade was also an employee of Knoedler, his actions wer
“taken within the scope of his employment with Knoedler” and cannot be attlitou8-31. (8-
31 Br. @e SoleDkt. No. 216)at 7-8) Given the unchallenged altegoallegationshere
Andrade’s work for Knoedler was also performed for 8-31.

25 Howard may not recover on Hiaud conspiracy claim against3. to the extent it alleges
respondeat superitiability for Freedman’sonduct in thdraud conspiracy, howeverThe SAC
does not allege fiaud conspiracy claim against Freedman. Accordingly, the De Soles may not
recover against 8-31 for fraud conspiracy on a respondeat supasisito the extent that they
are relying orFreedman’s conducSeeShapiro v. Kronfeld, No. 00 Civ. 6286, 2004 WL
2698889, at *24 (S.D.N.Y. Nov. 24, 2004) (dismissing claims premised upon a theory of
respondeat superior because “there can be no imposition of vicarious liability bsémea of
underlying liability”); seealsoSan Diego Cnty. Employees Ret. Ass’n v. Maounis, 749 F. Supp.
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Birnbach, 82 A.D.3d 1077, 1080-81 (Rep’'t 2011). 831’s motion to dismiss these claims is
denied.

2. Howard's Claims Against 8-31

8-31hasmovedto dismissHoward’sfraudulent concealmemndaiding and

abetting claim® to the extenthey(1) are based on a theory of respondeat superior; and

(2) “attempt[] to impose liability based on the fact the8Bis the controllingnember of
Knoedler or [based ordllegations that fail to meet the particularity requirement of Rule”9(b).
(8-31 Br. HowardDkt. No. 265) at 3)

a. Fraudulent Concealment

The Amended Complaint allegtdsat “8-31 is liablefor fraudulent concealment
because it was effectively the beneficial owner and controlling member eldkarpwas
Knoedler’s alter ego, directedany of the fraudulent activities and concealment, and had actual
knowledge of the alleged fraud.” (Am. Cmplt. (Howard Dkt. No.)1fF926)

Knoedler is a Delaware limited liability corporation an@8Bis its sole member
(Id. 191 31, 32) [T]he Delavare Limited Liability Company Act permits a member in an LLC to

be an active participant in management and still to retain limited liabilidyeat Lakes Chem.

Corp. v. Monsanto Co., 96 F. Supp. 2d 376, 391-92 (D. Del. 206@¢ed, Delaware law makes

clear that, except as otherwise provided elsewhere in the statute or byegréleo member or

manager of a limited liability company shall bdigated personally for any febt, obligation or

2d 104, 129 (S.D.N.Y. 2010) (samgnwar v. Fairfield Greenwich Ltd728 F. Supp. 2d 372,
459 (S.D.N.Y. 2010) (same).

%6 The Amended Complaint’s fraud conspiracy claim contains no allegaboicsrning8-31.
SeeAm. Cmplt. HowardDkt. No. 179) 19 346-353. Accordingly, 8-31’s motion to disnsss
grantedas to thisclaim.
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liability of the limited liability company solely by reasohbeing a member or acting as a
manager of the limited liability compariy6 Del. Code Ann. § 18-303(a). Thus, to the extent
the Amended Complaint asseat$raudulent concealment claim againsi18on the groundshat
8-31lis the beneficial owner armbntrolling member of Knoedler, @hclaim will be dismissed.

8-31 has not disputed Howardiferegoallegations, however, and those
allegations are sufficient at this stage to preserve Howard'’s fraudulesgatment clainagainst
8-31. 8-31's motion to dismiss Howard’s fraudulent concealment claim is denied.

b. Aiding and Abetting Fraud

The Amended Complaint alleges that38 is liable for Andrade’s conduct in

aiding and abetting [] fraud under the doctrine of respondeat supandrthat “831 is liable

for Hammer’s conduct in aiding and abetting the fraud because Hammer peaticipthe
racketeering scheme in his capacity as the Presider8bf 8 Am. Cmplt. HowardDkt. No.
179 1Y 344-45 8-31moves to dismiss this claim, arguing thiatannot be held liable for the

actions of Andrader Hammermunder the doctrine of respondeat superior. (8-31HRBwéard

Dkt. No. 265) at 6-8

As noted earlier, Howaridas pled sufficient fact® demonstratelammer’s
knowing involvementn the fraud schemeVioreover,the Amended Complaint plausibly alleges
that Hammer was-81’s employee, as he was3&'’s president, received an annual salary of
approximately $400,000 from 8-31, and received expense reimbursements for “travel and
entertainment” from-81. (Am. Cmplt. (Howard Dkt. No. 179) 11 231, 246, 248, 255)
Moreover,Howard haglausibly alleged that Hammer’s actions were taken in his capacity as

president of 8-31 and within the scope of his employment.
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As to Andrade, 8-31 again argues that it is not the employer of any Knoedler
employee. (81 Br. HowardDkt. No. 265) at 5) It is not necessary for this Court to resolve the

respondeat superior issue at this time, however, because 8-31 has not challengdts Howar

allegations demonstrating thaB8 is Knoedler’'s alteega For reasons already discussed

based on the allegations of the Amended Complaint — there is no viable argument that Andrade
was not acting within the scope of his employment at Knoe@eeAm. Cmplt.(Howard Dkt.

No. 179 11 B9, 292, 338, 341. 8-31’'s motion to dismiss Howard’s aiding and abetting fraud
claim is denied.

IX. BREACH OF WARRANTY

Knoedler has moved to dismiss Plaintiffs’ breach of warranty cla{iKsoedler
Br. (De SoleDkt. No. 212) at 5-6, 10-12; Knoedler BHdgward Dkt. No. 269) at 5-12)

A. Howard's Breach of Warranty Claim Against Knoedler

In the Amended Complaint, Howaallegesthat Knoedleand Freedmads
representations to him and Frankfurt constitute an express warranty under.G.¢. §2-

313(1¢" and § 13.01 of the New York Arts and Cultural Affairs Lavm( Cmplt. Howard

27 N.Y. U.C.C. § 2-313 provides:
(1) Express warranties by the seller are created as follows

(a) Any affirmation of fact or promise made by the seller to the buyer whictesdia
the goods and becomes part of the basis of the bargain creates an expresg warrant
that the goods shall conform to the affirmation or promise.

(b) Any description of the gais which is made part of the basis of the bargain creates
an express warranty that the goods shall conform to the description.

(c) Any sample or model which is made part of the basis of the bargain creates an
express warranty that the whole of the goods shall conform to the sample or model.

(2) It is not necessary to the creation of an express warranty that the seflermal words
such as “warrant” or “guarantee” or that he have a specific intention to make a warrant
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Dkt. No. 179) 19 358-59An express warranty is “[a]ny affirmation of fact or promise made by
the seller to the buyer which relates to the goods and becomes part of the thesizaogain.”

N.Y. U.C.C. 8§ 2-313(1)(a). “In order to demonstrate that an express warranty was cieder
New York law, a plaintiff ‘must prove that the statement falls within the definitionaofamty,

that she relied on it, and that it became part of the basis for the bargain.”vKs&dten Island

Boat Sales, In¢.715 F. Supp. 2d 464, 473 (S.D.N.Y. 2010) (quoting Daley v. McNeil Consumer

Prod., Co., 164 F. Supp. 2d 367, 377 (S.D.N.Y. 2001)).

Howard alleges that Freedman and Knoedler made the fojawpresentations
to him and Frankfurt:
(1) the [w]ork was created by Willem de Kooning in 1956-57; (2) the [w]ork was
owned by the son of a Swiss private collector who obtained the [w]ork from de
Kooning via David Herbert; (3) the [w]ork came directly to Knoedler from an
individual, whom Knoedler and Freedman knew personally; and (4) the [w]ork

was a “rare” and “distinctive” example of a de Kooning landscape and that it was
of “impeccable” quality and provenance.

(Am. Cmpilt.(Howard Dkt. No. 179 365-57) Howard alsallegesthat “the representations
concerning authenticity and provenance in the invoice by defendants (who arecadnts) to
Howard (who is not) constitute express warranties under § 13.01 of the New York Arts and
Cultural Affairs Law.” (Id. T 359)

Knoedler argues that Howard’s breach of warranty claim must be dismissed
becaus€l) it is untimely, and (2) Frankft is an “art merchantivho advised Howard in
connection with this purchasend therefore no warranty claim lieknoeder Br. (HowardDkt.

No. 269)at 512; Knoedler Reply BrtHowardDkt. No. 303)at 3-15)

but an affirmation merely of the value of the goods or a statement purporting trddg m
the sellers opinion or commendation of the goods does not create a warranty.

N.Y.U.C.C. § 2-313.
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Under Section 2-725(1) of New York’s Uniform Commercial Code, an action for

breach of warranty must be brought within four years of the date the causemfactes.
N.Y. U.C.C. 8 2-725(1). Section 2-725(2) provides that

[a] breach of warranty occurs when tender of delivery is made, except that where

a warranty explicitly extends to future performance of the goods and discovery of

the breach must await the timmésuch performance the cause of action accrues

when the breach is or should have been discovered.
N.Y. U.C.C. § 2-72R2). The statute further provides that “lgduse of action accrues when the
breach occurs, gardless of the aggrieved pagyack ¢ knowledge of the breach.ld. In sum,
the plain language of the statute makes clear that the statute of limitations gdiegyials to run

“on tender of delivery,” and that lack of knowledge of a defect has no effect on the running of

the limitationsperiod. SeeBrady v. LynesNo. 05 Civ. 6540 (DAB), 2008 WL 2276518, at *11

(S.D.N.Y. June 2, 2008) (argument that breach occurs upon discovery is “contrary to kdack lett

law”); Morgan v. Abco Dealers, Inc., No. 01 Civ. 9564 (PKL), 2007 WL 4358392, at *6

(S.D.N.Y. Dec. 11, 2007); Orlando v. Novurania of Am., Inc., 162 F. Supp. 2d 220, 224

(S.D.N.Y. 2001).
In previously dismissing Howard’s breach of warranty clahis Court noted that
it is undisputed that Howard purchased the de Koopamgting fromKnoedler and-reedmaron

June 13, 2007, and filed this action on July 6, 2012. De Sole v. Knoedler Gallery, LLC, 974 F.

Supp. 2d 274, 318 (S.D.N.Y. 2013). Accordingtypward’sbreach of warranty claim is
untimely unless the statute was extended for some re&dohloward has not pointed to any
provision in the New York U.C.C. that would have extended the limitations period.

Having concluded that the breach of warranty claim is untimely, the Court must

consider whether any equitable principle should be applied to preserve the ctavardH
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argues that the statute of limitations was equitably tolled as a reguibetller’sfraudulent
concealment. Am. Cmplt. HowardDkt. No. 179)11 36163; Howard Opp. BriHoward Dkt.
No. 292) at 204-11) The doctrine of equitable tolling applies where defendant’s fraudulent

conduct results inlgintiff’ s lack of knowledge of a cause of acti§nMarshall v. Hyundai

Motor Am., 51 F. Supp. 3d 451, 462 (S.D.N.Y. 20B&ealsoPearl v. City of Long Beach, 296

F.3d 76, 82 (2d Cir. 2002[Fertittg 2015 WL 374968, at *8 (“The breach of warranty claim

arises under New York law and, therefore, this Court applies both New Y orkitestit

28 “Under New York law, the doctrines of equitable tolling or equitable estoppebmay
invoked to defeat a statute of limitations defense when the plaintiff was induceai@y
misrepresentations or deception to refrain from filing a timely actiadarshall v. Hyundai
Motor Am., 51 F. Supp. 3d 451, 462 (S.D.N.Y. 2014) (quoting Abbas v. Dixon, 480 F.3d 636,
642 (2d Cir. 2007) (internal quotations marks omitted). Howard argues that the doctrine of
equitable estoppel — rather than the doctrine of equitable tolapgplies here (Howard Opp.

Br. (HowardDkt. No. 292) at 205 n. 57) However, “the reportediglens of the federal and
state courts do not always mean the same thing by their use of these phrasessaadghra
which some judges ascribe different meanings are used interchangeably hydgesr” Pearl

v. City of Long Beach, 296 F.3d 76, 81 (2d Cir. 2002). It has been saidNi@natYork appears
to use the label ‘equitable estoppel’ to cover both the circumstances ‘wheréetidane
conceals from the plaintiff the fact that he has a cause of action [and] whelanh# s aware
of his cause of action, but the defendant induces him to forego suit until after the period of
limitations has expired.”Pear] 296 F.3d at 82 (quoting Joseph M. McLaughfractice
CommentariesN.Y. C.P.L.R. C201:6, at 63 (McKinney 1990)). However, some Xexk
courts distinguish between the two circumstances, and refer only to the fatterstance as
equitable estoppel:

Although both the doctrines of equitable estoppel and equitable tolling have a
common origin, they are applied in different circumstanégguitable estoppel is
applicable where the plaintiff knew of the existence of the cause of actiohgbut t
defendant’s misconduct caused the plaintiff to delay in bringing suit. Equitable
tolling, on the other hand, is applicable where the defendaniviongfully deceived
or misled the plaintiff in order to conceal the existence of a cause of action.

Kotlyarsky v. New York Post, 195 Misc. 2d 150, 153 (Sup. Ct. Kings Cnty. 2003) (internal
citations omitted)seealsoMarshall 51 F. Supp. 3d at 463; Statler, D.C., v. Dell, Inc., 775 F.
Supp. 2d 474, 482 (E.D.N.Y. 2011or the sake of clarity, and because Howard does not assert
that he knew of the existence of the cause of action long before filing suit, thisM@buveferto
Howard’s claim as one faquitable tolling.SeeHoward Opp. Br. flowardDkt. No. 292)at
204-05;_Shared Commc'ns Servs. of ESR, Inc. v. Goldman, Sachs & Co., 38 A.D.3d 325, 326
(1st Dep’t 2007).
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limitations and its equitable tolling doctrine.”) (citing Statistical Phone Yy Hill6 F. Supp. 2d at

482 (citation omitted))Access Northern Sec. Corp. v. Linear Corp., No. 97 Civ. 2937 (KMW),

at *4-6 (S.D.N.Y. Sept. 4, 1998) (applying equitable tolling to a breach of warranty whaler

N.Y. U.C.C. § 2-725); Statler, D.C., v. Dell, Inc., 775 F. Supp. 2d 474, 482-83 (E.D.N.Y. 2011)

(discussing equitable tolling in the context of a breach of warranty claim undetI\C.C. § 2-

725); Jackson v. Eddy’s LI RV Citr., Inc., 845 F. Supp. 2d 523, 531-33 (E.D.N.Y. 2012) (same).

“For equitable tolling to apply, plaintiff must show that the defendant wromgfull
concealed its actions, such that plaintiff was unable, despite due diligence, to diacts/grat
would allow him to bring his claim in ately manner, or that defendant’s actions induced
plaintiff to refrain from commencing a timely actibrDe Sok, 974 F. Supp. 2alt 318(citing

Statistical Phone Philly v. NYNEX Corp., 116 F. Supp. 2d 468, 482 (S.D.N.Y. 2@@@egiso

Marshall 51 F. Supp. 3d at 46plaintiff must show thatthe defendant wrongfully concealed
materal facts; which ‘prevented plaintiff's discoery of the nature of the claimand that
‘plaintiff exercised due diligence in pursuing the discovery of the clainmgine period

plaintiff seeks to have tolled™) (quotingoch v. Christie’s Int PLC, 699 F.3d 141, 157 (2d Cir.

2012); Abbas v. Dixon, 480 F.3d 636, 642 (2d Cir. 2007) (“‘Due diligence on the part of the

plaintiff in bringing [an] action,. . . is an essential element of equitable religigoting Doe v.

Holy See (State of Vatican City} 7 A.D.3d 793, 794 (3rDep’'t 2005)).
“When deciding whether to toll the running of the statute of limitations, the issue
is not whether Plaintiff was in possession of all of the information necessarguail on his
claims, but whether plaintiff haehough information to commence a lawsuiDe Sole 974 F.
Supp. 2d at 318 (quotirgtatier 775 F. Supp. 2d at 483)Td allege fraudulent concealment

sufficient to justify equitable tolling,. .a plaintiff must either plausibly allegthat the
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defendant took affirmative steps to prevent the plaintiff's discovery of hms olainjury or that
the wrong itself was of such a nature as to becmitealing.”1d. at 318-19 (quotin&tate of

New York v. Hendrickson Bros., 840 F.2d 1065, 1083 (2d Cir. 1988)). In previously dismissing

Howard’s breach of warranty claim, this Court concluded that Howard had not pked fact
demonstrating either that Knoedler “toaKirmative steps to prevent [his] discovery of his claim
or injury or that the wrong itself was of such a nature as to be@etkaling.” 1d. at 318-19.

Howardnow alleges thaf1) “Knoedler intentionally concealed all information
that would place a purchasan notice that there were serious concerns with the Rosales
Collection works, including the FBI investigation and the Herrick Feinstein régadrcaused
Knoedler to discontinue sales of [such] works”; andH@nmerdirected“Knoedler employees
not [to] divulge anyinformation that would lead purchasers to believe thexte wergroblems
with the works they had purchased.” (Am. Cmplt. (Howard Dkt. No. 179) 1 362, 364)

To benefit from the equitable tolling doctrinader New York lawa“ plaintiff[]
[must] establish that subsequent and specific actiaesd taken by defendants, separate from
those thaprovide the factual basis for the underlying cause of action, and that these subsequent

actiong by defendants somehow kdptaintiff] from timely bringing suit” ?° Corsello v.

29 Howards allegationghat “Freedman and Knoedler concealed . . . information [about
authenticity and provenance] from Howard such that Howard was unable, despite émneelilig
to bring his claims in a timely manneate thus insufficient, because Howard relies on these
same allegations in pleading his RICO and fraud claifAm. Cmplt.(Howard Dkt. No.

179) 1 361)Moreover, a this Courstated in itsSeptember 30, 2013 opinion and orceich

“[g] eneralized or conclusory allegations of fraudulent concealment are notesiftaioll a
statute of limitation$. De Sole 974 F. Supp. 2d at 319 (citidgmstrorg v. McAlpin, 699 F.2d
79, 90 (2d Cir. 1983)).

Howard further alleges thaftJhe nature of the wrong was selbncealing,’andthat “there was

no way for Howard or any other victim to ascertain the accuracy of Knoedl@ramties.”

(Am. Cmplt. Howard Dkt. No. 179) § 362) The Second Ciragjiected this argument in a case

involving a forged John Singer Sargent painting, howe8eeRosen v. Spanierman, 894 F.2d
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Verizon New York, Inc., 18 N.Y.3d 777, 789 (2012) (quoting Zumpano v. Quinn, 6 N.Y.3d 666,

674 (2006))seealsoRoss v. Louise Wise Services, Inc., 8 N.Y.3d 478, 491 (200#) respect

to negligence and emotional distreksmas, stating thaff]or the [equitable estoppel] doctrine
to apply, a plaintiff may not rely on the same act that forms the basis for ithe-dlze later
fraudulent misrepresentation must be for the purpose of concealing the forfpKett v.

New York City, 882 F. Supp. 2d 412, 439 (S.D.N.Y. 2011) (“New York law provides for

equitable tolling where a defendant ‘wrongfully deceived or misled the ptamafder to
conceal the existence of a cause of action.”) (citation omitkaat)yarsky, 195 Misc. 2d at 153
(“Equitable tolling . . . is applicable where the defendant has wrongfully delceivaisled the
plaintiff in order to conceal the existence of a cause of action.”) (citatraitged). “[ W]here
the alleged concealment consisted of mglbut defendantdailure to disclosette wrongs they
had committed, [New York courts] have held that the defendants were not estopped from

pleading a statute of limitations deferis€orsellg 18 N.Y.3d at 789Because “mere silence or

failure to distose the wrongdoing is insufficiehtDe Sole, 974 F. Supp. 2d at 318oward’s

allegations that Knoedler did not disclose the FBI investigation and its laviyensial

28, 32 (2d Cir. 1990) (discovery exceptiorstatute of limitationset forth in N.Y. U.C.C. § 2-
725(2) did not apply where plaintiffs contended that they had been duped into purehasing
forged painting).The Rosercourt found that the forged nature of the purported Sargent painting
was discoverable at the time of delivery through measures that were not “ertiapidRosen
894 F.2d at 32 (“While we would hesitate to deem the alleged defect here readiedible if
extraordinary measures were required to detect the flaw, a painting’s lackertseity is

readily apparent to thieained eye of an art expert.”Even assumingrguendo that the task of
determining the inauthenticity of Howard'’s alleged de Kooning was morkecgalg than
determining the legitimacy of the Sargent paintinRosen Howard has not pled facts sufficient
to demonstrate théft] he nature of the wrong was setincealing,”andthat “there was no way
for Howard or any other victim to ascertain the accy@ Knoedler's warranties.” Sefam.
Cmplt. HowardDkt. No. 179)  362.
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investigation—and instructed its employees not to disclose information about Hes Wooedler
had sold -areinsufficient to justify equitable tolling

In the Amended Complaint, howevétpwardcontends that Knoedler took
affirmative steps to prevent Howard’s discovery of his claim: (1) Knoedleinceak to sell
certain purported Robert Motherwell paintings supplied by Rosales through 2009) and (
October 27, 200Hammer sent ketter to all Knoedler clientisrepresenting the circumstances
surroundingFreedman’sleparture from Knoedlef. (Id. 11 36364)

In August 2009, Knedleroffered to sell dorged Motherwelbainting to Howard.
Knoedler shipped the painting to Frankfiat deliveryto Howard. Am. Cmplt.(Howard Dkt.
No. 179) 1 221 Freedman and Knoedler represented to Frankfurt and Howard that this painting
had tke same provenance as the de Kooidogvardhad previously purchasedld( 223 The
Amended Complaint alleges, however, thegedmarhad ‘commissionetiPei-Shen Qian the
creator of the Rosales Paintingt create a forgetlotherwell “for the purpose of inducing
Howard to purchase it.”1d. 11 43, 211, 215) Accordingly, the purpose of creating the forged

Motherwell was to make another sale to Howard, not to cocesder’s priorfraud in selling

30 Howard alsaites a Febrary 11, 2011 letteiKnoedler sent to Pierre Lagrangeho had
purchased a purported Pollock from KnoedléfoWardAm. Cmplt. 11 239, 363) hie
Amended Complaint asserts that “when Pierre Lagrangessgd concerns about the ‘Pokob
he had purchased from Knoedler, [Knoedler] responded by a faxed letter datedyrebrua
2011 that . . . simply restated the misrepresentations Freedman had made tge img2807
[when he purchased the paintirig](Id. 1 239)

Howardhasnot plausibly allegethatKnoedler’s allegednisrepresentati@to Lagange were
madefor the purpose ofoncealing Knoedler'saud onHoward however.The gparent

purpose oKnoedler'sFebruary 11, 2011 lettéo Lagange was to assuage Lagrange’s concerns.
Moreover, the Amended Complaint does not allege that Howard ever knew of, read, or relied on
Knoedler'sletterto Lagange. Accordingly, theagrange letter provides no basis &guitable

tolling in connection with Howard’s breach of warranty claim against Knoedler.
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the alleged de Kooning to Howar#noedler’'s attenpted sale of a forged Motherwell to
Howard provides no basis for equitable tolling.

As toHammer’s October 27, 2009 let@mnouncing Freedman’s “resignatjon
the Amended Complaint alleges the following:

121. Upon information and belief, in or around 2009, a grand jury was
empaneled to investigate Freedman, Rosales, Knoedler and the Rosales@ollecti
works. In September 2009, the grand jury issued subpoenas to Freedman and
Knoedler seeking information [concerning the Rosales Paintings].

122. Shortly after Knoedler received the grand jury subpoena, Hammer fired
Freedman.

123. Under Hammer’s direction, Freedman’s departuvhieh attracted
significant press attentichnwas carefully managed to ensure that no connection
could be drawn between Freedman’s supposed “resignation” and the Rosales
Collection works.

124. Hammer, in his role as Chairman of Knoedler, also sent letters to every
Knoedler customer and contact informing them of this personnel change without
stating the truth, which as Freedmansedfrcharacterized it, was that she had

been “kicked out.”

125. Even though press reports noted that Knoedler was losing important artist
clients as a result of Hammer’s deliberate decision to leave the issue “murky,”
Hammer kept the real reasons fordéman’s termination quiet so that no one,
including plaintiff and the other victims, suspected that she had been “kicked out”
in connection with the sales of questionable artworks from an undocumented
source.

127. On October 27, 2009, Hammertsetetter by mail on Knoedler letterhead
to all of Knoedler’s clients. It announced Freedman’s “resignatimr, was

silent about the fact that she had been terminated, let alone the reason for her
termination. The purpose of the letter was to infolients— falsely— that all

was well with Knoedler, and concluded by stating that Hammer “very much
look[ed] forward to the continuance of our much-valued relationship with you.”

(Am. Cmplt. (Howard Dkt. No. 179) 11 121-25, 127)
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Hammeis alleged misrepmentations concerning the circumstances of, and
reasons for, Freedman’s departure can plausibly be read as an attempt todseveaty of the
fraud schemeHowardhas not alleged that he saw the letter, however, much less that he relied
on it. Reasonable reliance on a defendant’s misrepresentations is a required element fo

invoking equitable tolling.SeeZumpano v. Quinn, 6 N.Y.3d 666, 674 (2006) (“the plaintiff

must demonstrate reasonable reliance on the defendant’s misrepresent&ionsi3ki v Saelj

44 N.Y.2d 442, 449 (1978) (reliance is a necessary element for invoking doctrine of equitabl

estoppel); Dombroski v. Samaritan Hosp., 47 A.D.3d 80, 82-8B¢pd 2007) (“Even where

an intentional misrepresentation is thus established, to irihiekequitable estoppetjoctrine a
plaintiff must demonstrate reasonable reliance on the defendant’'s misregptiesis and due
diligence on the part of the plaintiff in bringing the actipinternal citations and quotation

marks omitted)Shared Comiins Servs. of ESR, Inc. v. Goldman, Sachs & Co., 38 A.D.3d

325, 326 (1sDep’t 2007) (“there is no basis for tolling the statute of limitations under New
York’s doctrine of equitable estoppel, since plaintiff failed to show that it wagmpied from
timely filing an action due to reasonable reliance by it on ‘deception, fraud or

misrepresentations’ by defendangjtation omitted) Pahlad v. Brustman, 33 A.D.3d 518, 519-

520 (1stDep’'t 2006) (plaintiff must demonstrate reasonable reliance on the deféadan
misrepresentations, . . . and due diligence on the part of the plaintiff in ascerthenfagts, and
in commencing the action, is an essential element when plaintiff seeks the dH#tier o

equitable estoppel] doctrine’aff'd, 8 N.Y.3d 901 (2007 Twersky v. Yeshiva Univ., 993 F.

Supp. 2d 429, 442-43 (S.D.N.Y. 2014) (“In order to invoke equitable estoppel, a plaintiff must
also demonstrate reasonable reliance on the defendant’'s misrepresentationsddigedae in

bringing a claim when the aduct relied upon as a basis for equitable estoppel ceases to be
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operational.”)aff'd 579 F. App’x 7 (2d Cir. 2014); Corp. Trade, Inc. v. Golf Channel, No. 12

Civ. 8811 (PKC), 2013 WL 5375623, at *6 (S.D.N.Y. Sept. 24, 2013) (*Equitable estoppel is
appr@riate where the plaintiff is prevented from filing an action within the applicéduiats of
limitations due to his or her reasonable reliance on deception, fraud or misnégdress by the

defendant.”) (quotindPutter v. N. Shore. Univ. Hosp., 7 N.Y.3d 548, 552 (2006)).

Because Howard has not alleged that he saw Hammer’s October 27, 2009 letter,
much lesshat he relied on it, there is no basis to apply equitable tolling. Howard’s breach of
warranty claim against Knoedler is dismissed.

B. The De Soles’ Breach of Warranty Claim Against Knoedler

The De Soles allege that Knoedierd Freedmamade the following
representations directly to them:
() the [w]ork was created by Mark Rothko; (2) the [w]ork was owned by the son
of a Swiss private collector wlobtained the [w]ork from Rothko via David
Herbert; (3) the [w]ork came directly to Knoedler from an individual, whom
Knoedler and Freedman knew personally; and (4) the [w]ork had been

authenticated by numerous experts, including David Anfam and Chrestoph
Rothko.

(SAC [De SoleDkt. No. 118 1 267) The De Soles also allege thata December 11, 2004
letter, Knoedler and Freedman state: “Knoedler warrants the authenticity and goofl [title
purported Rothko painting sold to the De Soles]d. { 270) The De Soles claim that these
representations constitute an express warranty under N.Y. U.C.C. § 2-318(Y)29)

Knoedler argues that the De Soles’ breach of warranty claim must bes#idmis
becaus€l) it is untimely, and(2) the De Soles hee not properly alleged a warranty. (Knoedler
Br. (De SoleDkt. No. 212)at1, 5-12; Knoedler Reply BrDe SoleDkt. No. 24.) at 315)

It is undisputed that the De Soles purchased the Rathkoknoedler and

Freedmaron December 17, 2004SAC De Sde Dkt. No. 118) 11 88, 21&)) Accordingly,
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the De Soles’ breach of warranty cause of action aconddat date, anthe statute of
limitations expirel on December 17, 200&iven thathe De Soleéiled this action on March
28, 2012 geeCmplt. ©e SDle Dkt. No. 1))theirbreach of warranty claim is untimely unless the
statute was extended for some reason. The De Solesibigpeinted to any provision in the
New York U.C.C. that extended the limitations period. InstdedDe Sols ssertthat the
doctrine of equitable tolling applies to preserve their breach of warranty atminst Knoedler.
(SAC (De SoleDkt. No. 118 1 275)

The De Sols aguethat a written apprais&noedler provided to themmn January
19, 2008 — whichtates that “the probable cost of replacing thiRothko]with a similar work”
is $9 million— conrstitutes a misrepresentatitmat trigges equitable tolling. AC ©e Sole
Dkt. No. 118) 1 276) The De Sollesther argughatKnoedler knewthat the RosaleBaintings
wereforgeries at the time it provided the appraisait provided the false valuation of the
“Rothko” in order toprevent the De Soles from becoming awafra potential claim against

Knoedler. [d. T 276%*

31 The De Soles alsargue that the statute of limitations was tolled becékiseedler's scheme
was. . .inherently selficoncealing There was no way for the De Soles or any other victim to
ascertain the accuracy of Knoedler's warrantesl Knoedler intentionigl concealed all
information that would place a purchaser on notice that there were serious cavitteths
Rosales Collection works. . . "SAC e SoleDkt. No. 118) { 278)This argument is rejected
for the same reasons set forth above in connection with Howard’s breach of welamnty

The De Solesurthercontend thagéquitable tolling is warranted based on Hamm@éxsober 27,
2009 letter announcing Freedman'’s “resignatiofid. § 277) Given that the statute of
limitations on Howard’s breach of warranty claim expired in December 2008, hqweve
Hammer’s October 27, 2009 letter is irrelevant to the tolling inqudseKoch v. Christie’s Int'l
PLC, 699 F.3d 141, 157 (2d Cir. 2012YVhile [plaintiff] makes specific allegations with
respect tdcertain events in 2006], the District Court correctly found that those atlagatere
irrelevant because the statute of limitations had already run by that tiKetdpodis et al. v.
Marvin Windows and Doors, 105 A.D.3d 633, 634 (1st Dep’t 2013) (finding “no basis for the
[lower] court to extend the statute of limitations based on a September 9, 2008clettey
defendant, which offered to provide certain replacement parts pursuant to the tdrens of t
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Knoedler contends, howevéhat itsJanuary 19, 2008ppraisal was not an
“affirmative act of concealmeyitbut instead igart of* the same act that forms the basis for
[Plaintiffs’ breach of warrantyclaim,” and thus does not provide a basisdquitable tolling.

(Knoedler Br. De SoleDkt. No. 2) at 8(quotingDe Sole 974 F.Supp. 2d at 31%eealso

Knoedler Reply Br.De SoleDkt. No. 241) at 10) This argument is incorrethe appraisal was
not part of the original sale of the purported Rothko. Knoedler providexpfivaisato theDe
Sdesmore than three years after they had purchased the painting, so that the De Siles coul
obtain insurance coverage for the paintigBAC (De SoleDkt. No. 118) 1 124, 276) Under
the circumstances, it is reasonable to infer that the De Soles neli&tbedler’s valuation.

In representing to the De Solesnore than three years after the sale of the
purported Rothko that the paintingvas worth $9 million, Knoedler wasir effect—
reaffirming the authenticitpf the Rothkaand acting to concedsk prior fraudulent conductThe
De Soles havéhus plausibly alleged that Knoedler — by intentionally providing a égipeaisal,
“took affirmative steps to prevent the plaintiff's discovery of his claim or ynjur.”” De Solg

974 F. Supp. 2dt318-19 (citingArmstrong v. McAlpin, 699 F.2d 79, 90 (2d Cir. 1983)).

Accordingly, this Court concludes that the De Soles have pled facts sufficienkecontzan
equitable tolling claim. Knoedler's motion to dismiss the De Soles’ breach adntsaciaimis
denied.

X. UNILATERAL AND MUTUA L MISTAKE

The De Solsassert claims for unilateral mistake and mutual mishagieenst

Knoedler. SAC (De SoleDkt. No. 118) 11 279-92) Knoedler has moved to dismiss these

express limited warranty,” because “the statitimitations already had expired at the time the
letter was sent”).
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claims, arguing thare time barred, and thidte De Soleslid notexercise ordinary care and
were “consciously ignorant” about the purported Rothko they purchakededler Br.(De
SoleDkt. No. 212)at6-10, 13-1%

A. Statute of Limitations

Mistake claims are governed bgia-year statute of lintations. SeeN.Y.
C.P.L.R. 21%). A cause of action for mistake accrues at the time of the alleged mistake. Here,
the De Soles purchased the alle§adhko from Knoedler and Freedman on December 17, 2004;
accordingly, the statute of limitations explren December 172010. Because the De Soles filed
this action on March 28, 2018geCmplt. Oe SoleDkt. No. 1)) their mistake claims are
untimely unless the statute was extended for some reason. The Dddotesargue that the
limitations period waextended. Instead, they contehdt equitable tolling appliesSAC (De
Sole Dkt. No. 118) 11 286, 292)

For the reasons stated above in connection with the De Soles’ breach of warranty
claim, this Court concludes that the January 19, 2@P8asalknoedlerprovided to the De
Solesconstitutes a sufficient factual basiat the pleading stageto make out a claim for

equitabletolling. SeeFirst Am. Title Ins. Co. of New York v. Fiserve Fulfillment Servs., Inc.,

No. 06 Civ. 7132, 2008 WL 282019, at *4 (S.D.N.Y. Jan. 25, 2008) (applying the datrine

equitable tollingn the context of &reach of contract claimBridgeway Corp. v. Citibank,

N.A., 132 F. Supp. 2d 297, 304 (S.D.N.Y. 20¢3me).

B. Applicable Law Concerning Mistake Claims

1. Unilateral Mistake

“A ‘unilateral mistake’ occurs wherohly one of the parties to a bilateral

transaction is in errdf. Healy v. Rich Prods. Corp., 981 F.2d 68, 73 (2d Cir. 1992) (quoting 21
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N.Y. Jur. 2d Contracts § 121 (1982)). “Under New York law, in order for a court to allow
rescission of a contract on the basis of unilateral mistake, ‘a party ralsigsthat (i) he
entered into a contract under a mistake of material fact, and that (ii) theothexcting party

either knew or should have known that such mistake was being m&tedtive Waste Mgim

Inc. v. Capitol Envtl. Servsinc., 429 F. Supp. 2d 582, 599 (quoting Ludwig v. NYNEX Serv.

Co., 838 F. Supp. 769, 795 (S.D.N.Y. 19983)pplementedd58 F. Supp. 2d 178 (S.D.N.Y.
2006).

New York law does not permit reformation or rescission of a contract for

unilateral mistake aloneSeeCollins v. Harrison-Bode, 303 F.3d 429, 435 (2d Cir. 2002). A

unilateral mistake must be “coupled with some fraud.” Allen v. WestRRapperell, InG.945

F.2d 40, 44 (2d Cir. 199]1seealsoAMEX Assurance Co. v. Caripides, 316 F.3d 154, 161 (2d

Cir. 2003) (holding that reformation requires “a mistake on one side, and fraud on the other”).

2. Mutual Mistake

“A “mutual mistake” occurs when “both . . agties to a bilateral transaction
share the same erroneous belief and their acts do not in fact accomplish thdimntentug’

Creative Waste Mgmt., Inc429 F. Supp. 2dt 608(quotingHealy, 981 F.2cat 73(quoting 21

N.Y. Jur.2d Contracts § 121 (1982)Yynder New York law, “[w]hile mutual mistake will
justify rescission where the mistake exists at the time the contract is enteretlithe anistake
is substantidl] . . . it may not be invoked by a party to avoid the consequences of its own

negligence.”P.K. Dev., Inc. v. Elvem Dev. Corp., 226 A.D.2d 2002 20stDep’t 1996) (citing

Da Silva v. Mussp53 N.Y.2d 543, 552 (1981Yandervort v. Higginbotham, 222 A.D.2d 831,

832 (3rdDep’t 1995)).
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“Even where a party must go beyond its own e$fantorder to ascertain relevant
facts (such as obtaining experts’ reports), courts have held that the partyeaauhe risk of
mistake if it chooses to act on its otherwise limited knowleddgk.at 201-02. Thus, a party
“bears the risk of mistakelven . . . he is aware, at the time the contract is made, that he has only
limited knowledge with respect to the facts to which the mistake relates but treats ha limite
knowledge as sufficient.” Restatement (Second) of Contracts(B)154

B. Analysis

The De Soletiave adequatelypled unilateral mistake and mutual mistake claims
against Knoedler. As to unilateral mistake, it islisputecthat the De Soles believed that the
painting theypurchased waa genuine Rothko.SAC [De SoleDkt. No. 118) { 280 Moreover,
the SAC contains numerous allegations that Knoedler and Freedman acted with fitaothrie
(Id. 117 2, 8, 94, 96, 130As to mutual mistake, the De Soles allege the alternative- that
both they and Knoedler ntekerly believedthat hepainting the De Soles purchassds a
genuine Rothko. I4. 1 288)

While Knoedlerargues that both mistake claims should be dismissed bethese
De Soledid notexercise ordinary care and wem@nsciously ignorant of the painting they had
purchasedthese issues cannot be resolved as a matter of law at this stage of theryeceedi
The cases cited by Knoed (Knoedler Br. De SoleDkt. No. 212)at 13-15) were decided at
summary judgment, not on the pleadings.

Knoedler's motion to dismighe DeSoles’ mistake claims islenied.
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CONCLUSION

Knoedler’s motion to ’dismiss in De Sole (Dkt. No. 211) is denied, and Hammer
and 8-31’s motions to dismiss in De Sole (Dkt. Nos. 210, 213, 215) are granted in part and
denied in part as set forth above.

Knoedler’s motion to dismiss the breach of warranty claim in Howard (Dkt. No.
268) is granted, and Hammer and 8-31’s motions to dismiss in Howard (Dkt. Nos. 264, 266) are
granted in part and denied in part as set forth above.

The Clerk of the Court is directed to terminate the following motions: De Sole,
12 Civ. 2313 (Dkt. Nos. 210, 211, 213, 215); Howard, 12 Civ. 5263 (Dkt. Nos. 264, 266, 268).

Dated: New York, New York
September 30, 2015 SO ORDERED.

/%)4//{2 Wq
Paul G. Gardephe -
United States District Judge
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