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PAUL A. ENGELMAYER, District Judge:

Plaintiff VFS Financing, Inc. (“VFS”) seeks a turnover order enabling it to reach two
assets of its debtor, defendant Richard Fox (“Fox”): an “SRA/IRA” retirement account
containing approximately $600,000 and a joint marital cash account containing approximately
$7,000. VFS seeks this order in partial satisfaction of a $2.4 million judgment it obtained before
this Court, pursuant to a settlement with Fox and his co-defendants. The parties dispute whether
VFS can reach either account. The two accounts present different legal issues. VFS’s ability to
reach the retirement account primarily turns on whether the Employee Retirement Income
Security Act of 1974 (“ERISA™), 29 U.S.C. §§ 1001 ef seq., preempts state anti-garnishment
laws that shelter such accounts from judgment creditors, whereas VFS’s ability to reach the joint
marital cash account depends on whether Pennsylvania or New York law applies.

The Court’s rulings, fully explained below, are as follows. Based on the parties’ written
agreements, New York law applies to this dispute, including New York Civil Practice Law and
Rules (“CPLR”) § 5205, which shields the SRA/IRA retirement account from garnishment by

creditors (save for contributions made during, or after, the 90-day window that preceded the
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filing of the creditor’s lawsuit). The Court holds that ERISA does not preempt this statute.
Thus,VFS is not entittd to a turnover order with respect to Fox’s retirement accexoept as
to funds addedfterJanuary 12, 2012, which is 90 days beMFes filedthis lawsuit As to the
joint marital account, New York law does not protect that account from crediortherefore
VESis entitled to a turnover order as tathccount.

l. Background

A. The Underlying Lawsuit

The underlying lawsuit in this case involved a loan to finarmeévate jet As alleged in
VFS’s Complaint, in July 200MFS loared $5 million to éfendan€Elias-Savion¥ox LLC
(which has three memberd~ox, Philip Elias, and Ronnie Saviaw)enableit to purchase a
Cessna Model No. 56(5eeDkt. 1 (“Compl.”),§ 9. Theloanwas evidenced by $6 million
note, which wasecured byan Aircraft Security AgreemeltASA”) that granted VFS a security
interest in the Cessraarcraft. I1d. 1 10-11. In connection with the loan, theseindividual
defendants (Fox, Elias, and Savieayh executed an absolute and unconditional guaranty in
favor of VFS. Id. { 12.

In November2007, the parties refinanced the 2001 Idan$4.27 million) pursuant to a

new note.ld.  14. The noteagain gave VF& securityinterest inthe Cessna~ox, Elias, and
Savionagaineachexecuted an absolute and unconditional guaran#fBrs favor. Id. Y 18-
20. Each of “the debt documents”—the note, the ASA, and the individual guaranties—provided
that New York law would goverits interpretation, anthat any dispute relating tthe debt
documents” would be resolved in a New York forulm. Exs. A, B, C, D, E.

Under the ASA, dfendantsvere required to maintaiime Cessna in airworthy condition.

Id. 1 22 In Decembef011, defendants notified VFS that the aircraft was inoperagbld] 24.



VES then notified the defendarttsat they were in breachd. 1 25. Ater defendants failed to
cure the breach, VFS brought suitAyoril 11, 2012 against all four defendantdie-LLC and its
three members-alleging thatheyhad defaulted and breached tiebt documentsVFS sought
to recover oninter alia, the note.ld. { 46. A bench trial was scheduled for July 2013. Dkt. 29.

The day beforérial, VFS settled with altlefendants. Dkt. 34. On July 9, 2013, pursuant
to the settlement agreement, the Cantered a consent judgment. The judgneatitled VFS
to $2,404,606 (plus interest and attorneys’ fees and costs in enforcing its judigomeie
defendantseach of whom wasadejointly and severally liable. Dkt. 35, 36, 37, 38.

B. VES’s Attempt to Collect on the Judgment

VFS has since attempted to collect on the judgmAnbral argument, itepresentethat
it has recovered approximate$200,000 by selling th€essna jet, thene asset held by
defendant EliasavionFox LLC, and has turned now to pursuing assets of the individual
defendants.SeeOral Arg. Tr., 4-5.

On May19, 2014, the Clerk of Court entered a Writ of Execution against Fox’s property.
Dkt. 39-1,at7-8. On May 23, 2014, VHaxeda copy of the writ of execution tderrill
Lynch, Pierce, Fenner & Sthi Inc. (“Merrill Lynch”), the brokerage firm, at which ¥tolds
two accounts—aetirement account containing approximat$g00,000 and a joint marital bank
accountcontaining approximatel$7,000. Seed. at 10; Oral Arg. Tr, 27. The writ directed
Merrill Lynch immediatelyto freeze and turn over any assietseld in Fox’s name.On June 6,
2014, the U.S. Marshals Serviservedhe writon Merrill Lynch. Onor aboutJune 19, 2014,
Merrill Lynch notified VFS thatMerrill Lynch had frozen the twaacounts, andhat itwould

turn over the assets to VFS if VFS obtda court ordeto that effect SeeDkt. 39-1, at 18.



C. VES’s Turnover Motion

OnJune 30, 2014, VFS filed a turnover motion in this Court with respect to Fox’s two
Merrill Lynch accound, and supporting documentation. Dkt. 39. On July 29, 2014, Fox filed a
memorandum of law in oppositioargung that the two accounts are protected from creditors by
state law Dkt. 44. Fox took the position that Pennsylvania law—which would protect both the
retirement account and the joint marital account from crediapplied. Id. On August 6,
2014, VFS filed a reply, arguing that it could re&dx’s retirement account because ERISA
preemps state laws sheltering SRA/IRA retirement accouatslthat it couldreachFox’s CMA
accountbecause New Yorknot Pennsylvanidaw applies, and New York law does not protect
joint marital accounts fromareditos. Dkt. 45. On September 29, 2014, Fox moved to strike
VES’s reply or,in the alternativefor leave to file a sureply. Dkt. 52.0n October 1, 2014, the
Court denied thenotion to strile but permitted Fox to file a sueply, which he did. Dkt. 54.

The Court heard argument on October 3, 200de parties agreed that the releviaats
are undisputedseeOral Arg. Tr., 3, and that VFS’s turnover motion turns purely on questions of
law. Argumentfocusedonthe retirement accountin particular,whethertheretirement account
is governed by ERISA, and, if sahetherERISA preempts state law from shelteriag
SRA/IRA retirement accouritom creditors On October 10, 201%FS submitted a letter
responding to questiora argument. Dkt. 55. ©October 8, 2014, Fox submittedlatter in
reply. Dkt. 59.

D. Nature of the Two Accounts

Fox’s retiremat account is &avings Incentive Match Plan for EmployeeSIMPLE")
Retirement Accoudindividual Retirement Account—for short, &8RA/IRA.” An SRA/IRA is

a type of retirement accounfn SRA/IRA s available only t@mployers with 100 or fewer



employees. SeelRS Pub. 4334, “SIMPLE IRA Plans for Small Businesses” (Rev. 11-2013)
Catalog No. 38508F. The employer sets up the SRA/IRA account and must make a aamtributi
whenaneligible employee contribats 1d. Once the retirement account is created etinployee
hasfull control over the funds in the account. MomneynSRA/IRA account appreciates tax
free; funds in the account are taxed only upon withdravdal.

An employer may create@dé&SRA/IRA progranby, inter alia, using an IRS-approved
default form or a financial institution’s approved prototyf@. create its progranf,ox’s
employeruseda prototypecreated by Merrill Lynch and approved by the Department of the
Treasury, known as thévterrill Lynch Simple Retirement Account ProgrdmDkt. 52 (“Def.
SurReply”), Ex A. Underthat programthe employer sets up the SRA/IRA; an employee is
eligible to participate-i.e., to receive money in his or h(BRA/IRA account—if he orsheis
expected to earn at least $5,000 in compensation froentptoyer and earned at least that
amountfrom thatemployer in any two preceding yeaifsan employee participatethe
employermust make contribution®f 1%-3% of the employee’s compensation for the plan
year) Seeid. As the parties agre¢he Merrill Lynch program is governedy ERISA: TheU.S.
Department of Labor (DOL)dts “Savings Incentive Match Plans for Employees of Small
Employers (SIMPLES)” among the retirement plans that ERISA gov&eaJ.S. Dep't of
Labor, Employee Benefits Securityministration,Frequently Asked Questions About
Retirement Plans and ERIS#vailable at
http://www.dol.gov/ebsa/fags/faq_compliance_pension.html (last visited Decénid@l4).

Fox’s second accourat Merrill Lynchis a cash managemeatcount(“CMA”) held
jointly with his wife, Celine. lican be used for savings angestmenpurposes.lt is not a

retirement accountA CMA account hathe benefits of a traditional checking accoumthat



interest is earned on its conteritee accountholder can make deposits into and write checks
upon the account.
Il. Discussion

VES argueghat it is entitledo a turnover order with respect to both of FRokerrill
Lynch accounts.Fox opposes this motion on various grounds: that (1) WBised ts right to
pursue this remedy2) VFSfailed to comply with thé&New York Civil Practice Law and Rules
(“CPLR”); and (3) VFS’s turnover application is precluded by dtate

The Court first addresses, and rejects, Fox’s waiver and CPLR arguments; tihessres
the paties’ dispute as to whether New York or Pennsylvania law applies to this digpigsua
that bears on VES’s turnover applications as to both accounts; and then resolvesivIe8és t
claims on the merits.

A. Fox’s Claims of Waiver and of Non€Compliancewith the CPLR

Fox argueghatVFS waivel its right to pursue its turnover claims by failing, in its initial
turnover motionto citesupporting ase law Def. SurReply, 1. That is wrong. To be sure,
VFS’s motion was unhelpfuflcursory the Court wouldhave benefited frormorethorough
briefing given the complexity of the issues, including on the issue of ERISA ptieam Butthe
relief Fox seeks, preclusion MFS from seekingurnover, is disproportionate to VFS’s lapse.

VFS’s papers wersufficient to put Fox on notice of its turnover claim. AAES
supplied Fox and the Court wil the factual materials needed to resatselaim: theparties’
settlemenagreemen(Dkt. 38), the Clerk of Court’s Writ of ExecutioDkt. 39-1,at7), the U.S.
Marshals’ levy on the MertiLynch bank accounts (Dkt. 39-4t16), and Merrill Lynch’s
statementhat it wouldturn over Fox’s assets in response to a court order (Dkt. 39L8).

These documents gave Fol noticeof VFS’s claim—indeed, Fox and his attorney heldar



notice as of June 30, 2014, the date VFS filed its turnover mofiad notice to the opposing
party isthe crux of the waiver doctrine&See e.g, In re McMahon 236 B.R. 295, 314 (S.D.N.Y.
1999) (“Waiver is based on the principhatif one party, by his conduct, leads another to
believe that the strict legal right arising under the contract will not be insistedinf@nding
that the other should act on that belief, and he does so act on it, then the first party will not
afterwards be allowed to insist on the strict legal rights when it would be inequitalbienfdo

do so.”)(citationandalterationomitted.

In any event, there is no harm to Fox: The CgathtedFox leave to file a sureply, see
Dkt. 54,giving Fox the opportunity to respond, at length, tdesdbalargumentsand case
citations in VFS's reply briefCf. Curry v. City of Syracus&16 F.3d 324, 331 (2d Cir. 2003).
And, when VFS submitted a short letter followirggal argument, the Counvited Fox to submit
a reply statingthathis reply would be the finalord on these issuedkt. 56. For these
reasons, the Court rejects Fox’s waiver argument.

Fox next argueshat the Court lacks jurisdictidmecause VFS failed wmomply withNew
York CPLR § 5222 inthe mannem which it initiated a turnover proceeding. For two reasons,
this argument, todails.

First,the Courthasindependenjurisdiction to enforce its order thebx pay VFSnore
than $2.4 million. As a general rule, once a federal court has entered judgment, it has ancillary
jurisdiction over subsequent proceedings necessary to ‘vindicate its authorigffeantdate its
decrees.” This includes proceedings to enforce the judgment. Without anatliadyction to
enforce judgments, ‘the judicial power would be incomplete and entirely inadequage to t
purposes for which it was conferred by the Constituti@xs’a result of its entry of judgment for

the plaintiff, the districtourtpossessed ancillajyrisdictionto enforcethe judgmentthrough



supplementary proceedingsDulce v. Dulce233 F.3d 143, 146 (2d Cir. 2000) (quoting
Peacock v. Thoma§16 U.S. 349, 354, 356 (19963¢ealso13 Charles Alan Wright, Arthur R.
Miller & Edward H. Cooperfed Prac. & Proc. 8 3523, at 89 (2d ed. 198@ncillary
jurisdiction “include[s] those acts that the federal court must take in orderrlyrapearry out
its judgment ora matter as to which it has jurisdiction’And althoughstate law often “supplies
procedures for the enforcement of a federal court judgmemypliance is procedural rather
than jurisdictional.Dulce 233 F.3d at 146. Second, as VFS shdwghe tine of argument, it
had fully compied with the CPLR.SeeDkt. 45 Ex A. Fox’stwo threshold argumeneggainst
entertaining VES’s turnover clainase, thereforeyinconvincing.

B. Choice of Law

The Court addresses next which state’s law applies to this controversy: Reniasyl
(as Fox argues) or New York’s (as VFS argues). The choice of law niatzgs¢éhetwo
states’ laws differ as to both accounts ¥MBE seeks to reachAs to the retirement account,
both New York and Pennsylvariiave antigarniqiment statutes tharotectvarious types of
property from creditors trying to satisfy a judgment, including certainiolpindbooks, ang-
crucially—IRA accouns (like SRA/IRA accountsgreated under Internal Revenue ColdRO)
§ 408. Seel\.Y. CPLR 85205; 42 Pa. Cons. Stat. 8§ 81But New YorKs excludes
contributions to such accourithade after the date that is ninety days before the interposition of

the claim orwhich such judgment was entered,Y. CPLR §5205(c)(5)! whereas

! New York CPLR § 520%c) provides:

(c) Trust exemption. 1. Except as provided in paragraphs four and five of this subdivision, all
property while held in trust for a judgment debtor, where the trust has beenl drgatde the

fund so held in trust has proceeded from, a person other than the judgment debtor, is exempt
from application to the satisfaction of a money judgment.
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Pennsylvania shelterdRA accouns in theirentirety As to the CMA account, under
Pennsylvanidaw, a creditor of only one spouse cannot reach an account held by both spouses as
tenants by the entiretgee, e.g.Patwardhan v. Braban¥39 A.2d 784, 785 (Pa. Super. 1982)
(“It is well settled that entireties property is unavailable to satisfy the claims otthieoc of
one of the tenanty, whereas New York does nicognize tenancies by the entirety as to
personal property, naloes ittypically protect a debtor’s personal property (includingiat
bank account) from a creditor deference to the interests of the +u@btor spouseSeepp. 30—
31,infra.

The Court holds thdtlew York law applis, becausthe partiechoseNew York
substantivéaw to apply to this controversy, and tlsaection wasalid under New York choice
of law principles. The documents executed by the pariitesonnection with the aircraft loaadl

provide thatNew York lawis to govern their disputesThe loanagreement, the aircraft settyr

2. For purposes of this subdivision, all trusts, custodial accounts, annuities, insurance
contracts, monies, assets or interests established as part of, and all pdsonergither any

trust or pan, which is qualified as an individual retirement account under section four
hundred eight or section four hundred eight A of the United States Internal Revenue Code of
1986,1 as amended, a Keogh (HR-10), retirement or other plan esdldish corporation,

which is qualified under section 401 of the United States Internal Revenue Code a1 986
amended, or created as a result of rollovers from such plans pursuant to section$302 (a)
403 (a) (4) 408 (d) (3) or 408A of the Internal Revenue Code of 1986, as amended, or a plan
that satisfies the requirementssefction 457 of the Internal Revenue Code of 1886

amended, shall be considered a trust which has been created by or which has prameeded fr
a person other than the judgment debtor, even though sugrhgud debtor is (i) in the case

of an individual retirement account plan, an individual who is the settlor of and depositor to
such account plan, or (ii) a s@fployed individual, or (iii) a partner of the entity

sponsoring the Keogh (HR-10) plan, or (iv) a shareholder of the corporation sponsoring the
retirement or other plan or (v) a participant isegtion 457 plan.

5. Additions to an asset described in paragraph two of this subdivision shall not be exempt
from application to the satisfaction of a money judgment if (i) made after the daie tha
ninety days before the interposition of the claim on which such judgment was entdrigd, or
deemed to be fraudulent conveyances under article ten of the debtor and creditor law.

N.Y. CPLR §5205(c).
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agreement, and the individud¢fendantsguarantiegach contaimn exclusive forunselection
clausechoosing New York courts as the forum in which any disputes would be resolved, and a
choiceof-law clause selecting New York law. Eaglarany provides, for example, #t“[t]his
Guaranty shall bgoverned byand construed in accordance with, the laws of the State of New
York.” Compl.,Ex. E (emphasis addedyee alsad., Ex. A (note) (“This note shall be construed
in accordance with and governleg the laws of the state of New York. Maker irrevocably
submits to the exclusive jurisdiction of the state and federal courts locatedstatdhef New

York to . . .settle any disputes, which maysariout of or in connection herewith anih the

debt documents . .”); id., Ex. B(Aircraft Security Agreement) (“This agreement and the rights
and obligations of the parties hereunder shall in all respects be governed by angdonst
accordance with, the internal laws of the state of New York, . . . regardlesdafdtien of the
aircraft. Debtor irrevocably submits to the exclusive jurisdiction of the state and lfedarts
located in the state of New York to . . . settle any disputes). . .

This controversy arises under theaganties anthe rote: In itssecond cause of action,
for “[b]reach oflgJuaranties,” \FS sought a judgment in the amounts of “all amounts due under
the[n]ote,” then more than $2 millionld. at8. And inthe partiessettlementthey agreed that
judgment would be entered for VFS amter alia, the second cause of actioBee, e.gDkt 38.

The text of both theugranties and theote reflected @hoice ofNew York substantivdaw, not
merely a decision to use New York choicelai rules See, e.glRB-Brasil Resseguros, S.A. v.
Inepar Investments, S,A20 N.Y.3d 310, 313 (20129ert. denied sub nom. Inepar S.A. Industria
e Construcoes v. IRB-Brasil Resseguros,3.23 S. Ct. 2396 (2013) (holding that New York

substantive law applied where the parties’ “Gumee provided that it would be ‘governed by,

10



and . . . be construed in accordance with, the laws of the State of New Y@&cOyd Philips
Credit Corp. v. Regent Health Grp., In853 F. Supp. 482, 491 (S.D.N.Y. 1997).

The Court has independently &red whether the choice of New York substantive law
was permissible, given thaither than the fact that their agreements provide for a New York
forum, the parties and ¢hunderlying controversgppear to have littlef any, nexus to New
York State.“New York choiceef-law rules . . . ‘require[] the court to honor the parties’ choice
[of law provision] insofar as matters of substance are concerned, so long asdntalgmolicies
of New York law are not thereby violated.Bank ofN.Y.v. Yugoimport745 F.3d 599, 609 (2d
Cir. 2014) (quotingMoodling v. Garrett Corp813 F.2d 543, 551 (2d Cir. 1987)). Under those
policies, a casmay haveso little connection to New York that it would be improper to apply
New York law Seelnt’l Minerals & Res, S.Av. Pappas96 F.3d 586, 593 (2d Cir. 1996)
(“[A]bsent fraud or violation of public policy, contractual selection of governing lagenerally
determinative so long as the State selected has sufficient contacts with thetimats(citation
omitted) However New York General Obligations Law § 5-1401&kpresslypermits parties
with no relationship to New York to contractually choose New York law where their ttamsa
involves at least $250,00\s the New YorkCourt of Appeals has explaingtie goal of the
New York Statdegislature in enacting this law “was promote and preserve New Yalstatus
as a commercial center and to maintain predictability for the partiesdrdinglywhere the
statute’s requirements are met, courts aepfdy New York substantive law rather than
undertake a “interest analysisassessqg the relative interests of competing stategepar
Investments, S.A20 N.Y.3d at 314-1¢'[T] he partiesdecision to apply New York law to their
contract results in the appditton of New Yok substantive law, not New York'conflicts

principles.”). Because thisurnover action, in which VFS seeks more than $600,000 in order to

11



vindicate a judgment of more than $2.4 millictearly meets the statute’s monetary
requirementthe parties’ choice dilew York substantivéaw must be respected

C. Analysis as to Fox’'s SRA/IRA Account

As reviewed above, N.Y. CPLR § 5205 protects an SRAAMRKementaccount against
garnishment ¥ creditors, save famoneycontribuedto that account during, or after, the 90-day
window preceding the creditor’'s lawsuit. Whether that law applies here turns on tstioqsie
First, does ERISA govern individual SRA/IRA accounts, such that an analysipassible
federal preemption must be undertaken? Second, if so, does ERISA preempt Nesramerk’
garnishmentaw from shielding that account from creditors?

1. DoesERISA govern individual SRA/IRA accounts?

ERISA governgheplansunder which SRA/IRA retirement accounts such as Fox’s are
createcd Fox conedeshis. SeeDef. SurReply, 2. Fox, however, argues that individual
SRA/IRA accountssuch as hiatMerrill Lynch fall outside thestatute’sscope, such thahere is
no basis to undertake analysisof whether ERISA preempts state laws applicabléem
That claim may be quickly rejected.

ERISA is structured as follows. “Title | of ERISA, 29 U.S.C. 88 1804eg. contains
various substantive and procedural requirements with which covered plans must conesly.
include standards for vesting, funding and fiduciary responsibility Title 1l of ERISA is
codified in the Internal Revenue Code, 26 U.S.C. 88e4@kq. and contains requirements
pertaining to the qualification of pension plans for favorable tax treatment.IITi28 U.S.C.

88 1201et seq.contains ERISAs administrative and enforcement provisions. Title IV, 29

U.S.C. 88 130%t seq.establishes the Pensi8enefit Guaranty CorporationRBGC), which

12



guarantees the payment of benefits by plans which terminate wifficient assets to pay those
benefits Rose v. Long Island R.R. Pension RI&28 F.2d 910, 913 (2d Cir. 1987).
ERISA clearly applies to SRA/IRA plansubjectto limited exceptions, ERISA applies

to “any employee benefit plan,” 29 U.S.C. § 1088jchthe statutelefines as “any plan, fund,

or program . . established or maintained by an employer or by an employee organization . .

the extent that by its express terms or as a result of surrounding circoesssach plan, fund, or
program . . . pvides retirement income to employee&d’ § 10022)(A). This definition
encompassebe SRA/IRAretirementplan established by Fox@mployer? The parties agree on
as much.SeeDef. SurReply, 2; Dkt. 55 (“PIl. SuppLetter’), at2. And as noted, the U.S.
Department of Labor POL") lists SRA/IRA plans among the retirement plans that ERISA
governs.SeeU.S. Dep't of LaborFrequently Asked Questions About Retirement Plans and
ERISA

As for Fox’s claim thaERISA governs only thplan, not theaccountthat the plan
createdor the benefit of particular retiredSRISA’s text, which governs analysis of its reach,
see, e.g.Hughes Aircraft Co. v. Jacobsgb25 U.S. 432, 438 (1999futesthat claim. In
severablaces ERISA sets out rules governifiggmple retiremenaccounts’ Most notably,

ERISA set out indetail what the “trustee of any simple retirement accomist] provide to

2 That IRAs are exclded from portions of Title I-specifically, the participation and vesting
provisions ofPart 2of Title I, 29 U.S.C. 88 1051-1061—does not change this résdause
such plans, including SRA/IRA plans, are otherwise suljetitle I. See, e.gIn re Taft 171
B.R. 497, 500-01 (Bankr. E.D.N.Y. 1994) (“SEP’s [i.e., Simplified Employee Pension
Individual Retirement Arrangements] are IRA’s fundecebyployers . . . the TCC SEP is
covered by ERISA, since it qualifies as an employee peiaefit plan or pension plé.
(internal quotation mark and citation omitteatf’d in part, rev’'d in part on other groungd484
B.R. 189 (E.D.N.Y. 1995).
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the employer maintaining the arrangement each ye&.U.S.C. § 1021(1) see alsad. § 1104
(addressing whenan participant assumes control of ass&t¥hese provisions cannot be
squared with the notion thBRISA coveragesnds at the poirgnaccount is created pursuant to
aSRA/IRA plan

Furthermore, DOL regulations confirm that SRA/IRécouns are within RISA’s
scope. DOL has ruled thegrtaintypes of “individual retirement accourjt{all outside

ERISA’s sope;the excluded IRAs, however, are limited to sélfirded IRAs|.e., the accounts

3 This subsection provides:
(h) Simple retirement accounts
(1) No employer report€xcept as provided in this subsection, no report shall be
required under this section by an employer maintaining a qualified satrgtion
arrangement under section 408(p) of title 26.
(2) Summary description: The trustee of any simple retirement acesiatlished
pursuant to a qualified salary reduction arrangement under section 408(p)24§ &tiall
provide to the employer maintaining the arrangement each year a descpitiainmiaog
the following information:
(A) The name and address of the employer and the trustees.
(B) The requirements for eligibility for participation.
(C) The benefits provided with respect to the arrangement.
(D) The time and method of making elections with respect to the arrangement.
(E) The procedures for, and effects of, withdrawals (including rollovers) from the
arrangement
(3) Employee notification: The employer shall notify each employee immediatelsebef
the period for which an election described in section 408(p)(5)(CitlefZb may be
made of the employee’s opportunity to make such electarch notice shall include a
copy of the description described in paragraph (2).

4 This subsection provides:

(2) In the case of a simple retirement account established pursuant to a qualkiigd s
reduction arrangement undsectiond08p) of Title 26, a participant or beneficiary shall, for
purposes of paragraph (1), be treated as exercising control over the assetscouhieugpon
the earliest of

(A) an affirmative electin among investment options with respect to the initial

investment of any contribution,

(B) a rollover to any other simple retirement accouribdividual retirement plan, or

(C) one year after the simple iretment account is established.
No reports, other than those required under section 1021(g) of this title, shall be required
with respect to a simple retirement account established pursuant to suchiedselary
reduction arrangement.
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notfunded by an employer or employee associat®ee29 C.F.R. § 2510.3-2dentifying

“specific plans, funds and programs which do not constitute employee pension benefitgslans”
purposes of title | of ERISAId. § 2510.3-2d)(i) (excludinglRAs onlywhere among other

things, “[n]o contributions [to the IRAdre made by thengployer or employee association”

The Merrill Lynch SRA/IRAaccounffalls outside the exclusion for self-fundiiAs, as

employer contributions amandatoryunder the planSeeDef. Sur-Reply, Ex. Aat5 (‘the
Employershall maké a matching contribution to the SRA/IRA for each plan year of up to 3% of
the participant’s compensation, though the Employer can contribute smaller anmocertain
years so long as it contributes certain specified amounts).

Fox has cited no caseand the Court is aware of none—to hold that that ERISA applies
to SRA/IRA plans but not the accounts created pursuant to them. On the contrary, eeurts ha
repeatedly helthat ERISA governs sucBRA/ARAS, without everdistinguishingoetween
SRA/IRA plars and acounts. See, e.gMcKinnon v. Doyle & Linda, In¢c09 Civ. 0178 (CVE)
(TLW), 2009 WL 1619951at*1 (N.D. Okla. June 9, 2009) (“Plaintiff was covered by an
ERISA-governed pension plan, known as a Simple IRAAMonso v. Tri-Star Search LL©O7
Civ. 1208 €T), 2009 WL 1227769, at *3 (D. Or. May 4, 2009) (“[Defendant] sponsored an
ERISA-governed savings incentive match plan for small employers (SIMPLEPIBA”);
Altshuler v. Animal Hospitals, Ltd901 F. Supp. 2d 269, 278-79 (D. Mass. 2012) (“[Pl&ntif
does not dispute that [defendant]’'s Simple IRA is an employee benefit plan un@&.gR
Simons v. Midwest Tel. Sales & Serv.,,1462 F. Supp. 2d 1004, 1006 (D. Minn. 2006) (holding
for employee, who participated @mployer's SIMPLE IRA plamnd lfad sued employer under
ERISA’s antiretaliation provisiop And for good reason: The plan and the accounts created

under it are integrally interwoven. Inasmuch as the plan under ERISAaddrstss such matters
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as theaccounts’ funding, the duties a€ount fiduciares, and the account@antitiement to
contributions, it would be anomalous to treat an SRA/IRA account as outside the scayeralf f
law, such that state law could operate freely upon the account with no concerfedbmalt
preemption.Cf. Raymond B. Yates, M.D., P.C. Profit Sharing Plan v. Hensbh U.S. 1, 16
(2004)(“Treating working ownes as participarg [in an ERISAgoverred plar also avoids the
anomaly that the same plan will be controlled by discrete regimes: féal@rgbvernace for
the nonowner employees; state-law governance for the working owher.”).

In arguing that the SRA/IRA account is outsiHRISA’s scope Fox relies onan IRS
guidancememorandunthat states: “A SIMPLE IRA Plan is an individual retirement account

descibed in § 408(p)” of the Internal Revenue Code (IRC), while “[a] SIMPLE IRAuis a

S Thecase law does drawdistinctionin the area of IRAsbut not the one Fox suggestsholds
that anemployerestablished account funded by emplogiead employer contributions, like an
SRA/IRA or a Simplified Employee Pension Individual Retirement Arrangens&® (RA), is
within ERISA’s scope, whereas a trédnal (or Roth)IRA, funded only bytheindividual, is
outside of it. CompareMcKinnon 2009 WL 1619951, at *1Alfonsq 2009 WL 1227769, at *3;
Simons462 F. Supp. 2d at 1006ampkins v. Golder28 F. App’x 409, 413 (6th Cir. 2002)
(holding ERISA apptable to SEP IRA)and Garratt v. Walkerl64 F.3d 1249, 1251 (10th Cir.
1998)(en banc)“[A] SEP is a pension plan within the meaning of ERISAWjth Ducana
Windows & Doors, Ltd. v. Sunrise Windows, Ltd., L0€ Civ. 1288%3VAR), 2013 WL
3287156 at*3 (E.D. Mich. June 28, 2013) (holding account exempt from garnishment pursuant
to state law, rather than subject to levy pursuant to ERISA, beitduses a traditional IRA
rather than a SEP IRA”Burns v. Delaware Charter Guar. & Trust C805 F. Supp. 2d 12, 20
(S.D.N.Y. June 8, 2011) (noting that traditional IRAs “are explicitly carved out cfciyge of
ERISA”); Charles Schwab & Co. v. Debickefs93 F.3d 916, 919 (9th Cir. 2010) (holding that
ERISA did not apply to employesstablished IRA as to which “there was no employer
oversight, no ongoing employer commitment, nor any potential for employer glefséi)re
lacong 120 B.R. 691, 694 (Bankr. E.D.N.Y. 1990) (statibgforecreation of the SRA/IRA in
1996, that IRAs “are not qualified pensiplans which are governed by Title | of ERISA
because they are createddsyemployee, not an employerseealsolRS, IRA-Based Plans
(explaining differences between IRASRA/IRAS, andSERIRAS), available at
http://www.irs.gov/Retiremerlans/IRABaseal-Plans (last visite®@ecembed, 2014.

Notably, when ERISA was passed in 1974, the SRA/IRA did not exidiRA was solely
employeefunded. Congress created the SRA/IRA in 1986eSmall Business Job Protection
Act of 1996, Pub. L. No. 104-188, § 421, 110 Stat. 1792.
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individual retirement account described in 8§ 408(a)” of the IRC. IRS Notice Si8aple IRA
Plan GuidanceQuestions and Answers, A-1 and ARut this document—n additian to having
no legal force—does not support his thesis that ERISA applies only patihenotthe account

In sum, thestatute’stext, structureand purpose, antk interpretation by the courts, all
confirm thatFox’s SRA/IRA account, and not merely the plan under which it came into being, is
governed by ERISA. The Court must, therefore, examine whether ERISA pré¢nipGPLR
§ 5205 from operating here.

2. DoesERISA preempt N.Y. CPLR 8§ 5205from sheltering Fox’s
SRA/IRA account from creditors?

ERISA does noitself protect the SRA/IRA account from creditors. The statute does
contain an “anti-alienation” provision that protects fundsthrer types of retirememiccounts
from creditors.See29 U.S.C. § 1056(d)(1) (“Each pension plan shall provide that benefits under
the plan may not be assigned or alienated€§ alsdJnited States v. Weis345 F.3d 49, 56 (2d
Cir. 2003). But the antialienation provision is part ¢tart 2 of Ttle | of ERISA andERISA
excludes IRAs fronall of Part 2 (which comses 1L subsections)See29 U.S.C. § 1051(6)
(Part2 does not apply to “an individual retirement account or annuity described in section 408
of” the Internal Revenue Code).

At the same timghere isno ERISA provisionthataffirmatively makesan SRAIRA
retirement account reachable by creditoksd the nature of thexclusion ofSRA/IRAS from
§ 1056(d)(1) is such that it cannot fairly $sd to embody an affirmativeegressional
judgment thasuchaccountought tobe accessible to creditors. &hbxclusion of IRAs is not
specific to that subsectio8 (056(d)(1)). Instea@n eaiiler subsection of the statute (29 U.S.C.
§ 1051(6)) globally excludes IRAs froatl provisions inPart 2 of which § 1056(d)(1) is but

one.
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Because ERISAtself doesnot conclusively addresshether an SRA/IRA accourd
exempt from the accountholder’s creditohgissue becomes one of preemption: Does ERISA
preemptNew York’s anttgarnishment lawiN.Y. CPLR § 5205 ,from shielding such an account?
The doctrine ofdderal preemptiois grounded in the Supremacy Clause, U.S. Const. art. VI, cl.
2. Itholds that a state law that conflicts with a valid federal law is “without effédafyland v.
Louisiang 451 U.S. 725, 746 (1981). Preemption may be express, implied, orSesh.
Williamson v. Mazda Motor of Am., Ind31 S. Ct. 1131, 1135-36 (2011)xpEess preentmn
occurs wherCongress explicitly preemgpstate law on a particular subjedhere ardwo broad
types of implied preemptiorfField” preemption aseswhen the federal regulatory scheme “is
SO pervasive as to make reasonable the inference that Congress left no roomtédeshe S
supplement it.”Gade v. Nat'| Solid Wastes Mgmt. As$B05 U.S. 88, 98 (2002gitations
omitted) Conflict preemptionby contrastarises where (1) “compliance with both federal and
state regulations is a physical impossibility” or (2) the state law “stands@sstacle to the
accomplishment and execution of the full purposes and objectives of Condtegsitations
omitted). Finally, “[i]n all pre-emption cases, and particularly in those in which Congress has
‘legislated . . in a field which the States have traditadly occupied,’ . . we ‘start with the
assumption that the historic polipewers of the Gtes were not to be superseded by the Federal
Act unless that was the clear amdnifest purpose of Congre§sWyeth v. Levings55 U.S.

555, 565 (2009) (quotiniledtronic, Inc. v. Lohr518 U.S. 470, 485 (1996)).

ERISA’s preemption clause, 29 U.S.C. § 1144&tateshat ERISA*shall supersede any
and all State laws insofar as they may now or hereafter relate to any emmogéedan.” In
its early decisions construing this provision, the Supreme Court emphasized thenwepof s

the phrase “relate to,” terming it “deliberately expansivlot Life Ins. Co. v. Dedeaud81
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U.S. 41, 46 (1987), “broadly wordedyrigersoll-Rand Co. v. McClendp#a98 U.S. 133, 138
(1990), and “conspicuous for its breadtRMC Corp. v. Holliday498 U.S. 52, 58 (19903ee
also Shaw v. Delta Air Lines, Inel63 U.S. 85, 96 (1983) (noting that “the breadth of [ERISA’S]
pre-emptive reach is apparent from that section’s languadgd¥ed on this readynthe Court,
in ERISA’s early yeardield ERISA broadly preemptvof state law. See, e.glngersoll-Rand
498 U.S. at 140 (holding that ERISA preempted a Texas cause of actiomé#fd}e] specific
reference to, and indeed [wa]s premised on, the existence of a pensignhbidirday, 498 U.S.
at 65(holding thatERISA preempted a Pennsylvania law that precluded employee welfare
benefit plans from exercisingilgrogation rights on a claimant’s tort recoveRjjot Life, 481
U.S. at 43, 54 (holding #t ERISA preempted Mississippgdmmon law tort and contract
actions asserting improper processing of a claim for benefits under an insuregesripgoefit
plan” because ERISA already contaifedcomprehensive civil enforcement sch&m8&haw
463 U.S. at 97 (holding that ERISA preempted New York’s Human Rights LadWwigability
Benefits Law, which—-unlike ERISA—required payment of benefits to employees disabled by
pregnancy)Alessi v. Raybestos-Manhattan, Ind51 U.S. 504, 524-25 (1981) (holding that
ERISA preempted a New Jersey workemsmpensation law thatntrude[d]indirectly’ on the
ERISA regime by éliminat[ing] one method for calculating pension benefitstegratior—that
is permitted by federal lawy:®

In 1995, however, the Court adoptedaarower reading dERISA’s preemption clause,

so ago re-focus the ERISA preemption inquiry on whetkiez state law at issue in fact

® Notwithstanding th&upremeCourt’s emphasis at that time on the preemption clause’s breadth,
the Court declined tbhnd preempion where a case did not involve an ERISA-governed plan in
thefirst place. See Fort Halifax Packing Co. v. Coyd82 U.S. 1, 8 (1987). Irort Halifax,

the Court distinguished between a “plan” and “bengfit®ting thatERISA’s preemption clause
reache®nly state laws that relate to employee benefit pléshs Here,the partiesagreethat this

case involves (at least) an ERIgAverned plan.
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presentea functional conflict tahe ERISA regime In a unanimous decision, the Court
recognized thabecause at some levalerything is arguablyrélated t6 everything elsg
construing ERISA’s preemption clauae literally writterwould “read Congress’'words of
limitation as mere sham, and . . . read the presumption against pre-emption outwf the la
whenever Congress speaks to the matter with generahityt”” State Conference Blue Cross
& Blue Shield Plans v. Travelers In§14 U.S. 645, 656 (1998)Travelers). Accordingly the
Courtreasmed, fw] e simply must go beyond the unhelpful text and the frustrating difficulty of
defining [the preemption clause’s] key term, and look instead to the objectives of tha ERI
statute as a guide to the scope of the state law that Congress understood woad ddrvi
Consistent with theapproachannounced iffravelers the Court since 1995 has applied
ERISA’s preemption clause tostainstate regulationghat might not have survivets earlier,
and more expansive, approach to ERISA preemptiee, e.gDe Buono v. NYSA-A Med. &
Clinical Servs. Fund520 U.S. 806, 809, 815 (1997) (ERISA does not preempt a New York law
that incidentally impose[d] some burdens on the administration of ERISA plans” by imposing
“a gross receipts tax on the income of medical centers operated by ERISA ;f@alsDiv. of
Labor Standards Enforcement v. Dillingham Constr., N.A., B9 U.S. 316, 332 (1997)
(ERISA does not preempt California’s prevailing wage laws and appeshicstandards, even
though the apprenticeship programdirectly affects ERISA plans Byprovid[ing] some measure
of economidncentive to comport with the S&s$ requrements); Travelers 514 U.S. at 649,
668 ERISA doexot preempt state provisions—which imposed “surcharges on bills of patients
whose commercial insurance coverage is purchased by employeedagalfilans governed by
ERISA"—even thoughheseprovisions lad an indirect economic effect on choices made by

ERISA plans). Tie Second Circuitof its parthas emphasized the need to examine concretely
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how the state law in question relates to ERISA’s objecti#es. e.g, Stevenson v. Bank of N.Y.
Co, 609 F.3d 56, 59 (2d Cir. 2010) (“The ‘relate to’ language, however agmmnsive as a
textual matter as to afford no meaningful limitation on the scope of ERISA preaempt
Therefore, we look to the structure and objectives of the statute as a meanswhaejehe
scope of preemption.Hattem v. Schwarzeneggdd9 F.3d 423, 428 (2d Cir. 2006)
(“Although a plain reading of this statute lends itself to an extremely broagrattgion, the
Supreme Court has greatly narrowed the scope of this section.”).

In evaluating claims of preemption by ERIS#ourts now “begin with the assumption
that ‘Congress does not intend to supplant state law,” a presumption that is partsttdag for
‘state action in fields of traditional state regulationGerosa v. Seasta & Co, 329 F.3d 317,

323 (2d Cir. 2003) (quotingravelers 514 U.S. at 654-55). To find preemnopt of state lawa
“clear and manifest purpose’ by Congress is requirégdberty Mut. Ins. Co. v. Donegai46
F.3d 497, 506 (2d Cir. 2014) (quotiiigavelers 514 U.S. at 655)Theseprinciplesinform both
prongs ofthe test oERISA preemption.Specifically, astate law “relates to an employee benefit
plan, within the meaning of 29 U.S.C. § 1144(a), if it has a ‘connection witréference to’
such a plan.”"Hattem 449 F.3dat 428 (quotinglravelers 514 U.S. at 656). In deciding whether
N.Y. CPLRS& 5205“relates to” ERISAso as to be preempted, the Court considers these prongs
in turn.

a. Is there a “connection with” an employee benefit plan?

In evaluating whether a state ldas an impermissible “connection withih employee
benefit plan courts “look to the objectives of the ERISA statute as a guidattem 449 F.3d at
429. The Supreme Court has identified two overarchoads of the statutél) “to protect . . .

the interests of participants in employee berngéins and their beneficiaries,” 29 U.S.C.
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§ 1001(D); see alsBoggs v. BoggH20 U.S. 833, 845 (1997%haw 463 U.Sat 90(“ERISA is

a comprehensive statute designed to prerttu interests of employees and their beneficiaries in
employee benefit platiy; and(2) “to ensure that plans and plan sponsors would be subject to a
uniform body of benefits law,Travelers 514 U.S. at 656 (quotiriggersoll-Rangd 498 U.S. at

142), see also, e.g.Boggs 520 U.S. at 836.

Under this approach, “state laws that would tend to control or supersede central ERISA
functions—such as state laws affecting the determination of eligibility for benefits, ra@sofl
benefits, or means of securing ampbbenefits—have typically been found to be preempted.”
Gerosa 329 F.3d at 324. Fexample ERISAhas been held goreempt a statstatute that
“directly conflict[ed] with ERISA’s requirements that plans be adminesteand benefits be
paid, in accordance with plan documentS&eEgelhoff v. Egelhoff532 U.S. 141, 150 (2001)
see also Bogg$20 U.S. at 844 (“In the face of this direct clash between state law and the
provisions and objectives of ERISA, the state law cannot stanth§decisive question is
therefore whether the state law at issue affects “core ERISA entities: benefigartespants,
administrators, employers, trustees and other fiduciaries, and the plah ®&slosa 329 F.3d
at 324. “Courts are reluctant to find that Congress intended to preempt state talesnibia
affect the relationships among these groupd.”

New Yorks antrgarnishmentaw does not implicatany of these concerns. A law that
protects a retiree’s SRA/IRA account from creditdogs notnterfere withthedutiesof ERISA
plan administrators It doesnot createdisunity withinfederal lawas to retirement benefitsAnd
it does not affecthe relationship between plan administrators and beneficiaCies:ort Halifax
Packing Co. v. Coyné82 U.S. 1, 15 (1987) (“[T]he Maine statute not only fails to implicate the

concerns of ERISA’s pre-emption provision, it fails to implicate the regulatamgerns of
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ERISA itself.”). The impact of the New York lamsteadfalls on a nonERISA entity, a thire
party creditor It preventsthat creditofrom garnishing and drawing dowthe beneficiary’s
retirement accountlf anything, he New York statutetherebyfurthersERISA’s broad goal of
ensuring thesecurity ofretirementncome offutureretirees by gving retirement accounts
degree oprotection above and beyond that provided in ERISAe Boggsh20 U.S. at 845.

The nature of thenodern ERISA preemption inquiry thappears decisive in this case.
Under the Supreme Court’s pre-1995 approach to ERISA preemgssemtiallya capacious
version of field preemptio\.Y. CPLR 8 5205might wellhave been preempted, because the
statute literally‘relates t6 an ERISA plan, insofar as Fox’s account was created pursuant to
such a plan. But under the modern, functionaldeERISA preemption, which askshether a
state law conflidwith ERISA’s program orobjectives, it idhard to findany such conflict.
Simply put, there is no ERISA goal, relationship, or provision with which CPLR S8 5205
canbe said to coiitt. As noted, Congre&sglobalexemption of IRAdrom all of Part 2of
Title 1 of ERISA did not odify afederal policyto the effect thatreditors shouldutomatically
be freeto reach such account€f. Mackeyv. Lanier Collection Ageay & Serv, Inc., 486 U.S.
825, 836 (1988) (“Where Congress intended in ERISA to preclude a particular method of state
law enforcement of judgments, or extend anti-alienation protection to a partypdaftERISA
plan, it did so expressly in the statlite

The Supreme Court’'s 2001 decisiorEgelhoffprovides a usefullustration of astate
law that ispreemptedy ERISA—and a revealing contrast to the law at issue. hier&gelhoff
the Court heldhata state lawvas preemptedn account ofan impermissible connection with
ERISA plans,” because it bound “ERISA plan administrators to a particular afaoigkes for

determining beneficiary stattisinder which they “must pay benefits to the beneficiaries chosen
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by state law, rather than to those identified in the plan docurhes®2. U.S.at147. The state
statutethus“implicate[d] an area of core ERISA concerrld. The statute thus was a far cry
from “generally applicable laws regulating ‘areas where ERISA has nothing,teve&ch we
have upheld notwithstanding their incidental effect on ERISA plalis.at 147-48 (quoting
Dillingham, 519 U.Sat 330).

In contrastN.Y. CPLR§ 5205is botha*“generally applicabldaw and one that, rather
than bearing on plan administration, operatesn area—debtor/creditor relations—where
ERISA has nothing to say.ld. at 148 It is akin to the state lawscluding lawshat taxed or
surcharged accounts governed by ERISA, which the Supreme Court and Second Circuit have
upheld against claims of preemption, on the grounds that such laws had ordyantalor
indirect dfect on retiremenaccounts.See, e.g.Travelers 514 U.Sat 649, 668 ERISA does
not preempstatelaw provisions—which imposed “surcharges on bills of patients whose
commercial insurance coverage is purchased by employee-hasdtplans governed by
ERISA"—even thoughheseprovisions had amdirecteconomic effecon choices made by
ERISA plans) De Buong 520 U.Sat815 (ERISA does not preempt a New York law that
incidentally“impose[d] some burdens on the administration of ERISA plan&hbpsing“a
gross receipts tax on the income of medical centers operated by ERISA fitatsm 449
F.3d at 431-32HRISA doesot preempt a state law partly becatakhough thidaw may have
an indirect effect on choices, it does not force trust fidiggao act in a certain manner”)

In claiming preemptionyFS largely ignores this body of authority. It instead césts
statutory exemption for IRAs despeaking an affirmative de@n by Congress that creditors
should be abléo reach IRAs.But the statutory structurendermines this notionRAs are

broadlyexemptedrom all of Fart2 of Title I, see29 U.S.C. § 1051(6), in a global exclusion that
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precedes the anélienation provision, 8 1056(d)(15eeBoggs 520 U.S. at 851'ERISA’s

pension plan anti-alienation provision is mandatory and contains only two explegtexs,

see 881056(d)(2), (d)(3)(A), which are not subject to judicial expansion.”). VFS does not point
to any evidence that Congress intended to emapkecific federal policin favor ofcreditorsas
opposed to retirees with respect to such assets. Instead, the broad exclusfafrointiRPart 2
appears to refleche judgment that excluding such accodrdsn the array of requirements
there—which include participation and vesting rules—wouldka it easier to administer IRAs.
SeeAlson R. Martin,Creditors’ and Debtors’ Rights in Retirement Benefits: Developments after
the Bankruptcy Abuse Prevention and Consumer Protection Act of @Ml 7 ALI-ABA 309,

413 (2006) (“The participation and vesting rules of Title | of ERISA do not applytplan
established under 8408. Thus, a 8408[] plan agreement is not required to provide that benefits
under the plan may not be assigned or alienated, while most other ERISA pensidrplaarsef
must due to the ‘anti-alienation’ provision of 29 U.S.C. §1056(d)(1). Nothing in ERISA
prohibits a state from protecting the benefits of participants who utilize Coters54@8 to fund
their retirements.”).

Analyzing the statute from a different perspective, one may vRI&E as creating three
distinct legal regimewith respect to the ability & creditor to garnish a beneficiary’s retirement
account The firstlegal regme involves accounts subjectERISA’s antialienation clause, 29
U.S.C. § 1056(d)(1), including employer-maintained accounts such ass4®ERISA’s antt
alienation clause reflects an affirmative congressional policy judgpesetrallyto protect these
accounts from creditors. The second legal regimses from théwo discrete exceptions to that
clause. Thesappear in ERISA immediately after that clau3éney provide for the alienability

of such accounts to effectudtig preERISA transactions, 29 U.S.C. § 1056(d)@)d (2) a

25



“qualified domestic relations order,” such as a judgnageicting the payment athild support
or alimony id. 8 (d)(3). The statute’s provision for thelmited circumstances reflects an
affirmative congressional poligugdgmentotto protect these accourftem such creditors.
These arg¢he only*explicit exceptionsto the antialienation clauseBoggs 520 U.S. at 851.
There is obvious equitable logic to Congress’s express decision to permit testgntdihese
creditorsto trumpthe interest of the account beneficiarfhe third legal regime is the one at
issue in this case. It involvéRA accountssuch as SRA/IRAs. Thesee excluded from the
antialienation clause, not by a specific exception to that provision, but by virtue whtlesale
exclusion of these accounts frath of Part2 of Title I. In the Cout’s judgment, this
exclusion—unlike the specific exemptions for pERISA transactions armtbmestic relations
creditors—does not bespeak affirmative congressional policip systematically prefer
judgmentcreditors over retireesith respect to these accountBut differently, although
Congresglid not itself act to shield these accounts from judgment creditors, it also did twt ac
block stategrom doing so. It was silent on the subject. Through its silence, Congresatkeft s
law free to operate.

In so holding, the Courecognizes that there is limited case law in this area. There
appears to be just one casdling into questiom statestatutethat, like N.Y. CPLR § 5205,
protecs SRANRA accounts from creditors.In its unpublished decision lrampkins v. Golden

28 F. App’x 409 (6th Cir. 2002)he Sixth Circuitheld that a judgment creditor could garnish a

" Many other statealso protect (in whole oatgepart)such accountBom judgment creditors.

See, e.g.Conn. Gen. Stat. § 52-321a; 735 lll. Comp. Stat. Ann. 5/12-1006; Kan. Stat. Ann. § 60—
2308; La. Rev. Stat. Ann. 88 13:3881, 20:33; Mich. Comp. Laws Ann. § 600.6023(1); Neb. Rev.
St. § 25-1563.01; N.J. Stat. Ann. 8§ 25:2—1; Tex. Prop. Code Ann. § 42.0021(a); Ariz. Rev. St.
Ann. 8§ 33-1126(B)see generallyMarjorie A. Shields|ndividual Retirement Accounts As

Exempt from Money Judgments in State Coul8 A.L.R. 5th 487 (2003).
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judgment debtor's SEP IRAecaus€&RISA preempted a Michigan law that otherwise protected
thedebtor’'s assets from garnishmeid. at 414-15.

Lampkins however, is of dubious vitality. Tt&xth Circuitdid not mentionTravelers
or acknowledgehe Supreme Court’s post-1995 approach to ERISA preemjitiostead relied
solely on pre-1998ase lawdid not mention the presumption against preemption, and did not
inquire whethertte Michigan statutempaired ERISA’sobjectivesand practical operation
CompareTravelers 514 U.S. at 655-5@ejecting“uncritical literalism”underlying prel995
ERISA preemption doctringPillingham, 519 U.S. at 329e Buong 520 U.S. at 813-14The
Sixth Circuit also did not address the cases upholding state laws of geg@iedbility (like
Michigan’s) that presented no more than incidental burdehg tBRISA regime See, e.g.
Travelers 514 U.S. at 668)e Buong 520 U.Sat 809;Hattem 449 F.3d at 431-32The Sixth
Circuitinsteadreasoneaimply thatERISA, by not precluding garnishmepgrmittedit, and
thus preempted state agrnishmentaws. Lampking 28 F. App’'x at 415.For the reasons set
out above, the Court is unpersuaded by this reaséning.

b. Is there a“r eference to”an employee benefit plan?

Applying thealternative‘reference to” prong of thERISA preemptiorntest the Supeme

Court has preempteallaw that “impos[ed] requirements by reference to [ERISA] covered

programs,District of Columbia v. Greater Washington Board of Trasigé U.S. 125, 130-31

81n a 1992 decision cited by neither party, a court in this district held that ERRt&mpted part

of New YorKs antigarnishment statute (N.Y. CPLR 8 5205(c)(5)) as it applied to pension plans
See FDICv. Merrill Lynch, Pierce, Fenner & Smith, Ind4-18-302 KMW), 1992 WL 204380,

at *1 (S.D.N.Y. Aug. 11, 1992) (“The Federal Deposit Insurance Corporation (FDIGstov
garnish and execute upon certain funds deposited in a pension plan of JufghentMorris

A. Wirth.”) (“Merrill”). Merrill, however, is easily distinguished. Unlike IRAs, pension plans
are covered by ERISA’antialienation clause, and the court logically emphasized the “strength
of [ERISA’s] anttalienation provision” in finding preemption of state agarnishment law as to
such plans. And insofar as thterrill court was moved by “the breadth of federal preemption in
ERISA” id. at *2, the decision there predated the 1995 change in ERISA preemption doctrine.
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(1992) a law that'specifically exempted ERISA plans from an otherwise generally applicable
garnishment provisionMackey 486 U.S. at 828 n.2; “and a commlam+ cause of action
premised on the existence of an ERISA pldngersoll-Rand498 U.S. at 140Dillingham, 519
U.S. at 324-25. The Supreme Court has syntbetiese rulingss follows: “W here a State’s
law acts immediately and exclusively upon ERISA plans, a&aickey,or where the existence
of ERISA plans is essential to the law’s operation, &raater Wahington Bd. of Tradand
Ingersoll-Randthat ‘reference’ will result in premption.” Id. at 35.

Measured against these standaily,. CPLR § 5205 is not preempteHirst, the New
York law does not act “immediately and exclusively upon ERISA plalts.”It blockscreditors
from reachinga wide range oéssets, including, among othaedjgious texts, family pictures,
domestic animals, a wedding rirg§othing, a carand—relevant here-retirement funds
provided for under IRC § 408. N.Y. CPLR § 5285 (c) Such retirement funds anet,
therefore theexclusive focu®f New YorKs statute, unlike th&eorgialaw struck down in
Mackey which eplicitly referred—and solely applieg-to ERISA plan benefitsSee486 U.S. at
828 & n.2? Indeedgven f retirement plans provided for under IRC § 40&e the sole subject
of New York’s antigarnishment statute, the statute waddchfar more than ERISA plans.
That isbecause many types of IRAs created pursuant ta8IR@8, including traditional IRAS,
are outsidehe scopef ERISA.

The“existence of ERISA plarigs also not &ssential to the [state] law’s operatioi.d

be sure, § 408 of th&C wasoriginally passed as part of ERISA in 197/8eeRose 828 F.2d at

° The Georgia statutgrovidedthat: “Funds or benefits of a pension, retirement, or employee
benefit plan or program subject to the provisions of the federal Employee Retileceme
Security Act of 1974, as amended, shall not be subject to the process of garnishmeess. . unl
such garnishment is based upon a judgment for alimony or for child supfes.id(quoting

Ga. Code Ann. § 18-4-22.1)).

28



913. But, the Supreme Court’s decisionngersoll-Randdoes not €ategoricdly] bar[] state
causes of action that might overlap with ERTSAather, as the Second Circuit has explained,
Ingersoll-Rands merelyan application of thprinciplethatmodern ERISA preemption
“depends on Wwether state remedies are consistent @RISA’s core purposes Gerosa 329
F.3d at 325 (emphasis added). Here, as noted, they are. Further, as the Secom&<ircuit
observed;[w]hile singling out ERISA plans for special treatment is consideredfarence,’
simply mentioning the word ‘ERISA’ is not.Hattem 449 F.3d at 432 (citinjew Eng. Health
Care Emps. Union v. Mount Sinai Hosp5 F.3d 1024, 1032 (2d Cir. 1995New YorKs antk
garnishment law does not single out ERISA plans for speemtimentjnstead it sets out a list
of non-garnishable items, from clothing to books to pets. Inde@dcasenvolving a claim of
ERISA preemption based on the “reference to” prong, the Supreme Court emphasized tha
“statelaw methods for collectingioney judgments must, as a general matter, remain
undisturbed by ERISA."Mackey 486 U.S. at 8345ee alsd~ed. R. Civ. P. 69(a). New York’s
law is such a stataw method.

For these reasons, applicatiorN®#w YorKs antigarnishment statuti® Fox’'s SRRA/IRA
account is not preempted BRISA. As a resultyFS is not entitled to a turnover order with
respect to Fox’entireSRA/IRA.

3. Statutory Exception for Recent Contributions

New York CPLR 5205(c) does not, however, protdcfunds in an SRA/IRA account
from garnishment. Under tlamti-garnishment statutéany contributions t¢the debtor’s
SRA/IRA] account made after the date that is 90 days before the interpositienabdim on
which the judgment herein was entered are not exempt from exetulielico Drug Corp. v.

Bear Stearns & CoNo. 31021/98, 1999 WL 399903, at *2 (N.Y. Co. Ct. Apr. 12, 19889
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alsoFDIC v. Merrill Lynch, Pierce, Fenner & Smith, Iné4-18-302(KMW), 1992 WL 204380,
at*1 (S.D.N.Y. Aug. 11, 1992) (“CPLR 5205(c)@emptdrom execution certain qualified
pension plans . . . . However, CPLR 5205(c)(5) creates an exception to the exemptianscredit
are entitled to execute on additions made to the pensiorafteré date ninety days before the
judgment creditor initially interposed its claim.Ntemmo v. Pere63 A.D.3d 472, 472-73
(N.Y. App. Div. 2009).

In other words, in the event that Fox or his employer made contributions to that account
afterJanuary 12, 2012 (90 days prioMBS’s filing of thislawsuit on April 11, 2012seeDkt.
1), VFS would be entitled to a turnover order with respect to such fdrasparties have not
briefed whether & and/or his employer maday contributions to his SRA/IRA accouatter
that date. The parties are directed taqgutly confer on this issueVFS is directed to submit to
the Court, within two weeksf this order, a letter statinghether there were any such
contributions; if so, whether the part@greeon the amount of such contributions; and/or
whether VFSor Fax) seeks discovery as to this issugpon receipt of that letter, the Court will
determine whether a final order may issue with respect to the disposition ofritralss
SRA/IRA account, and/or whether discovery into these matters is to proceed.

D. Analysis as to Fox’'sCMA Account

For the reasons reviewed earlier, New York law applies to this controvensluriler
New York law Fox has no basis to withhold from VFS the CMA account he and his wife share.
That is because New York lagdoes not recognizenancies by the entirety for personal property
including bank accountsSee Mendelovici v. Integrity Life Ins. C872 N.Y.S.2d 647, 652-53
(N.Y. Sup. Ct. 2009) (“It is well settled in New York that when real property is conveyed to a

husband and wiferho are lawfully married to each other at the time of thevegance, they . . .
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take. . . as tenants by the entirety . . . . The same is not true for personal property. §athere
be no holding by the entirety in personalty.” (quotlawthorne v. Hawthornel3 N.Y. 2d 82,
83 (1963))). Andjointly owned assetfsuch as the CMA] are vulnerable to levy by a judgment
creditor.” Signature Bank v. HSBC Bank USA, N&X. A.D.3d 917, 918 (N.Y. App. Div. 2009).

Concretely, under New York law ja@int acount “creates a rebuttable presumption that
each named tenant is possessed of the whole of the account so as to make the accobitd vulnera
to levy of a money judgment by the judgment creditor of one of the joint tendadtgduoting
Tayar v. Tayar208 A.D.2d 609, 610 (N.Y. App. Div. 1994)). The judgment delars the
burden of rebutting that presumptiohayar, 208 A.D.2d at 610. The presumpticem be
rebutted “by providing direct proof that no joint tenancy was intended or substantial
circumsantial proof that the joint account had been opened for convenience daigriature
Bank 67 A.D.3d at 918 (quotingragetti v. Fragett, 262 A.D.2d 527, 527 (N.Y. App. Div.
1999)). “If the presumption is rebutted, the judgment creditor’s levy on the jointly owned bank
account is effective only up to the actual interest of the judgment debtor in duntatdd.
However, Fox, the judgment debtaerk,hasnot met that burden, or, indeed, attempted to do so.
Accordingly, VFS is entitled to a turnoverder with respect to tHell CMA account.

CONCLUSION

For the foregoing reasons, VFS is entitled to a turnover order with respant sacash
management accouat Merrill Lynch However, VFS is not entitled to a turnover order for
Fox’s SRA/IRA retirement accounexcept insofar as contributions were made into that account
after January 12, 2012, 90 days before this laweasffiled. VFS is directed toconfer promptly
with counsel for Fox, and to inform the Court, by letter due within two weeks of thisargcisi

whether the parties agree on the amount of any such contributions to the SRA/RAarti
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account; and/or whether it, Fox, or both parties seek discovery on this point. The Clerk of Court

is respectfully directed to terminate the motion pending at docket number 39.

SO ORDERED. p&wb( /Q { W

PAUL A. ENGELMAYER ~
United States District Judge
Dated: December 1, 2014
New York, New York

32



	Fox first page
	VFSNov30
	Fox last page

