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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF NEW YORK

BRETT BOSTON

Plaintiff, OPINION AND ORDER

-against 12 Civ. 4077ER)

TACONIC EASTCHESTERMANAGEMENT
LLC andSAVATH PAUV,

Defendants

Ramos, D.J.:

Plaintiff Brett Bostorbrings this action again$ticonic Eastchester Management LLC
(“Taconic’) andSavath Pauytogether, “Defendants”gllegingemploymendiscriminationon
the basis of hisace, colorandage and retaliatiorfor complaining about Pauv’s discriminatory
comments and treatmenPlaintiff brings his claims pursuantTdle VIl of the Civil Rights Act
of 1964,the Age Discrimination in Employment Act of 1967 (“ADEA"New York State
Human Ridpts Law (‘NYSHRL"), and New York City Human Rights Lawm\('Y CHRL").

Before this Court is Defendants’ motion for summary judgment. For the reasamssédisc

below, Defendantghotion is GRANTED.

|.  Background!

In 1988,Plaintiff, an African American maregan working at the Hillside Homes

apartment complex, now known as Eastchester Heights. Def. 56 RI&idtiff worked as a

I The following facts are dmwn from the Amended Complairi2gc. 43, Defendants’ Rule 56.1 Statement of
Undisputed Material Facts (Doc. 72), and Plaintiff's Rule 56.1 CoBteement in Opposition to Defendants’
motion for summary judgment (Dog6), and the parties’ supporting submissions.
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superintendent and livad the apartment complexd. at{ 4, Pl. Counter T 43®laintiff was

also a member of the Service flloyees International Union. Def. 56.1 {Baintiff reported

to Julio Barrios, théssistant Maintenance Managed. at{4. Savath Pauv, a Cambodian man
and he Maintenance Managef the apartment complegversawthe entire maintenance staff,
includingsix siperintendents and nine handymehat § 7, though Plaintiff was the only

African American superintendent under Pauv’s supervisidnat § 85. Taconic took over the

management of the Eastchester Heights maintenancens2@®7. Id. at § 2.

Plaintiff’'s Responsibilities as Superintendent

As a superintendent, Plaintiff was responsible for, among other things, repairing
apartments, installing light fixtures and shower heads, and connecting dhvaeg] 3. He
received his assignment&& work orders issued by Paar Barrios which identifiedthe
apartment requiring maintenance distedthe supplies and materials necessary to perform the
assigned taskdd. at119-20. During his tenure, Plaintiff received warnifigen several
Taconic managers and employeegarding his performan@nd compliance with Taconic’s
policies For exampleScott Black, the Assistant General Manager from 2009-2011 — and
another African American manissued Plaintifa warning and suspended him for lgeiateto
respond to a call regarding a flood in a tenant’s apartment, performing skléowtanants for
compensation, failing to submit an overtime report, and failing to adhere to Taairegsscode.
Id. at  10. Black informed David Woodruff, Director of Operations beginning in 2008,
Plantiff's various transgressiondd. at { 9. Plaintiff alsoreceived counseling statements from
Pauv for failing to keep his grounds clean and for requestiagimepay fora jobhe had not
completedandwhich resulted in a floodld. at f 1212. Plaintiff was also disciplined by

another Taconic supervisor for failing to complete his work ordelrsat § 13. Woodruff



testified that other mnagersalsocomplained that Plaintiff's plumbing work was sloppy and that

he could not perforrthe basic tasks expected of a superintendenat 1 17.

Plaintiff's Allegations of Discrimination

All Taconic employees were required to abide by its-distriminaton policy. Id. at{
79. Under the policy, if a Union employee belieteat he had beetiscriminated against, he
could report the incident to the Union, to Woodruff, or to one of the managers at Eastchester
Heights. Id. at{/82. If an employee believkthat his own supeisor wasdiscriminating against
him, the employeeould speak directly with that person’s superviddr.at { 83. Plaintiff was
specifically familiar with his Union’s grievance procedures because he badysly served as

an assistant shop stewaid. at f 102.

Although Plaintiff acknowledged that Taconic managementy\oodruff, had never
discriminated against him, Plaintiff alleges tRativdiscriminated against him in several ways,

including,

e In 2008 or 2009, Pauv assigned Plairttii taskof deliveringrefrigerators and
stoves for a four-month periodd. at§ 94(a). Pauv also asked Plaintiff to apply
water protectant on a roof landing to stop a ldakat 194(g). He was the only
superintendent asked to perform thizsds. Id. at 11 94(a), 94(g).

e Pauv asked Plaintiff why he was “just standing around” when there had been a
gas leak at one of the apartment buildinigs.at  94(i). Plaintiff claims that
Pauv made this comment after he had been working with ConEd workers for two
hours prior to Pauv’s arrival and that Pauv didsiotilarly chastise colleague
who was present ambt African American.ld.

e From 2009 until Plaintiff's terminatiolRauv made comments about Plaintiff's
hair, which he wore in dreadlocksd. at{ 94b). Pauv also warned Plaintiff that
if he did not wear the Taconic unifornat, he could not wear any hat dlll. at
94(c). Plaintiff claims this statement was racially charged because he orterhea
Pauv state to coworkers that Plaintiff had a lot of hair and could notlffiein
Taconichat Id. at 1194(b){c). Pauv commented on Plaintiff’'s hair on at least
ten occasionsld.



e Pauv compare®Rlaintiff to other African American men with dreadlocks in the
neighborhood. He would say “oh, that looks like [Plaintiff].” This happened
three to four times in 2009. PI. Counted4]c).

e Pauv also told Plaintiff that he smoked too many cigarettes and commented to
another superintendent that a cigarette box on the roof of a building belonged to
Plaintiff even though it was nowhere near the buildings for which Plaintiff was
responsible.ld. at 1194(d){e).

e Pauv criticized Plaintiff's Timberland boots asppaopriate but allowed a Union
steward to wear similar Timberland bootSef. 56.1 P4(f).

Defendants claim that Pauv never discriminated against Plaildtifat { 88.
Specifically, Pauv denies ever having madg comments about Plaintiff's haid, at  96(c),
and that Black, not Pauv assigned Plaintifftdek of delivering refrigerators and stovesl. at
94(b). When Plaintiff questioned this assignmentivRaferred Plaintiff to Blackwho
confirmed that he had assigned Plaintiff this task because of his skiltbé&tat all
superintendentare asked tperformthis task abne time or anotherld. at 1 96(afb), 99. In
fact, Plaintiff does not dispute that Pauv considered Plaiti&fhily,” and lent him money for
food and clothes for himmily. Def. 56.1 § 90. Pawiso readilygranted Plaintiff’'s overtime
requests.ld. Additionally, Plaintiff acknowledged that Pauv had never called Plaintiff any
derogatory names and that he had never heard Pauv make any comments about the race of

anyone at workld. at 1191-92.

Plaintiff never filed a complaint with his Union or Taconic about Pauv’'s comments nor
did he at any time alleg#iscrimination He complained only to his coworkers about his
dissatisfaction and acknowledged that he never told Pauv that his comments about l@sshair w

discriminatory. Id. at {1 10304.



Plaintiff's Termination

In 2011, die toa high level of theft, Taconiastituted a zerdolerance policy and
consolidated all of its supplies and materials into one large supplyinoitggrmanagement
building. Id. at] 21. Though the record is unclear about whe®teintiff was specifically
aware of Taconic’s zertwlerance policy, Plaintiff does not dispute that he signed a Code of
Ethicswhen he began his employmemd thereaftemvhich provided that takindgems
belonging tahe management compamythout proper authorization was prohibited and grounds

for termination 1d. at 1 65-66; PI. Dep. Tr. 130:3-17.

Taconic also adopted procedures by which employeesregu@edto obtain supplies.
Id. at 21. For a superintendent to obtain the supplies needed to fulfill a work order, he had to
first contact a supply room attendant who accompanied the superintendent into thesupply
Id. aty 22. Superintendents were required to show a work order whecified whichsupplies
were neededncluding cleaning suppliedd. at{ 24; Woodrow Dep. Tr. 109:10- 111:2&fter
a superintendent obtain#tke necessargupplies, the supply room attendahecked thé&ems
against the work order. Def. 56.1 | ZFhe supply room attendant also entea#tdtemsthat left
the supply room into a logbookd. at 1 25. If a superintendenéft the room with supplies not
included in the work order, the supply room attendant had to report the incident to his supervisor.
Id. at26. As a superintender|aintiff never tookcleaning suppliefom the room without a
work order, unlesspecificallyinstructed to do so by Barrios or Paud. at 35. After
Plaintiff's four-month period of delivering refrigerators and stovestherBarrios nor Pauv ever

requested that he retrieve cleaning supplidsaty 37.

On the afternoon of March 8, 2012, Pauv gave Plaintiff a work order to replace lightbulb

in a hallway Id. at{ 27. Plaintiff contactedBrian Bier, a supply room attendant, and informed

5



him thathe neededlght bulbs,Tilex, and Pine Solld. at{128-29. Tilex and Pine Sol, brand
name cleaning productaere not listed in Plaintiff's widk order. Id. at§ 30. Realizing thathe
cleaning suppliesvere not included in the work ord@&ier asked Plaintifivhere he was taking
these itemsld. at 32. Plaintiff responded that he was taking the supplies “to his building,” to
“maintain[his] floor.” Id. at{f 32-33.Defendants claim th&ier warnedPlaintiff about taking

the cleaning supplies without permissiah,at 34, however, Plaintiff claims that Bier never
alerted himand did not physicBl prevent him from taking the cleaning supplies. PIl. Counter

34. Plaintiff thenplacedthe lightbulbs and cleaning supplies into a bag. Def. $&3L

As Plaintiff left the supply room, Plaintiff and Bier encountered Pauv who, having issued
the work order and knowintipat Plaintiff nededonly lightbulbs, asked Plaintiff why his bag
was “so large.”ld. at38. Plaintiffrespondedhat he hadaken not only the lightbulbs, but also
Pine Sol and TilexId. Bier added thaPlaintiff was taking thessupplies homevith him. 1d. at
139. Inresponse, Paunmediately toldPlaintiff to return the cleaning supplies and instructed
Bier tonotify Bier’s bosgf Plaintiff did not comply Id. Defendants allege that Plaintiff reacted
by saying‘l'll take my chances.”ld. at{140-41. However, Plaintiff denies ever saying this. PI.

Counter | 40-41.

Bier notified Agim Duraku, the Assistant General Manager of the compleXaiotif's
actions and also added the supplies taken by Plaintiff into the logh@f. 56.111 4344.
Duraku informed Woodruff, who contacted Bier directly to confirm what had tradsgoteat

11 45-46. Bier told Woodruff that Plaintiff had taken the cleaning supplies despite Bier

21t is unclear when Bielogged this information. Defendants claim that Bier entered this imfitominto the
logbook after he informed Duraku of what had transpired. Def. 56.1 { 4iBtifPiasists that he witnessed Bier
enter the information into the logbook and even hdrigier identification for the record. PI. Counter { 43.



warnings. Id. After speaking with Bier, Woodruffalledboth Peter Febdhe Chief Operating
Officer of Taconic, and Dan Mclnerney, the Vice President of Taconic meestPartners,

who, together decided to terminate Plaintifi. at 1148-49. After reaching this decision but
before informing Plaintiff, Woodruff spoke with Pauv, who he knewwiessedart of the
interactionbetween Bier and Plaintiffld. at 50. During this conversation, Pauv told Woodruff
that he had not personally seen Plaintiff take the items, but that Bier had idifioimménat le

had. Id. at 1 60.

Later that day, Plaintiff was called into Woodruff’s office, where WoodruffriBs, and
his Union representative awaited himdl. at56. Defendants claim that this meeting,
Woodrufftold Plaintiff that he was being termindtéor the theft othe cleaning supplies and
thathe, Febo, ant¥icinemey had made the decision togethier.at § 57. Plaintiff disputes this
accountand claimghat Woodruff did not inform him of the reason for his termination at that
time. PIl. Counter § 57Plaintiff acknowledged that no discriminatory comments were made
during this meeting and that Woodruff had never said or done anything that made him feel

discriminated against on the basis of his race or cdtbrat 1f 59, 67.

After the meetingandat Pauv’s request, Plaintiff returned the cleaning supplies to
Woodruff. Id. at 61 Plaintiff claims that it was only after Pauv’s request that hectgpted”
that his termination wasleged to the Tilex and Pine Sol and explained to Woodruff thatase
only planning on using the cleaning supplies to clean the hallway outside of his apaftmat
171 6263. However, Woodruff did not believe Plaintiff’'s explanation. Woodruff Dep. Tr.

153:17-154:25.

After his termination, Plaintiff filed a grievance with his Union, in which he cldithat

he was unjustly dischargeolit did not claim discriminationld. at { 6869. Agrievance
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meeting was hdl Id. at 171 Plaintiff claims that he spoke with his Union representative right
before this meeting and raised the topic of discrimination, stating that haevasly African
American who had been assigned to move stoves and refrigerators arellibi¢vedauv

“had it out” for him. Id. at { 73. The Union representative warned him that Taconic was a
“tough” company that had previously fired an employee for “asking for a caodat” Id. at

72.

During thegrievancaneeting neither the Union nor Plaintiffisedany discrimination
claims Id. at  76. At the end of the meeting, Febo informed Plaintiff and his Union
representative that Taconic was standing by its termination decision aretid®amtiff money
and moving expensesd. at 11 7475. Thereafter, Plaintiff received a letter from the Union
declining to take his grievance to arbitration because it lacked sufficientfarghe Union to
likely prevall. 1d. at § 77.Plaintiff was never replaced andlposition was ultimately

eliminated. Id. at{ 98.

In July 2012 Plaintiff filed a complaint with the Department of Labor (“DOL”), which
found that Plaintiff was disqualified from receivingemployment benefits due to his
misconduct.Declaration of Patricia LBoland in Opposition (Doc. 75x. Eat 1. After a
hearing, the Administrative Law Judff&LJ") overruled this decisionld. Taconic appealed
the decisiorto theNew York State Unempyment Insurance Appeals Board (“NYAppeals

Board”), which affirmed the ALJ’s findings and allowed Plaintiff to receive bésel. at 2.

Il. Procedural History

Plaintiff filed a complaintwvith the Equal Employment Opportunities Commission and

received a right to sue letter dfay 14, 2012 Plaintiff timely filed apro secomplaint orMay



22,2012 (Doc. 2)On September 3, 2014ftar securing counseRlaintiff filed an Amended
Complaintassertingritle VII, ADEA, NYSHRL and NYCHRLdiscrimination hostile work
environmentyretaliation and aider and abettataims stemmindrom hisMarch 8, 2012
termination(Doc. 43). On September 1, 2015, the parties stiputhtgdlaintiff would
withdrawany claimsof discrimination on the basis of age pursuant to the ADEA, NYSHRL, and

NYCHRL (Doc. 64).

[l. Legal Standard:

A. General Summary Judgment Standard

Summary judgment is appropriate where “the movant shows that there is noegenui
dispute as to any material fact.” Fed. R. Civ. P. 56(a). “An issue of fact is ‘gerfuhme
evidence is sth that a reasonable jury could return a verdict for the non-moving p&eniho
v. ElImsford Union Free Sch. Dis812 F. Supp. 2d 454, 467 (S.D.N.Y. 2011) (cit8@R Joint
Venture L.P. v. Warshawsky59 F.3d 133, 137 (2d Cir. 2009)). A fact is “nmeté if it might
“affect the outcome of the litigation under the governing laig.”(quotingMiner v. Clinton Cty.
N.Y, 541 F.3d 464, 471 (2d Cir. 2008)). The party moving for summary judgment is first
responsible for demonstrating the absence ofgamyine issue of material fadCelotex Corp. v.
Catrett 477 U.S. 317, 323 (1986). If the moving party meets its burden, “the nonmoving party
must come forward with admissible evidence sufficient to raise a genuinefdsgefor trial in
order to avoid summary judgmentSaenger v. Montefiore Med. Gt7.06 F. Supp. 2d 494, 504
(S.D.N.Y. 2010) (internal quotation marks omitted) (quotlagamillo v. Weyerhaeuser C&36
F.3d 140, 145 (2d Cir. 2008)).

In deciding a motion for summary judgment, the Court must “construe the faloés in t

light most favorable to the non-moving party and must resolve all ambiguities andltira
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reasonable inferences against the movaBtdd v. Omya, In¢.653 F.3d 156, 164 (2d Cir. 2011)
(quotingWilliams v. R.H. Donnelley, Cor@B68 F.3d 123, 126 (2d Cir. 2004)). However, in
opposing a motion for summary judgment, the non-moving party may not rely on unsupported
assertions, conjecture or surmisgoenaga v. March of Dimes Birth Defects Fousd. F.3d 14,
18 (2d Cir. 1995). The non-moving party must do more than show that there is “some
metaphysical doubt as to the material factd¢Clellan v. Smith439 F.3d 137, 144 (2d Cir.
2006) (internal quotation marks omitted) (quotigtsushita Elec. Indus. Co. v. Zenith Radio
Corp.,, 475 U.S. 574, 586 (1986)). To defeat a motion for summary judgment, “the non-moving
party must set forth significant, probative evidence on which a reasonabiedacteould
decide in its favor.”"Senng 812 F. Supp. 2d at 467-68 (citiAgderson v. Liberty Lobby77
U.S. 242, 256-57 (1986)).

Nonetheless'summary judgment may not be granted simply because the court believes
that the plaintiff will be unable to meet his or her burden of persuasion at trial. mbsteither
be a lack of evidence in support of the plaintiff's position or the evidence must be so
overwhelmingly tilted in one direction that any contrary finding would consttlear error.”
Danzer v. Nordesys., InG.151 F.3d 50, 54 (2d Cir. 1998) (citations omittetfjV] hen an
employer provides convincing evidence to explain its conduct and the plaiatigiument
consists of purely conclusory allegations of discrimination, the Court mayucienttiat no
material issue of fact exists and it may grant summary judgment to the empldjadér v.
White Plains Bd. of Educ738 F. Supp. 2d 483, 493 (S.D.N.Y. 2010) (ciftbwglde v. H & K

Distrib. Co, 216 F.3d 1071 (2d Cir. 2000)).
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V. Discussion

A. Analytical Framework for Title VII Claims

Plaintiff's Title VIl claims for race and colatiscrimination hostile work environment,
and retaliatiorareproperlyanalyzed under theurdenshifting analysis established by the
Supreme Court iMcDonnell Douglas Corp. v. GreeAll U.S. 792 (1973)SeeYaChen Chen
v. City Univ. of New YorkB05 F.3d 59 (2d Cir. 2015) (applyiMeDonell Douglasanalysisto
Title VII discrimination claims on the basis of plaintifiender, race, and national origisge
also Chick v. Cty. Of Suffqlk46 F. App’x 58, 59 (2d Cir. 2013) (summ. order) (applying
McDonnell Douglasnalysisto hostile work environment claimjute v. Hamilton Sundstrand
Corp, 420 F.3d 166, 173 (2d Cir. 2005) (applyMgDonell Douglasgramework to retaliation
claim). Under theMcDonnell Douglagramework aplaintiff bringing a Title VII claim must
first (1) demonstrate prima faciecase, whereupof2) the burden shifts to the employer to
advance a legitimate, nondiscriminatory reason for the adverse employtient a which
point (3) the burden shifts back to plaintiff to prove by a preponderanbe ef/iidence that the
proffered reason is pretexl. SeeBrenner v. City of New York Dep’t of Edudo. 15 Civ.
3230, 2016 WL 4703889, at *1 (2d Cir. Sept. 8, 2qQt&ing McDonnell Douglas411 U.S. at
802).

However case law makes clear that ttaurt may assume thaplaintiff has established
aprima faciecase andskip to the final step in the analysis, as long as the employer has
articulated a legitimate nondiscriminatory reason for the adverse engibwctior. Sattar v.
Johnson 129 F. Supp. 3d 123, 138 (S.D.N.Y. 20{dgclining to determine whether plaintiff
establisled aprima faciecase forTitle VII claims because defendant had provided a legitimate
reason why plaintiff was not hiredjee alsdroge v. NYP Holdings, In@57 F.3d 164, 168 (2d
Cir. 2001) (declining to decide whether a prima facie case was made out because defendant “met
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its burden to put forth legitimate, nondisomatory reasons for [plaintif] termination, and
[plaintiff] has failed as a matter of law to profferidence of pretext suffient to go to a trier of

fact”).

i. Defendants Have Proffered a Legitimate Business Reason

Even assuming that Plaintiff has establish@dima faciecase of discrimination,
Defendants have articulated a legitimate nondiscrimigiatason for Plaintiff’'s terminatign
namely Plaintiff's theft of cleaning material®ef. Memo. at 9-10seeJowers v. Family Dollar
Stores, InG.No. 09 Civ. 2620\WHP), 2010 WL 3528978, at *3 (S.D.N.Y. Aug. 16, 2018 d,

455 F. App’x 100 (2d Cir. 2012) (finding that defendant’s allegation of theft constituted a valid
reason for terminationCrews v. Trs. of Columbia Unjv52 F. Supp. 2d 504, 523 (S.D.N.Y.
2006) (finding theft to be a legitimate, ndiscriminatory reason for plainti§ terminaibn);
Sergilus v. Covenant House Under, 26 Civ. 6210, 1999 WL 717274 at *1 (S.D.N.Y. Sept.15,

1999) (“Theft is a legitimate, nondiscriminatory reasmdischarge an employee.”).

Accordingly, Defendast legitimate, nondiscriminatory reason for Plaintiff's termination

shifts the burden back to Plaintiff to establish discriminatory intent.

ii. Plaintiff is Unable to EstablishPretext

To meethis burden and defeat a motion for summary judgment, Plaintiff must
demonstratéhat either “a discriminatory ative, more likely than not,” motivated Defendants’
adverse employment actions or that “the reasons given by the defendants rare anad that
discrimination is the real reasonGordon v. N.Y. City Bd. of Edy232 F.3d 111, 117 (2d Cir.
2000). At this step, courts must engage in a “cumulative inquiry” of a plaintiff's peoffinot

insist that a single piece of evidence “bear the full weight of a plasmbtfrden.”Walsh v. N.Y.
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City Housing Authority2016 WL 3632245, at *3 (2d Cir. July 7, 2016). “No one piece of
evidence need be sufficient, standing alone, to permit a rational finder of fafertthat a
defendant’s employment decision was more likely than not motivated in part bynchstion.”

Id. at *5.

Here,Plaintiff attempts to establisdn inference of discrimination huging three
different theories:(1) Plaintiff argues that he did not actually steal ¢femaning suppliesHe
asserts that Bier gave him the cleaning supplseviden@d by the fact that Bier entered the
items into the logbook and thait was common practice for Plaintiff to take the cleaning
supplies without a work order, Pl. Opp. at 15{Bg;Plaintiff claims that thécat’'s paw” theory
of liability applies andmputedliability to Taconic for Pauv’s alleged discriminatory intadt at
14; and (3Plaintiff claims thathe NYS Appeals Boatslfinding that Plaintiff was “unjustly
discharged” and thus eligible for unemployment benedigals that the real reastor his

termination was pretextuald. at 17. The Court will address each claim in turn.

First, the record indicates that Plaintiff did, in fact, take the cleaning suppliesut
authorization. The Pine Sol and Tilex were not in Plaintiff's work order, Def. 56.1 { 3Beand
was warnedby BierandPauvthathe wa not allowed to take teeitems. Id. at {1 38-39.
Plaintiff's claim that it was common practice for him to take items from the supply roaisois

wholly unsupported by the recqria fact his own deposition testimony rebuts that assertion

3 Plaintiff also alleges that Defendants did not conduct a “meaningfultigaigsn” because they did not consider
video evidence of Plaintiff providing his identification for Bier to includ¢hi@ logbook.Pl. Opp. at 7.This
evidence, Plaintiff claimsshows that he did not take the items, but rather helped Bier log thenouRte€y 72.
However, this is insufficient to establish pretext. Moreover, the destowws that Woodruff reasonably consulted
with several people, including Duraku, Bier, BendMclnemeybefore the final decision was made to terminate
Plaintiff. SeeDeluca v. Bank of Tokyblitsubishi UFJ, Ltd. No. 06Civ. 5474 (JGK), 2008 WL 857492, at *11
(S.D.N.Y. Mar. 31, 2008jrejectingplaintiff’'s claim that defendant did not “ingggate meaningfully” because
defendant had reached a reasoned response after consulting with varioyges)plo

13



Plaintiff testified that he had never taken cleaning supplies from the room watkaurk order,
unless instructed to do so by Barrios or Palavat § 35 Also, after the period in which

Plainiff delivered refrigerators and stoves in 2009 (at the latest), Barrios awdchBeer asked
Plaintiff to get cleaning suppliedd. at { 37. Lastly, even though Plaintiff disagrees with
Taconic’s decision to terminate him over taking the Tilex and PineeSécially considering

his “years of loyal service,” Pl. Opp. atvhether Taconic’s reason to terminate Plaintiff was “a
good reason, adal reasonor] a reason based on erroneous facts,” does not matter, so long as
Taconic’s reasons were not discriminatoBeeAltmanv. New Rochelle Pub. Sch. Didto. 13

Civ. 3253 (NSR), 2016 WL 3181153, at *4 (S.D.N.Y. June 2, 20di6hg DelLuca v Allied
Domecq Quick Serv. Restilo. 03 Civ. 5142 (JFB) (AKT), 2006 WL 1662611, at *9 (E.D.N.Y.
June 13, 2006)). And, here, Plaintiff is unable to show that discrimination was the real reason

for his terminatiorf

Second Plaintiffs contertion that the‘cat paw’s” theory of liability applies and Pauv’s
discriminatoryanimus can be imputed to Taconic is also unavailing. Pl. Opp. at € 8|so
Doc. 83 Geptembel 2, 2015 étter from Plaintiff. Just last month, the Second Circuit in

Vasquez \Empress Ambulance Service, [2016 WL 4501673 (2d Cir. Aug. 29, 2016),

4 Plaintiff also insists that the fact that he was terminated, but Bier receivdiscipline for allowing a theft to
occur “on his watch” mvides evidence of pretext. Pl. Opp. at 11. However, as Defendants caraeetlier is
not an appropriate comparator. Def. Reply at 8. The record is clear that Rlawttd took the cleaning supplies
and Bier—who did not physically stop himdid not engage in similar actionSeeShumway v. United Parcel
Serv., Inc.118 F.3d 60, & (2d Cir.1997)(holding that for disparate treatment claim, plaintiff must stoat
similarly situatedemployeewho went undisciplined engageddamparable cnduc) (emphasis addedMoreover,
the record indicates that Bier followed Taconic’s policies, pursuant tdweidogged the items not in the work
order and immediately reported the incident to a supervisor. Def{$86l, 43. The fact that Bier fdbwed
protocol in no way proves that he assented to Plaintiff's conduct.
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recognized the “cat’s paw” theory of liability for Title VII claims and held graemployer is

liable only if it negligently gave effect to an employee’s unlawful animidsat *4.

In Vasquegzplaintiff, an employee at Empress Ambulance Service, Inc. (“Empress”)
complained to a supervisor about a coworker’s repeated attempts to flirt with her, his
inappropriate touching, and an indecent picture he sent to her pldoa¢*2-*3. The coworker
learned about plaintiff’'s complaint and while she waited to speak to the Humanrétess
(“HR”) department, the coworker went directly to HR with a fabricatedrreedsage exchange
and photo alleging that plaintiff had sexually harassed hdnWhen plaintiff spoke to HR,
they informed her that they had received proof of plaintiff's inapprope@teduct, rejected any
of her attempts to rebuis proof, and fired her for sexual harassmeddt. The District Court
dismissed plaintiff's Title VIl retaliation claim holding that Empress could notelie h
responsible for the retaliatory animus of a ll@wel employee without decisiemaking
authority. SeeVasquez v. Empress Ambulance Service, 2045 WL 5037055, at *7 (S.D.N.Y.
Aug. 26, 201% On appeal, the Second Circuit vacated and remanded the District Court’s
decision holding that a reasonable person could find that Empress “knew or should have known”
that the coworker’s accusations “were the product of retaliatory intent and thud sbbbhhve
been trusted.”Vasquez2016 WL 4501673, at *7Specifically, the fact that the coworker knew
that plaintiff had accused him of sexual harassnikatpnly six hours had elapsed between her
accusations and the coworkeclaims, andhatthe coworkerhad conveniently printed copies of
the alleged sexual exchange between him and the plaintiff, provided Empreseasith to
distrust” the coworker’s accountd. Nonetheless, Empress chose to “ignore these warning

signs and instead blindly credited” the coworker’s accolt.
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Applying the Second Circuit’s analysis here, Plaintiff is unable to show tleahita
negligently relied on Pauv’s discriminatory intent in making its terminatibren assunmg
Pauv harbored discrimaiory animus towards Plaint#f a proposition that the record does not
support —Plaintiff is unable to show thdiaconic negligently relied on Pauv’s statements
Plaintiff does not disputthat it wasBier who initiatedthe report against Plaintiff by calling
Bier's supervisor, Duraku. Def. 56.1  43. After Duraku notified Woodruff, Woodruff contacted
Bier, Febo, and Mclnegry to discuss the details of the incident, not Pddvat §45-49. It
was onlyafter Woodruff, Febo, and Mclnergemade their decision to terminate Plaintiffat

Woodruff spoke to Pauv. Pl. Counter Y 50.

Plaintiff attempts to discredit these undisputed facts by citing to deposition tesfimony
which Woodruff greed thatbased on his conversations with Duraku, Pauv, Febo, and
Mclnerney, Plaintiff was terminated. PIl. Counter § 96(i). However, Plagdués not challenge
— and Woodruff's testimony makes clear — that the termination decision was ynatedruf,

Febo, and Mclnerney, before Woodruff spoke to Pauv. Nevertheless, even assuming teat Pauv’
comments could have affected Taconic’s decision to terminate Plaintiff, nathimg record

indicates that Pauv made athigparaging or untrue remarkkl. Pauv simply told Woodruthat

hehad not seen Plaintiff take the cleaning suppliesthiaiBier told him thathe had. Def. 56.1

1 6Q Accordingly, no reasonable juroould find that Taconic acted negligently in terminating
Plaintiff, nor thatTaconic “blindly credited” Pauv’s commentsmaking itstermination

decision.

Third, Plaintiff's cites toNYS Appeals Board determination that Plaintiff was eligible
for unemployment benefits. Pl. Opp. at However, as Defendants correctly note, these

“unreviewed state administrative determinations do not have a preclusivieoeffEitle VII
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cases. SeeShaolin Jiang v. Flushing Ctr. IndNo. 06 Civ. 3729ERK) (LB), 2009 WL
9124372, at *7 (E.D.N.Y. Mar. 9, 2000)To the extent that plaintiff offers the unemployment
decision to demonstrate that defendanproffered reason for termination is a pretext for
discrimination, the argument is unavailit)g see also Raniola v. Brattp843 F.3d 610, 623-24
(2d Cir. 2001)citing Univ. of Tenn. v. Ellioft478 U.S. 788, 795 (1986)The Supreme Court
has held that Congress, in enacting Title VII, generally intended to elintiheabending effect

of prior administrative findings and providela novdrial on Title VII claims?).

Assessing Plaintiff’'s evidence as a whole, the Court finds that Plaintifaldeito rebut
Defendants’ legitimate nondiscriminatory reason for his terminatiomoingly, Defendants
are entitled to summary judgment on Plaintiff'siciaof race and color discrimination under

Title VII.

B. Hostile Work Environment

Plaintiff alsoallegesthat Pauv’'s comments regarding Plaintiff's hair, attire, and work
ethic, and his comparisons of Plaintiff with other black people in the neighbodreod,
sufficiently pervasive to support a Title VIl hostile work environment claimOpp. at 17.To
defeat summary judgment on astile work environment claim, Plaintiff must produce evidence
that “the workplace was permeated with discriminatory intinegiatidicule, and insult, that
was sufficiently severe or pervasive to alter the conditions of the vigmpéoyment.”

Brenner 2016 WL 4703889, at *giting Patterson v. Cty. of Oneid&75 F.3d 206, 227 (2d
Cir. 2004). The court must consider “dde circumstances,” such as “the frequency of the
discriminatory conduct; its severity; whether it is physically threateningroiliating, or a mere

offensive utterance; and whether it unreasonably interferes with an emploxe&’
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performance.”Miller v. Praxair, Inc, 408 F. App’x 408, 411 (2d Cir. 201@®iting Harris, 510

U.S. at 23.

As an initial matter, Pauv’'s comments about Plaintiff's smoking habit, shoes, akd wor
ethic wereracially neutral and Plaintiff does not sufficiently alléjat thee comments were in
fact discriminatory.Seelioi v. New York City Dept. of Health and Mental Hygie3te4 F.
Supp. 2d 567, 591 (S.D.N.Y. 2012) (quotiilano v. Costellp294 F.3d 365, 378 (2d Cir.
2002) ("While actions that are racially neutral on their face can be considered inrap$iessi
totality of the circumstances formastilework environmentlaim, there must be some
circumstantial or other basis for inferring tisathincidents were in fadiscriminatory”)
(internal quotation marks omittedpdditionally, Pauv’'salleged discriminatory comments
concerning Plaintiffdreadlocks saying that Plaintiff had a lot of haitand his resemblance to
other African Americas with dreadlocks in the neighborhood simply do not amount to the
“steady barrage of opprobrious . . . comments” sufficient to alter the conditi&tesimtiff's
employment.Tolbert v. Smith790 F.3d 427, 439 (2d Cir. 2015ge alsdchwapp v. Town of
Avon 118 F.3d 106, 110 (2d Cir. 1997) (“For racist comments, slurs, and jokes to constitute a
hostilework environmentthere must be more than a few isolated incidents of racial enmity .
instead of sporadic racial slurs, there must be a steady barrage of ausoadial
comments.). Here,even assessing the evidence in the light most favorable to Plaintiff, Plaintiff
is unable to show that Pauv’'s comments about Plaintiff's hair and Pauv’'s compafisons
Plaintiff to other individuals with dreadlocks, which occurfégdee or four times” in 2009,

unreasonably interfered with Plaintiff's work performance.

Moreover nothing in the record suggetstat Pauv’'s comments were motivated by

hostility towards African Americandn fact, Plaintiff testified at his depositidhat Paiv never
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called him any derogatory names and that he had never heard Pauv make any cabouents
the race of anyone at work. Def. 56.1 {{ 91-BBough Plaintiff claims that Pauv complained
about Plaintiff's performance as a superintendent, the record indicatethiflamanagers made
similar complaints.See idat 11 916. Moreover, Plaintiff acknowledged that Pauv considered
him “family” and that Plaintiff called on Pauv to lend him money to support hidawity. 1d.

atq 90.

Viewing the evidence as a whole, the Court finds that Plaintiff is unable to shiow tha
Pauv’'s comments created a hostile work environment. Accordingly, Defendanis footi
summary judgment as to Plaintiff's hostile work environment claim under Titles VII

GRANTED.

C. Retaliation

Plaintiff allegesthat hisMarch 8, 2012ermination was in retaliation for Paiff's
complaintsabout Pauv. Pl. Opp. at 19. As the Court previously notéaljation claims
pursuant tdritle VIl are also analyzed under therdenshifting framework inMcDonnell
Douglas See Juted20 F.3dat 173. Under the frameworla plaintiff alleging retaliatiomust
first establisha prima faciecase ofetaliation McDonnell Douglas411 U.Sat802. To
establish grima faciecase of retaliation, Plaintiff must show (1) participation in a protected
activity; (2) that the defendant knew of the protected activity; (3) an aearployment action;
and (4) a causal connection between the protected activity and the adverse empéwxyion.
See Hicks v. Baing§93 F.3d 159, 164 (2d Cir. 2010). Though at this stage, a plaintiff's burden
is deminimus “a plaintiff must proffer some admissible evidence of circumstances thad weul

sufficient to permit an inference pktaliatay] motive,” Bennett v. Watson Wyatt & CA.36 F.
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Supp. 2d 236, 246 (S.D.N.Y. 2004jf'd, 51 F. App’x 55 (2d Cir. 2002), and “cannot meet this

burden through reliance on unsupported assertiocBeénaga5b1 F.3d at 18.

Here Plaintiff can arguablygestablish grima faciecase of retaliation because he
compained to Pauv, his supervisor — putting Pauv on notaigodt Pauv’'s comments relating to
Plaintiff's dreadlocks an®Ilaintiff's disparate treatmemiith regard to assignments. Plaintiff
also $iows that Woodruff spoke ®auvbefore Woodrufinformed Plaintiff of his terminatian
Cf. Little v. National Broadcasting Co., In@10 F. Supp. 2d 330, 387 (S.D.N.Y. 2002) (finding
that plaintiff sufficiently alleged retaliation claim where he compadito supervisor, supervisor
was thus on notice, and supervisor's comments suggested retaliatory animusyeriowe
Plaintiff's retaliation claim fails because Defendants have presentedimégitnonretaliatory
reason for Plaintiff's terminationPlaintiff doesnot show, and nothing in the record indicates,

thatDefendantsproffered reasoffor Plaintiff's termination vaspretexual

Accordingly, Defendants are entitled to summary judgment on Plaintiff's Title V

retaliation claim.

D. State and CityClaims

Defendang havealso moved for summary judgment on Plaintiff's state and city law

claims. Where, as here, all federal law claims are eliminated before trial, the “tredlit@alues

5To support his retaliation claim, Plaintiff also contends that Taconic did owitlera “reasonable avenue” to
complain about Pauv’s discrimination. Pl. Opp-2I® However, tis analysis is inapplicable here. Whether an
employer provided a reasonable avenue of complaint is a consideration whentifh wants to impute liability
from a coworker to the employeBee, e.gHowley, 217 F.3dat 154 (noting that for imputing the conduct of a
coworkerto the employer, plaintiff must demonstrate that “the empléaikd to provide a reasonable avenue for
complaint) (emphasis added). Here, Pauv is Plaintiff's supervisor, not hisrger, and thus adady an agent. As
discussed previously, Pauv’s actions can be imputed to Taconic threatgghpgaw” liability, however, the record
does not support this applicatioMoreover, Plaintiff could have complained directly to his Union.
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of judicial economy, convenience, fairness, and comity’ “weigh in favor of declining to exercise
supplemental jurisdiction over any remaining state and city law claims. Kolariv. N. Y.-
Presbyterian Hosp., 455 F.3d 118, 122 (2d Cir. 2006) (quoting Carnegie—Mellon Univ. v. Cohill,
484 U.S. 343, 350 (1988)). Having dismissed Plaintiff’s sole federal claims, the Court declines
to exercise supplemental jurisdiction over Plaintiff’s state and city law claims. See 28 U.S.C. §

1367(c)(3). Thus, they are likewise DISMISSED.

VY. Conclusion

For the reasons set forth above, Defendants’ motion for summary judgment is
GRANTED. The Clerk of Court is respectfully directed to terminate the motion, Doc. 67, and

close the case.

It is SO ORDERED.

Dated:  September 30, 2016
New York, New York

A [

Edgardo Ramos, U.S.D.J.
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