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SOUTHERN DISTRICT OF NEW YORK ijh HOTRONIC, .
Wpoc# 1l
FNU LNU a/k/a “Tony McKinnon™ a/k/a {DATE FILED: _|0I7fIS~ |

“Saeed” a/k/a “Reginald Davis,”
Petitioner,

No. 12-cv-7897 (RIS)

=-V=-

UNITED STATES OF AMERICA,

Respondent.

UNITED STATES OF AMERICA,

-v- No. 09-cr-543 (RJS)
OPINION AND ORDER

FNU LNU a/k/a “Tony McKinnon™ a/k/a
“Saeed” a/k/a “Reginald Davis,”

| Defendant.

RICHARD J. SULLIVAN, District Judge:

Petitioner brings this petition for the issuance of a writ of habeas corpus pursuant to 28
U.S.C. § 2255 (the “Petition™), requesting that the Court vacate his convictions and sentences for
aggravated identity theft and making false statements. Specifically, Petitioner challenges these
convictions and sentences on the ground that he received ineffective assistance of counsel prior to
attending a proffer session with the government to determine whether he was eligible for the safety
valve provisions of 18 U.S.C. § 3553(f) (**§ 3553(1)") and the U.S. Sentencing Guidelines

(“U.S.S.G™) §§ 2D1.1(b)(17) and 5C1.2(a). For the reasons set forth below, the Petition is denied.
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|. BACKGROUND?!

On April 30, 2009, law enforcement officers, including Immigration and Customs
Enforcemen(*ICE”) agents, arrestedetitionerat his home for his participation in anspiracy
to distribute heroin.(Trial Tr. at 193:2-11.) During a posfrrest interview on the same day,
Petitioner identified himself to ICE agents as Reginald Lynn Dadigt( 193:9-11), a name that
the government arguesand the Second Circuit has affirmed based on “overwhelming” evidence
—does not belong to Petitionasee United States v. Adekanbi, 675 F.3d 178, 185 (2d Cir. 2012).
After receiving consent for a seartiat same day, thdf@wersalsosearched Petitioner’'s apartment
and found a New York State identification card with the name “Reginal L. Davis” ghdlbaie
of October 8, 1984, a Citibank banking card with the name “Reginal Davis,” and aficgd@ah
bracelet with the name “Reginal DavigTrial Tr. at 146:25150:10.) On May 28, 2008,grand
jury in the Southern District of New York returned an indictment, charging Petitioddoar ce
defendants for their participation in a conspiracy to digteland possess with the intent to
distributeone kilogram or more of a mixture or substance containing a detectable amuenaiof
in violation of 21U.S.C. §8812,841(a)(1), 841(b)(1)(® and 844“Count One”). (Doc. No. 17
(“Original Indictment”)) The charge carried a mandatory minimum sentence of ten years’
imprisonment and a maximum sentence of life imprisonment.

On July 142009, PetitioneretainedattorneyJohn Russo to represent him. (Doc. No. 21.)

Thereafter, and throughohits representation, Petitioner consistemtigintained that his name was

L Unless otherwise indicated, citations to docketed items refer to thoseéataateat appear in Petitioner’s criminal
case,United Sates v. FNU LNU, No. 09cr-543 (RJS). However, the Court also cites to materials that appear in
Petitioner’s civil caseFNU LNU v. United Sates, No. 12cv-7897 (RJS), including the Petition (Nb2-cv-7897
(RJS) Doc. No. 1 at-828 (“Pet.”)),the government’s opposition (Doc. No. 180 (“Opp’n™)), Petitioner’s reply (Doc
No. 182 (“Reply”)), and all exhibits and declarati@itached therein. The Court also relies ontthescriptsfrom

the following proceedings in the criminal cagbe January 4, 2010 pretrial conference (“Jan. 4 PTC Tr.”), the May
19, 2010 pretrial conference (“May 19 PTC TrtHe June 1, 2010 finakgtrial conference (“June 1 PTC Tr.the

June #15, 2010 trial of Petitioner (“Trial Tr.”), and the September 24, 20@tereing of Petitioner (“Sent. Tr.”).



ReginaldLynn Davis. (Declaration of Petitioner, dateAug. 20, 2012, No. 12v-7897 (RJS),
Doc. No. 1 at 3—4*Petitioner Decl.”), 1 2-3.)

On December 10, 2009, Russo emailed the government to inquirevastter Petitioner
waseligible fora reduced sentence pursuant to813653(f)safety valveprovision? (Declaration
of Ann-Elizabeth Ostrager, dated Oct. 23, 200\, 12cv-7897 (RJS),Doc. No. lat 5-7
(“Ostrager Decl.”)Ex. A at 1.) On the same day, the governnedtirney respondeithat “any
discussion of a plea agreement only begins with [Petitioner] coming cle&n hveit true
identification. Without that, we cannot agree to a safety valve bettamdidbe our positiornthat
he is not being truthful.”1¢.) OnDecember 21, 2009, Petitioner and his couasehded a proffer
sessionwith the government to determine whether Petitioner was sedég eligible however,
during the proffer, Petitioner continuedasserthat his name was Regindlgnn Davis, that his
birth date was October 8, 198hd that his social security numtveas|jjjjjjjl- (Tria! 7.
at 479:14480:12, 482:419.) Petitioner alsonaintained that he was responsible for less than one
kilogram of heroin,which, if believed, wouldesultin a mandatory minimum sentence of five
years’ imprisonment, and a maximum sentence of 40 'ymapsisonment pursuant to 21 U.S.C.
88 841(a)l), 841(b)(1)(B), andB46. (Jan. 4 PTC Tr. at 4:Z1 (Russo noting thalPetitioner
continues to dispute that the hera@onspiracy involved more than a kilogram of herand,
therefore, Petitioner would not accept a plea agreement under 21 US81ib¥1)(A); Sent. Tr.
at 28:24-29:3 (government asserting that Petitioner “was not truthful in his safety maffer”

because “it is clear he engaged in more than 10 transactions over the course of)30 days

2 Section 3553(f) provides that the Court may impose a sentence belatutargtmandatoryninimum sentence if,
among other things, “the defendant has truthfully provided to the Govetratieinformation and evidence the
defendant has concerning the offense or offenses that were part of the sam@toonduct or of a common scheme
or plan.” 18 U.S.C. § 3553(f).



On March 4, 2010a grand jury returnedsubsequent indictmertharging Petitioner with
four additional countsSpecifically, Count Three charged Defendant wmgkingfalsestatements
about his identityn his postarrest statements to law enforcement offia@rsApril 30, 2009n
violation of 18 U.S.C. § 1001 (“Count Three”); Count Four charged Defendant witimgniakse
statements about his identétyring his proffer session with the government on December 21, 2009
in violation of 18 U.S.C. §001(“Count Four”); Count Five chargeDefendant withaggravated
identify theftin connection with his posirrest statements to law enforcement officers on April
30, 2009 in violation of 18 U.S.C.1®28A(a)(1) and (c)(4)'Count Five”); and Count Six charged
Defendant with aggravated identity theft in connection with his statert@rtke government
during his proffer sessioan December 21, 2009 in violation of 18 U.S.C1&8A(a)(1) and
(c)(4) (“Count Six”). (Doc. No. 122 (“S3 Superseding Indictmen?’).)

After retaining new counsel, PetitionBled a motionon March 29, 201@o suppress
statements made during the proffer session, claiming that Russo reinééiextive assistance of
counsel when he arranged for Petitioner to attend the proffer session even thouylethegnt
had warnedRussothat it would oppose the safgtvalve if he maintained that his name was
ReginaldLynn Davis. (Doc. No. 63.) During a pretrial conference on May 19, 2010, the Court
deniedPetitioner'smotion to suppress, noting thédin the absence of a declaration or affidavit
from [Petitioner],”the Court was “not in a position to determine whether or not Mr. Russo acted
objectively unreasonably.. .[T]hat analysis turns on precisely what information was conveyed

to [Petitioner] by Mr. Russo.” (May 19 PTC Tr. at 50:18-24.)

3 Count Twoof the S3 Superseding Indictmetitarged Petitioner's edefendantvith maintaininga “stash houseth
violation of 21 U.S.C. 856(a)(2)(“Count Two”).



On May 26, 2010, Defendant filed a motion to sever Counts Three, Four, Five, and Six of
the S3 Superseding Indictmernthe false statemesiind identity theft chargesfrom Counts One
and Two- the heroin chams— on the groundhat there wa no connection between the fals
statements and identity theftarges and the heroin charges. (Doc. Nos. 84, 89.) During a pretrial
conference on June 1, 2010, the Court denied the motion to sever, findithg tfadde statemest
and identity theft charges and the heroin charges were properly linked under Rule 8 déthe Fe
Rules of Criminal Procedure. (June 1 PTC Tr. at 12:15-21.)

On June 7, 2010, trial commenced on Counts Oheo, Four, and Six of theS3
Superseding Indictment against Petitioner and one other deféhdAst.relevant herethe
government introduced evidence during the tndicatingthat Defendanthadidentified himself
asReginaldLynn Davisto federal agent®llowing his arrest on April 30, 2009.&ge, e.g., Trial
Tr. at 193:2-11 Testimony of ICE Special Agent Richard Johnsad) at 146:25150:10
(Testimony of ICE Special Agent Brian Herbert, indicating that, duringaeclseof Petitioner’'s
apartment on April 30, 2009, he found a New York State identification card with the nam
“Reginal L. Davis” ad birth date of October 8, 1984, a Citibank banking card with the name
“Reginal Davis,” and an identification bracelet with the name “Reginal Dayi$te government
also introduced evidence demonstrating that Petitioner had identified himsedfemtR Lynn
Dauvis to the government during Petitioner’s proffer session on December 21, 38®.9(, id.
at 482:4-25 (Testimony of ICE Special Agent Carl DeFilippo, indicating that Petitioner staded th
he wasReginald Davisthathe was born o@ctober8, 1984 thathis social security number was

I 2dthathe had been issued a social security card with this number to his address in

40n June 8, 2010, prior to each party’s opening statementgotieenment stated, without explanation, that it was
not going to pursue Counts Three and Five. (Trial Tr. at-72:48.) Subsequentlypan the government’s motion
at sentencing, the Court dismissed Counts Three anduMiiverejudice (Sent. Tr. at £:22-65:3.)



Brooklyn, New York)) The government then call&kginald Lynn DavisJr. — not Petitioner
who testified thathis name is in fact Reginald Davtkathis birth datas July 20, 1984thathis
social security numbés | lij. thathe residesn Houston, Texaghathe had never lived
outside of Texas or travelled to New York, ahdthe had never met Defdant or giverhim
permission to use his name or social security numbkt. a{ 650:2651:13, 659:20-665:22
667:1-668:25 The government aldatroduced Davis’s birth certificatsocial security card,
and passpompplication among other itemss evidence to support Mr. Davis’s testimoifhd.)
In summations, the government repeated the evidence presdntadl to demonstrate that
Petitioner was not Reginald Lynn Davis and asked thetqucpnsidemwhether, after havingad
the opportunif to observe Petitioner throughout trial, it “fit with [tHecommon sense” that
Petitioner, who appeared to be well over 40 yearsvwddjn fact only 5 years oldas his stated
date of birth and social security number suggestetat(902:9-13.) The governmentaintained
that it was “not a close question.l'd(at 985:12.)

On June 15, 2010, the jury returneglalty verdict against Petitioner on Coa@ne, Four,
and Six. (Id. at1089:4-22, 1090:521.) On September 24, 2018fter findng thatPetitioner was
noteligible for thesafety valveprovisions of§ 3553(e) or U.S.S.G. 2D1.1(b)(1land 5C1.2and
that Defendant deservedwo-level enhancemerior obstruction of justice pursuant thS.S.G.
3C1.1,the CourtsentencedPetitioner b 110months’ imprisonment. See Sent. Tr. aR2:21-23;
29:9-14 (“[l]dentity is part of the information that is required to be provided concerning the
[narcotics conspiracy offense [and] a failure to provide that information, in addition to the
obstruction, $ enough to precludedtsafety valve from applying; id. at61:12—22.)Specifically,
the Court imposed a sentencé 86 months’ imprisonment on CounOne 60 months

imprisonment on Courfourto runconcurrently witithe sentence o@ountOng and 24months’



imprisonment on Cour8ix to run consecutivelwith the sentences ddounts One and Fourld()
The sentencen Count Onavasbased in part,on the fact that the jury and the Court found that
Defendant’s narcotics consacy involved 100 gran morebut less than one kilogram loéroin

a violation of 21 U.S.C. § 841(b)(1)(B). (Sent. Tr. at ®;5Hial Tr. at1089:17-22.)

On September 29, 2010, Petitiondged a timely notice of apgal, arguing thafi) there
wasinsufficient evidencefrom which the jury coulcconvict Petitioner on Counts Four and Six,
(ii) the Courtimproperly deniedPetitioner’s motion to suppress statements made during the-safety
valve proffer, (iii) tre Court improperlydeniedPetitioner's motion for severance of Couned
from Counts Four and Six, and )iPetitioner'ssentence wagrocedurallyand substantively
unreasonable(Doc. No. 126.)Adekanbi, 675 F.3d at 1820n March 29, 2012, the Seco@Gdcuit
affirmed Petitioner’s conviction and sentemgell respects See Adekanbi, 675 F.3d at 187In
relation to Petitioner's argument that the Court improperly deniedmagon to suppress
statements from the proffer sessitme Second Circuit found that “[h]aving been informed of the
government’s precondition forcemmending safetyale relief’— that Petitionemustreveal his
true identity— Petitioner nonetheless voluntarily attended the safaltye proffer session and “lied
about his identity during the profferd. at 184.

Petitionersubsequentlyiled the instant Petition, arguing thide Court should vacates
convictionsand sentensefor Counts Four and SikecauseRussoprovided Petitioner with
constitutionally ineffective assistance of counsel wReissoadvised Petitioner to participate in
the safetyvalve proffer sessionin the alternativeRetitioner requests thdte Court conduct an
evidentiary hearingo assess whether Russo’s conduct fell below an objective standard of

reasonableness and prejudiced Petitioner.



[I. LEGAL STANDARD

Section 255 enables a prisoner who was sentenced by a federal court to petition that court
to vacate, set aside, or correct the sentence on the grounds that “the sentengeose im
violation of the Constitution or laws of the United States . . . or is otkersuibject to collateral
attack . . . .” 28 U.S.C. 8255(a). Relief under 8255 is generally available “only for a
constitutional error, a lack of jurisdiction in the sentencing court, or an errowajrlact that
constitutes a fundamental defect which inherently results in a complete ragpeaf justice.”
United Sates v. Bokun, 73 F.3d 8, 12 (2d Cir. 1995) (citation and internal quotation marks
omitted). “Because collateral challenges are in tension with society’s stitenggt in the finaly
of criminal convictions, the courts have established rules that make it moreltitfiia defendant
to upset a conviction by collateral, as opposed to direct, attat&k’Man Mui v. United Sates,

614 F.3d 50, 53 (2d Cir. 2010) (citation and ingrquotation marks omitted). A claim of
ineffective assistance of counsel, however, is one permissible basis {pn@pn82255 petition.

The Sixth Amendment to tHg.S. Constitution guarantees a criminal defendant’s right to
the assistance of counsefee U.S. Const. amend. VI. When challenging the effectiveness of
counsel’s assistance, a party must demonstrate that (1) counsel’s megpi@sefell below an
objective standard of reasonableness” measured against “prevailingspyoé norms,” iad (2)
this “deficient performance prejudiced the defense” in the sense that “therecésanable
probability that, but for counsel’s unprofessional errors, the result of the proceemliid) ivave
been different.”Srickland v. Washington, 466 U.S. 668687-88, 694 (1984)A court must reject
a petitioner’s ineffective assistance of counsel claim if it fails to meet eitbveg.pSee Gonzalez
v. United States, 722 F.3d 118, 130 (2d Cir. 2013).

With respect td3rickland’s first prong, a court “must judge [counsel’s] conduct on the

basis of the facts of the particular case, ‘viewed as of the time of caiosetuct,” and may not
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use hindsight to secorgliess his strategy choicesMayo v. Henderson, 13 F.3d 528, 533 (2
Cir. 1994) (quotingxrickland, 466 U.S. at 690). The court starts from the strong presumption that
counsel’s conduct fell “within the wide range of reasonable professionsiaas®.”Strickland,
466 U.S. at 689. “Actions and/or omissions taken by counsel for strategic purpcseslygeio
not constitute ineffective assistance of couns@ibbons v. Savage, 555 F.3d 112, 122 (2d Cir.
2009) (citingStrickland, 466 U.S. at 69@1). Because there are many different ways to provide
effective assistamcin any given case, and “[e]ven the best criminal defense attorneys would not
defend a particular client the same way,” there is a strong presumptiocothregel rendered
adequate assistance and made all significant decisions in the exercise of regaafestional
judgment. Srickland, 466 U.S. at 689.

With respect tdSrickland’s second prong, an “error by counsel, even if professionally
unreasonable, does not warrant setting aside the judgment of a criminal prodeééierror had
no effect on the judgment.Henry v. Poole, 409 F.3d 48, 63 (2d Cir. 2005) (quoti8gickland,
466 U.S. at 691). Rather, to find prejudice, a court must conclude that “counsel’s conduct so
undermined the proper functioning of the adversarial process that the trial cannaedemnes
having produced a just result.Id. (quoting Srickland, 466 U.S. at 686). In other words, a
“reasonable probability” that the outcome would have been different but for coutsitient
performance is “a probability sufficient tmdermine confidence in the outcom&tickland, 466
U.S. at 694.

[1l. DISCUSSION

Petitioner argues that Russo’s conduct wgsatively unreasonable becauessdfailed
to advise Petitioner about the risk of attending the proffer sessidhaitllis conduct prejudiced
Petitioner because, had he known aboutiies, he would not have attended the proffer session

and made incriminating statemen{®etitioner Decl. {1-5.) For the reasons explained below,

9



the Courtfinds that Petitioner has failed toeet the high burden of establishing feefive
assistance of counseind, therefordjis Petition is denied.

A. Petitioner Has Failed to Demonstrétat Russo’s Conduct Was Objectively Unreasonable

Petitioner contendthat Russo’s conduct was objectively unreasonable because Russo (i)
failed to tell Petitioner that the government would oppose satdixe relief if he continued to
maintain that hisxame was Reginald Dayiand (ii) failed to offer informed advice conteng
Petitioner's decision to attend the proffer sessioDespite these arguments, the record
demonstrates that Russo’s conduct was objectively reasonable.

First, Russo’s declaration and the record at trial establish that Russo, at theagtrgld
Petitioner about the government’s email. Russo as®tshe informedPetitioner that if he
attended the safetyalve proffer and continued to maintain that his name was Reginald Davis, the
government would oppose safetgive relief becausé did not believe that he was Reginald
Davis. Gee Declaration of John L. Russo, dated Feb. 21, 2013, Doc. No. 181 (“Russo Decl.”),
1 6.) While Petitioner claims, through his declaration, that Russo told him no suchstgng (
Petitioner Decl. § 5k districtcourt confronteavith competingdeclarations on a habeas petition,
“need not assume the credibility of factual assertions . . . where the assaré@ontradicted by
the record in the underlying proceeding?uglisi v. United Sates, 586 F.3d 209, 21£d Cir.

2009). Herethe record contradicts Petitioner’s deeltion and establishes that Russo informed
Petitionerabout the government’s view of leafetyvalve eligibility. Indeed, Petitioner's Reply
concedes that Russo informed Petitioner about the government’s position on his/aaéety
eligibility. (SeeReply at 4 (noting that Russo “pass|edltorPetitioneithe contents of the-malil

he exchanged with the government . . . in which the government advised that it would oppose

safetyvalve relief absent Petitioner ‘coming clean with his true identificalignMoreover, ly

10



signing the Proffer Agreement, Petitiofiertheracknowledged that Russo explained the contents
of the Proffer Agreement to Petitioner. (OpgEx. A (“Proffer Agreement”at 1-2.)

In addition, tathe extent that factual disputes remain, the Court timalsRusso ithe more
reliable source, especially sinagury has found- and the Second Circuitasaffirmed — that
Petitionerrepeatedlyied to federal officers about his identit§iee Adekanbi, 75 F.3d at 18536
(noting that Petioner lied about his identity¥ee also Melo v. United Sates, 825 F. Supp. 2d 457,
463 (S.D.N.Y. 2011ffinding, based on the record at trial, that couissdfidavit that he advised
petitioner is“more worthy of consideration than [petitioner’'s] se#frving assertions to the
contrary,” especially in light of thestrong presumption that counsetonduct falls within the
wide range of reasonable professional assistance” (&tfinggland, 466 U.S. at 689))As a result,
the Court finds that an evidentiary hearing is not needed to rekelf@&ctual dispute as to whether
Russo informed Petitioner about the contents of the government’s &sabBuglis, 586 F.3d at
215 (noting that a trial judge, who is “intimately familiar with the procegsland the surrounding
circumstances . . . based on the knowledge gained in the underlying criminal proeeedorg
his or her role as a trier of fact in the habgeoceeding,” is in a position to hold, without a full
evidentiary hearing, “that the particular petitioner had no chance of ovegaroimsel’s
detailed” affidavit);Chang v. United Sates, 250 F.3d 79, 86 (2d Cir. 200@ffirming the district
court’s denial of an evidentiary hearing where the court, which “having trieccdéise, was
intimately familiar with the trial proceedings and the events and circumstamoasrgling them,”
concluded that “a hearing would not offer any reasonable chance ai@itsrview of the facts”
since “the testimony of [petitioner] and his trial counsel would add little or rgpthithe written
submissions”);Diallo v. United Sates, No. 12cv-3310 (MAE), 2014 WL 4460364, at *2

(S.D.N.Y. Sept. 10, 2014denying petitioner’s requelir an evidentiary hearing where the court

11



was “familiar with the present case” and petitionegfielgations are not supported by objective
evidence aside from his ovaelf-serving assertioriginternal quotation marks omtl)).°

Nevertheless, Petitioner argues theaten ifRussoinformedPetitionerabout the contents
of the government’s emathe advicevasso deficient that it constituted no advice ataltithat,
therefore, hevas umble to make an informed decision about whether to attend the proffer session
(Pet. at7.) In particular Petitioner claims that he should have been adw§€dl the “costs and
benefits of signing such an agreement,” including tht@tementsnadeat this proffer cold be
used againgtim at trial' notwithstandindhis rights against selhcrimination,and(ii) the factthat
“the government could seek to bring additional charges” based on his statenteetpratfer
session. (Reply at-%.) Petitioner further argues thtitere wereseveral alternativeourses of
action that Russo could have pursued, such as submitting a written praffiercting Petitioner
notto answerquestions about his identity during the proffer sess{®et. aB-11.)

However while counsel is “obliged to inform his client of the consequences of proffering
in order to accord with prevailing professional nornida¥isv. Greiner, 428 F.3d 81, 88 (2d Cir.
2005),the fact remainthat“[t]here are countless ways to provide effective assistance in any given
case, Srickland, 466 U.S. at 689.Accordingly, the mere fact thaRusso could have pursued
alternative courses of action does not mean that his ategeedingthe proffer sessiomas
deficient. Herethe record demonstrates thisso advise®etitioner of the factors relevant to

whether he should attend the proffer session, namely that (i) if he continued to mhmitéis t

5 Petitioner’s request for an evidentiary hearing is denied for the additieason that, as the Court finds below,
Petitioner has failed to demonstréitat he was prejudiced Russo’s alleged failure to advise him about the safety
valve poffer session. See Barnes v. Burge, 372 F. App’x 196, 202 (2d Cir. 2010) (“Because we conclude that
Petitioner has failed to demonstrate prejudice resulting from coumglelgged errors, any evidence regarding why
counsel took the actions he did wio utimately be irrelevant.”)Al-Kassar v. United States, No. 07cr-354 (JLC)
(JSR), 2014 WL 1378772, at *13 (S.D.N.Y. Apr. 8, 2014) (“No hearing is requiregsblve whether [petitioner’s]
trial counsel’s performance fell below the standard of reasonableness becdtisadgdatannot establish prejudice,
and neither the record nor [petitioner’s] own arguments demonstratntbatdentiary hearing would overcome this
deficiency.”),report and recommendation adopted, 2014 WL 3417643 (S.D.N.Y. July 14, 20).
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name was Reginald Davis, the government would oppose his eligibility for-safegyrelief(see
Russo Decl. § 6)and(ii) by attending the proffer session, hederstoodthat he waswaiving
severalrights including his Fifth Amendment right against sel€rimination (see Proffer
Agreement at42). See Davis, 428 F.3cdat 89 (finding that counsal’s advice was deficient where
petitionerwas not informed that he was waiving his constitutional right againstselfimination)
In addition, vhile the record does not demonstrate that Russo explicitly advised Petitatrt@eth
government could fileadditional chargeagainst himthe Proffer Agreementyhich Petitioner
executed before making statements to the governmentesslystated that Petitionatiscussed
with Russaandunderstood the terms of the Proffer Agreement, includinghibagovernment may
use the statements heade during the proffer session “at any stage of the criminal proceeding for
any purpose.” Froffer Agreement at-2) Furthermore, ashe record demonstrateend aghe
Second Circuit has affirmeBetitioner’s decision to attenld proffer session drsign the Proffer
Agreement was voluntary See Adeknabi, 675 F.3d at 184 (“[Petitioner], through counsel,
requested a safetyalve debriefin§] . . . voluntarily attended the safetglve proffer with his
attorney and signed the proffer agreemenfsee also, e.g., Proffer Agreement at (hoting that
Petitioner “has requested an opportunity” to conduct a proffer session with the govériimant
Tr. at 479:14480:5 (ICE Special Agent DeFilippo, who attended the proffer session, tetdied
the proffer was a “voluntary meeting requested by [Petitioner] and his defensekpliins
Finally, and perhaps most importantly, the Court finds Baésdés decision to allow
Petitioner to attend the proffer sessi@tl “within the wide range of reanabé professional
assistancethat was appropriate under the circumstances of this &xsekland, 466 U.S. at 689.
In assessing the reasonableness of a lawyer’s addgeeding whether a defendant shoattgind

a proffer session with the government, a court should consider whether the decisionwitimee
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the government was strategiee Capalbo v. United Sates, No. 02cr-1237 (RJHYLAP), 2012
WL 1288486, at *10 (S.D.N.Y. Apr. 16, 2012)Capalbo 1), report and recommendation
adopted, 2012 WL 3779190 (S.D.N.Y. Aug. 31, 2012¥Tapalbo I1”). A strategic decision is a
“conscious, reasonably informed decision made by an attorney with amm &@gnefitting his
client.” Cox v. Donnelly, 387 F.3d 193, 198 (2d Cir. 2004jtation andnternal quotationmarks
omitted). As a resulteven if a defendant makes statements during a proffer session thai lead
additional criminal charges, a counsel’s advice regardipgpffer session may b&rategicand
seen as made to benefit his clidnthe decision is based on, for examg@elan to*limit[] his
client’s exposure to further criminal indictment or a maximum sentence at @apalbo I, 2012
WL 1288486, at *11see also Reich v. United Sates, No. 07cv-2406 (NGG), 2010 WL 10373, at
*4 (E.D.N.Y. Jan. 4, 2010) (noting that counsel’s advice to attend a proffer sesgidralso be
reasonable where the defendant is attemptingegotiate a plea agreement

Here, assuming Russo advised Petitioner to attend the proffer session, suetcad\be
consideredan objectively reasonable strategy aimed(iatreducing the mandatory minimum
sentencehe wouldhave receive if he were convictedinder Count Onef the thenoperative
indictment (see Original Indictment (charging Petitioner with a violation of 21 U.S.C.
8 841(b)(1)(A, which carriesa mandatory minimunsentencef 10 years'imprisonment)) and
(i) convincing the government that Petitioner was indeed Reginald Bad<ligible for the
safety valve In relation to the first goaRusso soughb convince the government that Petitioner
should be allowed to plead to a lesser included charge which carmeantatory minimunterm
of imprisonment. $ee Russo Decl. § 4 (noting that, in December 2009, Russo engaged in plea
discussionswith the government to see whether the government “would be willing to offer the

Petitioner a plea agreement to a lesser included offense that would carry no nyandatoum
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term of imprisonment”)see also Jan. 4 PTC Tr. at 182-14 (“Mr. Russo has madeclear that
his client really wishes to plead guilty, disputing only one element of the&paacy count which
is the weight.”)) Given thisobjective the decision to bring Petitioner in for a proffer session was
hardly irrationa) since Petitioner could still benefit considerably even if he were unable to
persuade the governmenttashis true identity or the propriety of the safety val\Bee Reich,
2010 WL 10373, at *4 (“[Clounsel does not render deficient performance by allowing s clie
to speak to government agents to lay a foundation for potential plea negotiations.”).

In relation to the second goalien though the government told Russo that it did not believe
that Petitioner was Reginald Davis, by time of theDecember 21, 2008roffer, he government
had provided Russo witto evidenceto support its position that Petitioner was not Reginald Davis
(See Jan. 4PTC Tr. at 20:35 (Russo stating thahe governmenhad not yet producedny
evidencalemonstrating thd®etitioner was not Reginald Dawad that “I don’t know if they have
any”)); see also Strickland, 466 U.S. at 689 (noting that a court must evaluate counsel’'s conduct
“from counsel’s perspective at the time” of the challenged condéa)a result, athte proffer
sessionRusso was eitked to assume that Petitioner, who always maintained that he was Reginald
Davis Gee Petitioner Decl. ), wasReginald Davisand thatjf Petitioner was truthful during the
safetyvalve proffer, the governmentight bepersuadedhat Petitioner was Reginald Daasd
was eligible for a safetyalve See Reich, 2010 WL 10373, at *4 (noting that counsel had the
“right to assume his client was telling the truth,” when petitiddees not allege that he told [his
counsethat] his story was false or that [counsel] should have independently known that he would
make false statements at the proffer sessi@ltgration,citation, andintemal quotation marks
omitted)). Furthermore, Russo could have believed that, even itlidenot convince the

governmenthat Petitionerwas eligible for asafetyvalve, Petitioner’s proffer could have been
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useful toconvincethe Court-the ultimate decisionmakef hissafetyvalveeligibility. (See Jan.

4. PTC Tr. at 6:13-25 (“[M]y undaianding . . . is that the government is satisfied that Mr. Davis
was truthful at the safety valve, save [for] his identity. The governmennddesncede that my
clientis ... Reginald Davis. That would be the subjectrdteco hearing . . . [W]e would say
that we were truthful, and ask the Court to conduct a hearing wherein the goveoomlent
demonstrate, by whatever burden they would have, that my client is not who heisdysResso
Decl. § 6 (“I further advised Petitioner that even if the [gJovernment opposed-gafetyrelief

for Petitioner, that the Court could grant such relief despite the [glovernmentsiamn]§); see

also United Sates v. Gambino, 106 F.3d 1105, 1110 (2d Cir. 1997) (“The plain language of
[8 3553(f)] requiredhe district court to make its own determination wheftiefendantfatisfied

the safety valve provision, in light of the entire record including the govermsnent’
recommendation.”).

In sum, because the Court is persuaded that Russo’s advice was stasteédiecause
Petitioner has failed to demonstrate that Russo’s conduct was objectivelyonat#dasthe Court
finds that Petitionehas failed to meet the first prong of tBeickland standard. As a result,
because failure to meet either prong of &veckland standard warrants dismissal of Petitioner’'s
ineffective assistance of counsel claim, the Court denies the Petition.

B. Petitioner Has Failed to Demonstr&eejudice

Petitioner’s ineffective assistance of counsel claim must be denied forditierzal reason
that he has failed to demonstrate that Russo’s conduct prejudicedPbtitioner claim$usso’s
conduct prejudiced him because, had he understood the risks of attending-aatedéepyroffer
sessionhe(i) would not have attended the meeting &jdwould not havenade incriminating

statements about his identttyat led to additional chargeg¢Petitioner Decl. 1 6.)
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As an initial matter, even assuming that Russo’s advice to Petitioner to attendftée pr
session fell below objectively reasonable standards, Petitioner has not and cannotrdesbat
his mere attendance at the proffer session prejudiced him. To the extédttthaner is able to
demonstrate prejudice, it would be based on the fact that hestataheents at the proffer session
and that those statements were later used against him.atciedrdingly, the Court’s prejudice
inquiry focuses on whether Russo’s purportedly objectively unreasonable adgasding
whetherPetitioner shoulgharticipate inthe proffer session prejudiced Petitioner.

Here, the Court finds th&etitioner has failed to establish thlatit for Russo’s deficient
advice, hevould not havanade incriminating statemenrds the proffer sessionPut simply, the
undisputed recordeflects thathe government dvisedPetitionerorally and through the written
Proffer Agreementabout the contours of the Proffer Agreement, includived the government
could usePetitioner's statements “at any stage of the criminal proceeding fopapypse.”
(Proffer Agreemenat 1; see also Trial Tr. at 703:316 (Russaestified that the government
advised Petitioneabout the Proffer Agreemeptior to starting the safetyalve proffer); Russo
Decl. 1 7(“At the beginning of the safetyalve proffer on December 21, 2009, the [gJovernment
reviewed the terms of the safetglve proffer with my client and me~ollowing this explanation,

my client and | executed the agreement.”)n fact, Petitionersigned the Proffer Agreement

acknowledgedhat heunderstood its terms, which he had previously discussed with Russo, and,

thereaftervoluntarily participatel in the proffer session. P(offer Agreement at 2; Trial Tr. at
704:21-705:7)see also Adekanbi, 675 F.3d at 184 (noting that Petitioner “signbd proffer

agreement, which informed him that any statements he made during the session walljd be f

admissible against him”)As a result, because Petitioner knew that the government had questioned

his identity since the beginning of his criminal prosecuti(ee Jan. 4 PTC Tr. afi3:20
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(“[Petitioner’s] identity has beert &ssue all alon) ), Petitionercould not have doubted that his
continuedinsistencehat his name was Reginald Daeisuldbe used againsirh at a later stage
of his criminal proceedings See Adekanbi, 675 F.3d at 184 (“Having been informed of the
government’s precondition for recommending safetlve relief, [Petitioner] nonetheless lied
about his identity during the proffer.”).

Therefore,in light of the clarity of the government’'s oral statementsantien Proffer
Agreement, Petitioner cannot claim that he was unaware of the consequences offatedking
statements concerning his identity during the proffer sesSesmCapalbo I, 2012 WL 1288486,
at *10 (finding that, after signing a proffer agreement which was “unambiguous, and intended to
alert [petitioner] to precisely those features of the proffer session about which he rems ple
ignorance,” ptitioner cannot basean ineffective assistance of counsel claimhis counsel's
alleged failure to telpetitioner that statements he made during the proffer session could be used
against hiny Capalbo 11, 2012 WL 3779190at *2 (“Petitioner’s claims of ineffective assistance
as to [he cownsel's] role in Petitiones proffer sessions with the Government fail because
Petitioner cannot establish that . . . he was unaware of the terms and consequuartiefpating
in those sessions.”)In othe words, even without Russo’s advice, Petitioner understood the risks
of attending the proffer session and nevertheless lied to the govewlumagtthe proffer session
As a result, the Court finds that Petitioner’s ineffective assistance ofsebualaim must be

dismissed for the additioheeason that he has failed to demonstrate prejudice.
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IV. CONCLUSION

For the reasons stated above, IT IS HEREBY ORDERED THAT the Petition is denied.
The Clerk of the Court is respectfully directed to terminate the motion located at the docket entry
dated October 23, 2012 in case number 09-cr-543 (RJS) and to close case number 12-¢cv-7897
(RJS).
SO ORDERED.

Dated: October 7, 2015
New York, New York

RICHARD J.SULLIVAN
UNITED STATES DISTRICT JUDGE
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