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HONORABLE PAUL A. CROTTY, Utiited States District Judge:

This is an intrafamily dispetbetween a 96 year old grantiiet, Allan A. Ash (“Ash”),
who lives in New York, and his grandson, Gee§fiA. Richards (“Richards”), who lives and
works in Chicago, lllinois, over a $950,000 check thsi sent from New York to Richards in
Chicago. Richards deposited the check in his liatlknois. Later, Ash asked Richards to
return the money, but Richards refused.

Ash then commenced this action in N¥ark State Supreme Court on October 18, 2012,
and Richards removed the action to this Court on November 5, 2012. On December 17, 2012,
Richards moved to dismiss the complaint punsta the Federal Rulef Civil Procedure
12(b)(2) for lack of personalijisdiction, and Federal Rule &fivil Procedure 12(b)(6) for
failure to state a claim upon whicélief can be granted. The pastiagree that there is no basis
for general jurisdiction, and if jurisdiction etgst must be based on New York’s long arm
statute. (N.Y. CPLR 8§ 302 (a)((2) and (3).) For the followig reasons, the Court GRANTS

Defendant’s motion to dismigsr lack of jurisdiction.
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BACKGROUND !

A. The Parties’ Dispute

After being hospitalized fordalth problems in late 2011, Ash, who is 96 years old, began
putting his affairs in order. Ash had a @tene conversation with Richards who was in
Chicago. They discussed the $950,000, $20000®¢hich was to be “a token of
acknowledgement of the efforts that Mr. Astpected that Mr. Rhards would undertake
following Mr. Ash’s death, in connection with astsng in the winding up i Mr. Ash’s affairs,
arranging for funeral services, and so fortiCompl.  22.) On or about March 12, 2012, Ash
mailed Richards a personal check for $950,000. Ash wrote the word “gift” on the memo line of
the check. The parties agreed that should Ashwaihis health issuesd request the return of
any portion of that amount, Riahds would be required to do.sAsh wrote the check in New
York and mailed it to Richards i@hicago; Richards depositdte check at a bank in Chicago,
where he continues tetain the funds.

Shortly after sending Richards the chegkh “concluded that the demands of Mr.
Richards’ job, the extensive travaahd lengthy periods of time that he was away on business, and
the fact that Mr. Richards lives Chicago, made Mr. Richards unsuitable choice to handle
Mr. Ash’s affairs after his death.” (Compl. { 23sh decided that heanted another grandson
to handle his affairs instead. Consequentlyaia March or early April 2012, Ash telephoned
Richards at his office in Gtago and asked for the return of $200,000 of the $950,000. During
the conversation, Richards suggedteat the pair meet in person to discuss the matter further. In

late spring of 2012, the two met in Ash’s aparttriesrManhattan and Ash again requested that

! Except otherwise noted, the followifarts are drawn from the @wplaint, and are accepted as true for purposes of
this motion to dismiss. Sefeshcroft v. Igbal, 556 U.S. 662, 678 (2009).
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Richards return $200,000. Richards refuseBly email sent October 17, 2012, but dated
October 18, Ash requested the retafithe entire balance. Riclr failed to respond. (Poler
Dec. Ex. E.). Ash then commenced this action on October 18, 2012.

Ash asserts common law causes of actiorffpbreach of comact; (2) breach of
fiduciary duty; (3) conversiorand (4) unjust enrichmenfsh alleges $950,000 in damages,
seeks the imposition of a congttive trust, and requests ptime damages arising from the
breach of fiduciary duty and conversion claims.

ANALYSIS
|. Personal Jurisdiction
On a motion to dismiss, the plaintiff bears thurden of showing th#éte court has personal
jurisdiction over the defendariut need “only make a prinfacie showing that the court

possesses personal jurisdiction over the defend&istefano v. Carozzi N. Am., Inc., 286 F.3d

81, 84 (2d Cir. 2000). A party makes a priraei¢ showing by pleading “facts which, if true,

would support the court’s exercise of jurigdha.” New Moon Shipping Co., Ltd. v. MAN B &

W Diesel AG, 121 F.3d 24, 29 (2d Cir. 1997).dimersity cases involving non-resident
defendants, federal courts first must analybether the forum state’s jurisdictional statute

permits the exercise of personal jurisdiction. difthe court’s next step is to determine whether

2 Richards disputes the truth of Aslarsion of facts. Richards argues that he initially refused to return the
$200,000 on the phone while he was in Chicago. He relies on his own declaration as well as the October 17, 2012
letter in which Ash accuses Richards of reneging over thegph@toler Dec. Ex. E, Rialnds Dec.  12.) Ash relies
on his own declaration that the first time Richards refused to return the money was when he walyghy<ew
York. (Ash Dec. 1 16.) For the purposes of the matiodismiss for personal jurisdiction, in the absence of an
evidentiary hearing, the Court assumes the truth ofatts fn the complaint and Ash’s declaration. See Ball v.
Metallurgie Hoboken-Overpelt, S.A., 902 F.2d 194, 197 (2d Cir. 1990). The pisaatid affidavits must be
construed in the plaintiff's favor, and all inferences must be drawn in his favor. Bluestoriga@aeprs, L.P. v.

MGR Funds Ltd., 1999 U.S. Dist. LEXIS 7518, at *3 (S.D.N.Y. May 20, 1999). This is true notwithstanding the
presentation of contradictory materials by the moving pavtgrine Midland Bank, N.A. v. Miller, 664 F.2d 899,
904 (2d Cir. 1981).




such exercise comports with due process. Whitaker v. Am. Telecastin@g8h¢:,3d 196, 208

(2d Cir. 2001).

Il. CPLR 8§ 302(a)(1): Transacting Business

N.Y. CPLR Section 302(a)(1) authorizes a ¢tdor‘exercise personal jurisdiction over any
non-domiciliary . . . who . . . transacts any busgwithin the state or contracts anywhere to
supply goods or services in th@ate.” “Section 302§él) is typically innoked for a cause of
action against a defendant who lmeas a contract with plaintiff, or commits a commercial tort
against plaintiff in the course of transacting business or cainigato supply goods or services

in New York.” Beacon Enters., Inc. v. MBes, 715 F.2d 757, 764 (2ir. 1983) (internal

citations omitted). One “transacts businaastlew York when he “purposefully avails

[himself] of the privilege of anducting activities withifNew York], thus invoking the benefits

and protections of its laws.” CutCodus., Inc. v. Naughton, 806 F.2d 361, 365 (2d Cir. 1986)

(quoting_McKee Electric Co. v. Rauland-Borg Corp., 229 N.E.2d 604, 607 (N.Y. 1967))

(alterations in original). If th defendant has transacted businesisarstate, the claim must arise
out of that activity, such that there is an “artable nexus between the business transacted and

the cause of action sued upon.” McGowalmith, 419 N.E.2d 321, 323 (N.Y. 1981). “[O]ne

transaction in New York is sufficient tavoke jurisdiction, everhbugh the defendant never
enters New York, so long as the defendaattvities here were purposeful and there is a

substantial relationship betwetire transaction and the clairssarted.”_Kreutter v. McFadden

Oil Corp., 522 N.E.2d 40, 43 (N.Y. 1988).

3 Ash does not dispute that at least a portion of the $950,000 was a gift to Richards—even ifotestethpt it was

a conditional gift that is returnable to him. The Court is skeptical, with respect to this amount that any money given
without an expectation of anything in return can qualgytransacting “business” in any sense of the term.
Nonetheless, the Court relies on other bases for itduzion that 302(a)(1) does not confer jurisdiction.
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Ash argues that the Courtshpurisdiction under CER § 302(a)(1) because (1) Richards
contracted to repay money in New York; (2cRards accepted the funds from a check executed
in New York and drawn from a New York bank, and (3) Richards traveled to New York to
discuss the repayment of $200,000. (Compl. | Thgse facts, however, do not satisfy either
the “transacting business” or “contracting anywhersupply . . . services in [New York]”
requirements of § 302(a)(1).

First, the fact that Richards was in Ash’s apartment in New York when he initially refused to
repay $200,000 is not jurisdictionally significamiccepting that assertion as true, that
conversation was not part of the negotiation, etiecwor performance of the reached agreement,
but was rather an “attempt[ ] to adjust a dis@ge¢o performance of@ntract or to discuss
differences under an existing contract” to whnch®jurisdictional relevance” attaches. Cutco

Indus., 806 F.2d at 368; see General Instntr@®rp. v. Tie Mfg., Inc., 517 F. Supp. 1231, 1232

(S.D.N.Y. 1981) (finding that defendants’ physipatsence in New York to attempt to negotiate
a settlement involving an alréya existing contract did not confer jurisdiction). Similarly,
Richards visited New York to attempt to “convince [Ash] not to take $200,000 back . . . .”
(Poler Dec. Ex. E.) At that point, the partiesd already formed the#arlier agreement over the
phone while Richards was in Chicago, Richadrdd deposited the check in Chicago, and
retained the funds in his Chicago bankaott even after Ash demanded repayment from
Richards who was in Chicago.

The fact that Ash’s check to Richards waavadn on a New York bank is not jurisdictionally
significant. Richards never tgamined for or benefited fromme protection of New York’s
commercial laws—the connection to New York is nhenecidental to the fact that the plaintiff

resides and maintains a bank account in New Y®&ikther, even if, as Ash contends, Richards
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had specifically agreed to return any amaegjuested to New York, an obligation “made
payable in New York cannot alosebject the borrower to persomarisdiction in New York.”
Glass v. Harris, 687 F. Supp. 906, 908 (S.D.N.Y. 1988).

Although there is no generic list attivities that may be coidered transacting business,
“the case in which the defendant was physigatBsent in New York at the time the contract
was made, in addition to sufficieother contacts, is ... ‘the cleate®rt of case in which [New

York] courts would have 302 jurisdiction.””_Hfoitz for Cutlery, Inc. v. Amajac, Ltd., 763 F.2d

55, 60 (2d Cir. 1985) (citation omitted) (alteratioronginal). When the parties initially had
their telephone conversationrncerning the $950,000, Richards was in lllinois, not New York.
Ash mistakenly relies on his own presence invN&rk during the conversation, but that is not

the correct inquiry._See Maranga v. Vi&86 F. Supp. 2d 299, 306 (S.D.N.Y. 2005) (“New

York courts have consistenttgfused to sustain section 302()risdiction solely on the basis
of defendant’'s communication from another locaith a party in New York.”) (quoting Beacon
Enters., Inc., 715 F.2d at 766). Ash’s telemhoall from New York to Chicago does not
establish that Richards purposefydiyjected himself into the state.

Ash makes much of the fact that $200,000 wasetwe as compensation for services that
Richards would render in New York to help managé’s estate and funeral affairs. The Court
is not persuaded that any theory of reliefantfshares an “articulable nexus” with Richards’
agreement to provide services. McGowan, 4192 @&t 323. It is not clear that Richards had
to be in New York to make final arrangenmefdar Ash. Further, Ash does not allege that

Richards ever refused to provithe promised services, nor doesithentify any such refusal as



the reason he currently seeks repayrelnt.other words, Ash has not alleged an affirmative act
or wrongful conduct by Richards agonnection with the servicéisat would make his agreement
to provide them relevant. Ash also doesailt#ge that the remaining funds—$750,000—are in
any way connected to these seed, nor can he logically takeatiposition. His claim that he
made a revocableausa mortis gift nonetheless assumes intenttmvey a present interest that is
inconsistent with any expectation that Ridsawould perform any séces in return.

Champney v. Blanchard, 39 N.Y. 111, Id6Y. 1868) (holding that a giftausa mortis requires

a clearly expressed intent to givie presenti”). Even if Richards’ promise to perform services
in New York constitutes sufficient New Yorlkabed activity, Ash has failed to meet the
additional element that “the claim asserted nanse from that business activity.” Sole Resort,

S.A. de C.V. v. Allure Resorts Mgmt., LL@50 F.3d 100, 103 (2d Cir. 2006) (citing McGowan,

419 N.E.2d 321 (N.Y. 1981)).

lll. CPLR 8§ 302(a)(2): Tort Within the State

N.Y. CPLR 302(a)(2) providesh courts may exercise persl jurisdicton “over any non-
domiciliary . . . who . . . commits a tortious act witthe state . . ..”. Breach of contract claims

are not tort causes of actiondado not give rise to jurisdion under either § 302(a)(2) or 8

302(a)(3)._Amigo Foods Corp. v. Marine diind Bank-New York, 348 N.E.2d 581, 584 (N.Y.

1976) (“We find no merit in the . . . argument thdireach of a contract constitutes a tortious
act and may form a basis for long-arm jurgsién under [CPLR 8§ 302(a)(2) and (3)].").

Conversion, unjust enrichment almgeach of fiduciary duty are tort claims, see Landau v. New

* Rather, the Complaint specifically alleges that Ash tivagarty who changed his mind and “had made a mistake
in entrusting Mr. Richards with handling his affairs after his death.” (Compl. § 23.) Thiee®&ih 2012 demand
states the same, that “shortly after making the conditioftabgyou, | came to the conclusion that you are not able
to attend to my matters on my death because of your work in Chicago and travel all around the United States on
your business.” (Poler Dec. Ex. E.)



Horizon Partners, Inc. et al., 2003 U.SsDLEXIS 15999, at *21 (S.D.N.Y. Aug. 22, 2003),

Hennigan v. Taser Int’l, Inc., 2001 U.S.9RiLEXIS 1857, at *10-11 (S.D.N.Y. Feb. 23, 2001);

but these claims also fail to provide jurisdictibecause Ash has not alleged that Richards was

physically present in New York when he coitted them._Bank Brussels Lambert v. Fiddler

Gonzalez & Rodriguez, 171 F.3d 779, 789-90 (2d T989) (“[A] defendant’s physical presence

in New York is a prerequisite to jurisdiction et 302(a)(2).”). The purported tortious act (or
failure to act) that caused Ash’s loss occurre@lcago, where Richard®ntinued to retain
and manage the funds at issue in his bank atedter Ash demanded them. Even if any oral
repudiation were an actiobie tort, Ash does not contend thatRards refused to return most of
the funds at issue—$750,000—when he was in Mevk. Rather, Ash complains that while
residing in Chicago, Richards failed topead to Ash’s October 17, 2012 email demand for
$750,000. (Compl. 11 30-31.)
IV. CPLR § 302(a)(3): Tort Without the Sate Causing Injury Within the State
N.Y. CPLR § 302(a)(3) authorizes pensl jurisdiction over a defendant who
commits a tortious act withotte state causing injury to i®n or property within the
state . . . if he
® regularly does or solicits business, agages in any other stent course of
conduct, or derives substantial revenue fgoods used or consumed or services
rendered, in the state, or
(i) expects or should reasonably expect theambave consequences in the state and
derives substantial revenue from intats or internatinal commerce . . . .
The Court need not consider whether Richardsir®ss or revenue contacts satisfy subsections
(i) or (ii) because Ash has failed to allemgualifying injury within New York. “[Clourts
determining whether there is injury in New Y @lfficient to warrang 302(a)(3) jurisdiction

must generally apply a situs-of-injury test, whasks them to locate the ‘original event which

caused the injury.””_Bank Brussels Lambert, F/3d at 791 (citation omitted). “The situs of

8



the injury is the location of the original evewliich caused the injury, not the location where the

resultant damages are felt by the plaintifWhitaker, 261 F.3d at 209 (quoting Mareno v. Rowe,

910 F.2d 1043, 1046 (2d Cir. 1990)). In commera#l cases, the injury and the tort will
typically coalesce around the same location, for example where the defendant’s conversion of the

property in fact occurred. See PoppePwodhragy, 48 F. Supp. 2d 268, 274 (S.D.N.Y. 1998).

As explained earlier, Ash’s ¢8 was purportedly caused by ans taken in Chicago, where
Richards continued to retainetfiunds after Ash’s request fopayment._Cf. Whitaker, 261 F.3d

at 209 (finding that the location dfe “original event which caed the alleged injury” was the

“actual withholding of payment” due and owing to the plaintiff); Villanova v. Harbilas, 2010
U.S. Dist. LEXIS 37797, at *12-13 (S.D.N.Y. April 12, 20X6inding that the us-of-injury in

a fraud, conversion, and breach of fiduciaryydtase was in Pennsylvania where account was
located, and where any improper managementavoave occurred). Ash’s allegation that he
“suffer[ed] . . . economic damages in New Y orknisufficient, alone, to establish a ‘direct’

injury in New York for N.Y. C.P.L.R. § 302}(3) purposes.”_See Penguin Grp. (USA) Inc. v.

Am. Buddha, 609 F.3d 30, 38 (2d Cir. 2010) (citing Fantis Foods, 402 N.E.2d at 125-26); accord
Whitaker, 261 F.3d at 209 (“The occurrence of financial consequences in New York due to the
fortuitous location of plaintiffén New York is not a sufficidrbasis for jurisdiction under 8
302(a)(3) where the undenhg events took place outside N&tork.”) (citation omitted). Ash
has not alleged an injury otheathfinancial loss, or that heffered financial consequences in
New York for reasons other thars domicile in the state.
Since Richards’s contacts do not suffice undew Nerk’s long arm statutes, the Court need
not conduct the due process constittal analysis. The Court als@ed not consider the merits

of Richards’s motion to dismiss for failute state a claim pursuant to 12(b)(6).

9



V. Ash’s Request to Transfer

Ash requests a transfer to the Northern District of Illinois pursuant to 28 U.S.C. 1406(a);
Richards opposes such a transfer. While the Court does not believe that Ash filed the lawsuit in
this district in bad faith, Ash has not identified any prejudice that would result from dismissal,
such as a statute of limitations that would prohibit re-filing in the proper forum. The Court’s
dismissal without prejudice permits Ash to expeditiously re-file in the Northern District of

Illinois, which achieves the same result as a transfer.

CONCLUSION

For the foregoing reasons, the Court GRANTS the defendant’s motion to dismiss for lack
of personal jurisdiction pursuant to Fed. R. Civ. P. Rule 12(b)(2). The Clerk of the Court is
directed to enter judgment and terminate this case.

Dated: New York, New York
September 10, 2013
SO ORDERED

Al

PAUL A. CROTTY
United States District Judge
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