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HARRY SMITH,
Petitioner,
13 Civ. 5485 (LGS)
-against-
OPINION AND ORDER

ATTORNEY GENERAL DAVID M. UNGER,
Respondent.:

LORNA G. SCHOFIELD District Judge:

Petitioner Harry Smith brings this pro se petition for a writ of habeas corpus pursuant to
28 U.S.C. § 2254, challenging his conviction famenal possession of a weapon in the third
degree and criminal possession of a weapon ingbensl degree (the “Petition”). This case was
referred to the Honorable Gabriel W. Guseein for a report and recommendation (the
“Report”). The Report was filed on June2®14, and recommends that the writ be denied.
Petitioner timely submitted objections to fReport (the “Objections”). Petitioner also
submitted a supplemental letter containingeobpns on July 16, 2014. For the following
reasons, the Report is adopteakl she Petition is denied.
. BACKGROUND

A. Factual Background

The facts relevant to the ft®n are set out in the Repga@nd summarized here. In
January 2009, pursuant to a search warhey York City Police Department (“NYPD”)
officers entered an apartment b2lst Street in Manlti@n. In one bedroom, the NYPD found
Sandra Hill, Smith’s cousin. In another baaim, the officers found Smith lying on a twin bed
and Hill's son lying on another bed. They pla&sdith in handcuffs, searched the room and

found a nine-millimeter handgun, a loaded magazine and two forged official badges. In the
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room in which Hill was found, they found cocaiaed crack cocaine. Smith was then placed

under arrest and charged witlnginal possession of a weapontire second and third degrees,
endangering the welfare of a ahiland two counts of criminal posseon of a forged instrument
in the third degree.

At the precinct, NYPD officers went to Smithkeell to question him. Unprompted, Smith
declared that the gun and fake police badges fisrut that he “dishot know anything about
the drugs in the apartment.” Smith reiteratezbéhstatements after he was read his Miranda
rights. Smith also providea detailed written confession.

Before the trial, Petitioner’s trial coungekeived a Voluntary Disasure Form (“VDF")
that listed Smith’s post-arrest statements. Wid$ indicated that Smith had told the NYPD,
“The gun is mine,” and, “The drugs are mind.he prosecution later ga the trial court a
corrected VDF -- omitting the statement about drudsit defense counsel apparently did not
receive the revised version or leabout the error until a sidebartrial, during the testimony of
an NYPD officer.

Petitioner’s jury trial took place in Octab2009, in the Supreme Court of New York,
New York County. The Report contains a detadedcription of the trial, including allegedly
improper statements made by both the prosetatiml defense counsel, as well as the jury
charge concerning constructive possession, which the Petition challenges.

Ultimately, the jury convicted Smith of criminal possession of a weapon in the second
and third degrees and acquitted him on the remgicounts. The trial court sentenced Smith to
nine years’ imprisonment, foleed by five years of post-relee supervision, for the second-
degree count, as well as a comeut, indeterminate term of two tour years for the third-degree

count.



1. LEGAL STANDARD

A reviewing court “may accept, reject, or miydiin whole or in part, the findings or
recommendations made by the magistrate judg8.U.S.C. § 636(b)(1)(C). The district court
“may adopt those portions of the report to which no ‘specific, written objection’ is made, as long
as the factual and legal bases supporting the findingsconclusions set forth in those sections
are not clearly erroneous contrary to law.”Adams v. N.Y. State Dep’t of EQU®55 F. Supp.
2d 205, 206 (S.D.N.Y. 2012) oig Fed. R. Civ. P. 72(bYhomas v. Arnd74 U.S. 140, 149
(1985)).

The court must undertake a de novo reviewrof portion of theeport to which a
specific objection is made on issueisea before the magistrate judgeee28 U.S.C.

8 636(b)(1);United States v. Male Juvenil&21 F.3d 34, 38 (2d Cir. 1997). When a party makes
only conclusory or general objections, or simiterates the original arguments made below, a
court will review the report strictly for clear erro€rowell v. AstrugNo. 08 Civ. 8019, 2011

WL 4863537, at *2 (S.D.N.Y. Oct. 12, 2011) (citatiomitted). Even when exercising de novo
review, “[t]he district court needot . . . specifically articulatiés reasons for rejecting a party’s
objections . . . ."Morris v. Local 804, Itil Bhd. of Teamsterd 67 F. App’x 230, 232 (2d Cir.
2006).

Where a state court has reached the mefigsfederal claim, habeas relief under §2254
may not be granted unless tate court’s decision wasditrary to, or involved an
unreasonable application of, clgaestablished Federal law, as determined by the Supreme
Court of the United States” or “was based omareasonable determination of the facts in light
of the evidence presented in the State courtgadiog.” 28 U.S.C. 88 2254(d)(1), (d)(2). State
court factual findings “shall be presumed tocherect” and the petitionéshall have the burden

of rebutting the presumption of correess by clear and convincing evidencéd” § 2254(e)(1).
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“A state court’s determinatn that a claim lacks merit§ not unreasonable “so long as
‘fairminded jurists could disagree’ on thergrtness of the seatourt’s decision."Ramos v.
Racette 726 F.3d 284, 287-88 (2d Cir. 2013) (quotkhgrrington v. Richter131 S. Ct. 770, 786
(2011)).

1. DISCUSSION

The Petition seeks habeas relief on twauguds: (1) prosecutorial misconduct and (2)
ineffective assistance of counsdlhe Objections also dispugeportion of the Report’s factual
recitation.

A. Prosecutorial Misconduct

The Report correctly rejead Petitioner’s prosecutat misconduct claims.

The Objections allege that, by failingpcovide a copy of the new VDF to defense
counsel, the prosecution violatediBener’s due process right tofair trial and violated the
New York Criminal Procedure law. The Petit does not make this argument, but instead
argues only that trial counsel wiagffective with respct to the VDF -- conduing the trial as if
Petitioner had admitted to possession of the drugs as erroneously stated in the first VDF; failing
to object to the prosecution’s ladesclosure of the revised VDB&nd failing to request a curative
instruction.

A fundamental principle of law is thatgarments not raised below are forfeited on
appeal.Seel.ocal 377, RWDSU, UFCW v. 1864 Tenants A$s33 F.3d 98, 99 (2d Cir. 2008)
(“[A]dditional arguments on appeal that werd raised below . . . have been forfeiteddgrord
Murr v. United States200 F.3d 895, 902 n.1 (6th Cir. 2008bting that Magistaite Judge Act
“does not allow parties to raisetae district court sige new arguments or issues that were not
presented to the magistrateQpnzalez v. GarvirNo. 99 Civ. 11062 (SAS), 2002 WL 655164,

at *2 (S.D.N.Y. Apr. 22, 2002) (“To consider néggal arguments at this point would undermine
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the authority of the Magistrate Judge by allowliigants the option ofvaiting until a Report is
issued to advance additional arguments.’efimdl quotation marks and citation omitted)).
Petitioner’'s argument has therefore been waived.

Even if it were not waived, however, thggament fails on the merits. To prevail on a
prosecutorial misconduct claim, a habeas pet#r must show that the alleged misconduct
“constituted more than meredr error, and w[as] instead ggregious as to violate the
defendant's due process right3ankleff v. Senkowski35 F.3d 235, 252 (2d Cir. 1998). The
petitioner must show that he “suffered atfu@judice” because the alleged misconduct “had a
substantial and injurious eitt or influence in determining the jury's verdicld. (quoting
Bentley v. Scully41 F.3d 818, 823 (2d Cir. 1994)).

The VDF mistake was not prejudicial error. igtvas not a case in which “the evidence
was so closely balanced that the prosecutor’'stfikéswas] likely to have had a substantial effect
on the jury.” Id. at 253. The prosecution adduced, rirdiéa, an uncontroverted, written
confession by Petitioner théite weapon discovered in his apartment was his, the defense
presented no evidence of its own, and thg gonvicted only orthe weapons possession
charges. In fact, as the Report correctly obseivetitioner’s trial cowsel pursued a reasonable
defense theory that answetsath the original VDF and the corrected VDF -- that is, that
Petitioner had taken responsibility falt of the contraband found the apartment, including the
drugs, to protect his cousin.

The remaining Objections merely restate argats made in the Petition and point to no
clear error in the Report. As the portions & Beport that are unaddredsn the Objections
likewise contain no clear error, the claifos prosecutorial misconduct are rejected.

B. | neffective Assistance of Counsel

The Report correctly rejectdrititioner’s ineffective assatce of counsel claim.
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The Petition asserts that Petitioner’s dlape representation was constitutionally
defective for failure to raise several ineffective assistance arguments about Petitioner’s trial
counsel. As the Objections reiterate, the Petisibeges that trial counsel: (1) incorrectly told
the jury that Smith had admitted to uncharged drug crimes during his opening statement and
summation, and, furthermore, adduced evideboaiethose uncharged crimes throughout trial;
and (2) failed to object to an erroneous jury charge.

To establish ineffective assasice of appellate counsel forlae to raise arguments about
trial counsel’s alleged &ffectiveness, a habeas petitionertfimaist show that trial counsel was
ineffective. See Williams v. Goor@77 F. Supp. 2d 309, 320 (S.D.N.Y. 2003). The Supreme
Court inStrickland v. Washingto66 U.S. 668 (1984), articulatdte standard for ineffective
assistance of counsel, requiringtla habeas petitioner establthat counsel’s representation
fell below “an objective standard of reasonabgsiieand that there & “reasonable probability”
that absent counsel’s error, “the resulthed proceeding would have been differertd” at 688,
694.

The Report correctly determines that Petitiomes failed to establish that he received
ineffective assistance of counsel at trial. Report concludes that trial counsel’s mention of
uncharged drug crimes throughout trial wasaigectively unreasonable because counsel had
made a reasonable strategic decigo advance a theory that Bmhad taken responsibility for
all of the contraband found in the apartment ttgxt his cousin from criminal charges. The
Report reasons that, although tgalinsel “normally seeks to exde evidence of his client’s
criminal conduct,” Petitioner’s trial counsatted reasonably in the face of the “nearly
insurmountable task” of contradicting Petitionexstten confession that he owned the handgun.
The Report also concludes that tgalinsel did not err in failing tobject to the joy instructions

defining constructive possession, as the chageurately communicatl” the definition of
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constructive possession under New York lgseeN.Y. Penal Law § 10.00 (**Possess’ means to
have physical possession or otherwise to exedoganion or control ovetangible property.”).
The Objections merely restate arguments madee Petition and pot to no clear error
in the Report. As the portiomd the Report that are unaddredsn the Objections likewise
contain no clear error, theatin for ineffective assistae of counsel is rejected.
C. Factual Recitation
The Objections take issue witime factual detail in the Rert. The Objections argue
that Petitioner was asleep -- not awake, asigort allegedly recites -- when the NYPD entered
his bedroom. The Report merely states théti®eer was “lying on a twin bed,” without any
indication as to whether Petitiane@as awake or asleep. Evenhé Report were inaccurate on
this point, it did not serve as the basis for datermination in the Report and therefore does not
preclude the adoption of the Repo@arbutt v. ConwayNo. 05 Civ. 9898 (SHS), 2009 WL
2474099, at *1 (S.D.N.Y. Aug. 12, 200@)cordFoster v. DogNo. 84 Civ. 1337 (CES), 1990
WL 209362, at *8 (S.D.N.Y. Dec. 7, 1990) (adiog report and recommendation where alleged
factual errors were not “centril the Magistrate’s findings.”).
V. CONCLUSION
For the reasons stated abaes Report is adopted and the Petition for a writ of habeas
corpus is denied.
The Clerk of Court is décted to close this case.

Dated: December 12, 2014
New York, New York
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LORI(A G. SCHOFIEL6
UNITED STATES DISTRICT JUDGE




