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JAMES SMALLS,
Plaintiff,
-against- : 13 Civ. 7757 (LGS)
FIVE STAR PREMIER RESIDENCE OF : OPINION AND
YONKERS, : ORDER
Defendant. :

LORNA G. SCHOFIELD District Judge:

Defendant FVE Managers, Inc., a wholly owned subsidiary of Five Star Quality Care,
Inc. (“Five Star”) moves to confirm a Septeern 4, 2015, arbitration deston in favor of Five
Star, dismiss the Amended Complamthis case and to recoup itsosineys’ fees and costs. Pro
se Plaintiff James Smalls opposes the motioncanss-moves to vacate the decision. For the
reasons set forth below, Five Star’'s motion tofecm the arbitration decision is granted, Smalls’
cross-motion to vacate the decision is deniedranel Star’s motion for attorneys’ fees and costs
is denied.

.  Background
A. The Arbitration

The underlying arbitration deci arises out of Smalls’ employment with Five Star.
Smalls asserted that he wadbgct to racial discrimination, hessment and violations of his
rights to privacy and employee caténtiality. As a condition oBmalls’ employment with Five
Star, he signed an agreement requiring that bethnd Five Star subnany claims arising from
his employment to binding arbitration (thedreement”) before National Arbitration and

Mediation, Inc. ("NAM”). Consequently, on ju24, 2014, Smalls’ case before this Court was
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stayed pending the results of the required arbitration.

On or about August 15, 2014, Smalls fileBe@mand for Arbitration with NAM, alleging
discrimination under Title VII of the Civil Rihts Act of 1964. Smalls filed a second Demand
for Arbitration with NAM on or about Octob&8, 2014, alleging harassment, violation of his
employee confidentiality and violation of his rigbtprivacy. Smalls also claimed management
complicity in these violations. The partieseed to combine both of Smalls’ Demands for
Arbitration into one hearing, which took placddre a NAM arbitrator on July 13 and 14, 2015.

Before the hearing, the arbitoaitgranted Five Star’s motion to preclude Smalls’ assertion
of certain claims that dealt with alleged ihents that occurred pritw Five Star becoming
Smalls’ employer and alleged incidents that ocadimore than 300 days prior to Smalls’ filing
of his August 15, 2014, claim and that were cqagatly precluded under the Agreement. The
case before the arbitrator dealt with thegeld harassment of Smalls by a fellow employee and
how that alleged harassment affected Smallgits. On September 4, 2015, the arbitrator issued
his decision (the “Decision’and denied Smalls’ claims.

B. The Appeal of the Decision

On October 6, 2015, Smalls appealed thetrmation decision as permitted under the

Agreement. On February 22, 2016, a pan¢hade arbitratorapheld the Decision.

C. The Motion to Confirm the Decisionand Cross-Motion to Vacate the
Decision

Five Star moved to confirm the arbitiati decision and dismiss the Amended Complaint
in this case. Five Star alswoved for attorneys’ fees and co#t connection with the case.
Smalls filed a response to Fi@gar's motion and a cross-nmito vacate the arbitration

decision.



II. Legal Standard

Five Star brings its motion to confirm tBecision pursuant to the Federal Arbitration
Act (“FAA”). Ordinarily, confirmation of an ditration decision is “a summary proceeding that
merely makes what is already a final arbitration award a judgment of the cGitiggfoup, Inc.

v. Abu Dhabi Inv. Auth776 F.3d 126, 132 (2d Cir. 2015). “Auwrt’'s review of an arbitration
award is. . . severely limited ss not to frustrate the twin gsadf arbitration, namely, settling
disputes efficiently ad avoiding long andxpensive litigation.” United Bhd. of Carpenters &
Joiners of Am. v. Tappan Zee Constructors, 8@ F.3d 270, 274 (2d Cir. 2015). The Court
“must grant [a request to confirm a decision]ess the award is vacated, modified, or
corrected.” D.H. Blair & Co., Inc. v. Gottdiene62 F.3d 95, 110 (2d Cir. 2006) (quoting 9
U.S.C. 8§ 9) (internal quotation marks omitted).

Under Section 10 of the FAA, an arbitratiaward can be vacated when: (1) “the award
was procured by corruption, fraud, or undue nsgaf2) “there was evident partiality or
corruption in the arbitrators, or either of ther(8) “the arbitrators were guilty of misconduct in
refusing to postpone the hearing, upon sufficiensealnown, or in refusing to hear evidence
pertinent and material to themtroversy, or of any other miskahor by which the rights of any
party have been prejudiced;” @) “the arbitrators exceededeihpowers, or so imperfectly
executed them that a mutual, final, and defiaward upon the subject matter submitted was not
made.” 9 U.S.C. § 10(a). An award may alsowé&eated where the arlator acts in “manifest
disregard of the law.’Jock v. Sterling Jewelers In&46 F.3d 113, 121 (2d Cir. 2011). The
party seeking to “vacate arb#tration award has the burdenmbof, and the showing required
to avoid confirmation is very high.STMicroelectronics, N.V. €redit Suisse Sec. (USA) LLC

648 F.3d 68, 74 (2d Cir. 2011) (quotiBgH. Blair & Co.,462 F.3d at 110). An arbitration



award should be confirmed as long as there Isfaly colorable justifiation” for the award.
D.H. Blair & Co., 462 F.3d at 110. “The arbitrator'sicmale for an award need not be
explained, and the award should be confirmedgfound for the arbitrator’s decision can be
inferred from the facts of the casdd. (internal quotation marks omitted).
1. Discussion
A. The Decision

Smalls’ pro se motion appears to asseedlgrounds for vacatirthe Decision: (1) the
arbitrator was biased, (2) thebdrator relied upon faulty evehce in making his decision and (3)
the arbitrator acted in manifest disaed of the law in making his decision.

Smalls’ motion has raised no credible argunwérbias on the padf the arbitrator.
Plaintiff “bear[s] a high burden afemonstrating objective factonsistent with impartiality”
by “clear and convincing evidenceKolel Beth Yechiel Mechil of Tartikov, Inc. v. YLL
Irrevocable Tr, 729 F.3d 99, 105, 106 (2d Cir. 2013) (internal quotation marks omitted). “[A]n
arbitrator is disquali®d only when a reasonable person, caréig all the circumstances, would
haveto conclude that an arbitatwas partial to one sidefpplied Indus. Materials Corp. v.
Ovalar Makine Ticaret Ve Sanayi, A.892 F.3d 132, 137 (2d Cir. 2ZDQ(internal quotation
marks omitted)accord Nat'l Football League Mgmt. Couhe. Nat'l Football League Players
Ass’n 820 F.3d 527, 548 (2d Cir. 2016). Smalls’ clatimest the arbitrator was biased because
the arbitrator implied that Smalls illegally recorded the case and granted Five Star five weeks to
respond to Smalls’ appeal of the Decision instefatie four weeks mquested by Five Star,
among other similar claims, would not lead a oeable person to concludleat the arbitrator
was biased.

Smalls’ allegations that thelitrator relied upon faulty diperjured” evidence do not fit



within the categories of actidhat could result in vacatuSeed U.S.C. § 10(a). There is no
evidence that the Decision was “procured bgrwation, fraud, or undue means” or that the
arbitrator exceeded his powesee id.

Smalls’ motion similarly raises no credible argument that the arbitrator acted in manifest
disregard of the law. Smalls has not demoretr#tat the arbitratdmtentionally defied the
law.” STMicroelectronics, N.Y648 F.3d at 78. He provides no evidence to support his
assertion that the arbitrator improperly all@false testimony by Five Star employees who
stated that they have discretion over Catggaffenses under their employee handbook. The
record before the arbitrator demtmases that Five Star employe#shave discretion over
Category | infractions. The arkatior reasonably determinedatithere was no basis for finding
that Smalls’ alleged claims fell within the EEOC definition of harassment, and the record shows
that the EEOC itself previously denied Smatlsiims. Smalls fails to meet his burden of
demonstrating that the arbitrator intenally ignored the relevant law.

For the reasons discussed above, Smafisibamet his burden of proof to support
vacatur. Five Star has sufficiently supportednitgtion for confirmation of the Decision, which
is therefore granted.

B. Attorneys’ Fees and Costs

Five Star’'s motion for the attorneys’ fees andtsat incurred in thisase is denied. Five
Star has not showthat Smalls was “acting in bad faithexatiously, wantonly, or for oppressive
reasons,” in seeking to ovarn the arbitration award.ocal 97, Int’l Bhd. of Elec. Workers,
A.F.L.-C.1.O. v. Niagara Mohawk Power Corpp96 F.3d 117, 132 (2d Cir. 1999) (internal

guotation marks omitted).



IV.  Conclusion

For the foregoing reasons, Five Star’s motion to confirm the arbitration decision is
GRANTED. Smalls’ motion to vacate the arbitoatdecision is DENIED. Five Star’'s motion
for attorneys’ fees and costs is DENIED. Moreotee, Court certifies that any appeal from this
Order would not be taken in good faith, as Smallsims lack any arguableasis in law or fact,
and therefore permission to proceedorma pauperiss also deniedSee28 U.S.C. §
1915(a)(3)see also Seimon v. Emigrant Savs. Bank (In re Seid@h)}.3d 167, 169 (2d Cir.
2005). The Clerk of Court is respectfully directectlose the case andpoovide a copy of this

Opinion and Order to the pro se Plaintiff.

SO ORDERED.

Dated: September 8, 2016

New York, New York 7 % /44

LORI'(A G. SCHOFIEL6
UNITED STATES DISTRICT JUDGE




