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OPINION AND ORDER

LORNA G. SCHOFIELD District Judge:

Defendants The Bank of Tokyo-Mitsubishi JAtd. (“BTMU”), Credit Suisse Group
AG, Credit Suisse AG, Credit Suisse Securifi¢SA) LLC (“Credit Suisse”), Deutsche Bank
AG, Morgan Stanley, Morgan Stanley & Co., MargStanley & Co. Inteational plc (“Morgan
Stanley”), RBC Capital Markets, LLC, SoaéGénérale, and Standard Chartered Bank
(collectively, the “Non-Seling Defendants” or “NSDs*move to dismiss Plaintiffs’ claims
against them pursuant to Federal Rules of Glkalcedure 9(b) and 12(b)(6). For the following
reasons, the motion is grantedoart and denied in part.

l. BACKGROUND

This case involves claims based on an alegmspiracy among banks fix prices in
the foreign exchange (“FX”) or foreign currgnmarket in violation of the Sherman Antitrust

Act, 15 U.S.C. 88 1, 3, and the Commodity Exchange Act (“CEA”), 7 U.S.C. 8 1 et. seq. On

! By order dated December 15, 2015, the Court preliminarily approved settlement

agreements between Plaintiffs and DefendantdB& America Corporation; Bank of America,
N.A.; Merrill Lynch, Pierce, Fenner & Smith In@Barclays Bank PLC; Barclays Capital Inc.;

BNP Paribas Group; BNP Paribas North Ametita; BNP Paribas Securities Corp.; BNP

Prime Brokerage, Inc.; Citigroup Inc.; Citibank A\. Citicorp; Citigroup Global Markets Inc.;

The Goldman Sachs Group, Inc.; Goldman, Sachs & Co.; HSBC Holdings PLC; HSBC Bank
PLC; HSBC North America Holdings IndtSBC Bank USA, N.A.; HSBC Securities (USA)

Inc.; JPMorgan Chase & Co.; JPMorgan Chase Bank, N.A.; The Royal Bank of Scotland Group
PLC; The Royal Bank of Scotland PLC; RB8curities, Inc.; UBS AG; UBS Group AG and

UBS Securities LLC (collectivelythe “Settling Defendants”).
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January 28, 2015, the Court denied a motion -- nbgdée twelve defendants named at the time
-- to dismiss under Rule 12(b)(6) a previous \@rf Plaintiffs’ complaint (the “CAC”) that
alleged antitrust claims based on Defendaras'spiracy to manipulatWM/Reuters Closing
Spot Rates, which impacted the paigiof Plaintiffs’ FX Instrumentsin re Foreign Exch.
Benchmark Rates Antitrust Litjg/4 F. Supp. 3d 581 (S.D.N.Y 2015FOREX). The January
28 Opinion dismissed, however, two separat@ékgn Complaints” that alleged Section 1
violations and corresponding vialams of New York state lawld. at 589, 598.

In July 2015, Plaintiffs served and filadSecond Consolidated Amended Class Action
Complaint (“SAC”), whichadded four new defendarttallegations expanding the breadth of the
alleged conspiracy and claims under the CEA onlbehan “Exchange Gss” of “[a]ll persons
who, between January 1, 2003 and December 31, 2013sfie) entered into an FX Instrument
on an exchange where such persons were eitimeictdied in the United States or its territories
or, if domiciled outside the United States aertérritories, enteredtm one or more FX
Instruments on a U.S. exchange.” The putatlass in the CAC was restyled the “Over-the-
Counter” or “OTC Class,” representing][l persons who, between January 1, 2003 and
December 31, 2013 (inclusive) entered into anfstrument directly with a Defendant, where
such persons were either domiciled in the Un8é&attes or its territoriear, if domiciled outside
the United States or its territories, transactedasmaore FX instruments in the United States or
its territories.” The SAC'’s ddiition of the OTC Class is moexpansive than the CAC’s, which
restricted class members to those who “tradeeido currency directly ith a Defendant in the
United States between August 1, 2005 and theeptashich transaction vgasettled on the basis

of WM/Reuters Rates.”

2 BTMU, RBC Capital Markets, LLC, Société Générale, and Standard Chartered
(collectively, the “New Defendants”). Eaohthe New Defendants is also a Non-Settling
Defendant.



The NSDs filed the instant motion to dismiss on November 30, 2015. During the
pendency of this motion, a separate motiodismiss for lack of personal jurisdiction was
granted with respect to Standard Chartered plce Foreign Exch. Benchmark Rates Antitrust
Litig., No. 13 Civ. 7789, 2016 WL 1268267, at *1 (S.D.N.Y. Mar. 31, 2016). On June 3, 2016,
Plaintiffs filed a Third Amended Class Action Complaint (“TAC”) to substitute Standard
Chartered Bank as a defendant in place of Standard Chartered plc. There is no functional
difference between the SAC and the TAC other than the Standard Chartered entity named, and
Standard Chartered Bank adopts the argunmeatie in the briefs previously submitted by
Standard Chartered pilc.

1. STANDARD

“On a motion to dismiss, alattual allegations in the comamt are accepted as true and

all inferences are drawn the plaintiff's favor.” Littlejohn v. City of New York795 F.3d 297,

306 (2d Cir. 2015) (citation omitted). “In deternmg the adequacy of the complaint, the court

may consider any written instrument attachetheocomplaint as an exhibit or incorporated in

the complaint by reference, as well as documents upon which the complaint relies and which are
integral to the complaint."Subaru Distribs. Corp. v. Subaru of Am., |25 F.3d 119, 122 (2d

Cir. 2015) (citation omittedsee also Beauvoir v. Isrgel94 F.3d 244, 248 n.4 (2d Cir. 2015).

“To survive a motion to dismiss, a complamust contain sufficient factual matter,
accepted as true, to ‘state a claim f@fehat is plausible on its face.’Ashcroft v. Iqbgl556
U.S. 662, 678 (2009) (quotirBell Atl. Corp. v. Twombly550 U.S. 544, 570 (2007)).

“Threadbare recitals of the elements afaise of action, suppoddy mere conclusory
statements, do not sufficeld. “[W]hatever documents may properly be considered in

connection with the Rule 12(b)(6otion, the bottom-line principlis that ‘once a claim has



been stated adequately, it may be supportezhbwing any set of facts consistent with the
allegations in the complaint.’"Roth v. Jenning€t89 F.3d 499, 510 (2d Cir. 2007) (quoting
Twombly 550 U.S. at 563).

1. DISCUSSION

As explained below, the NSDs’ motiondsmiss the TAC's claims is granted with
respect to antitrust claims arising out of certaamsactions executed outside the United States,
and as to transactions executed before Deceil#807, but denied in all other respects. As to
the CEA claims, the NSDs’ motion is granted@ghe Exchange Plaintiffs’ CEA false reporting
claims and claims based on transactions conduatdoreign exchanges, but denied as to the
Exchange Plaintiffs’ other claims under the CEA.

A. Antitrust Claims

The NSDs raise four arguments in favor afndissal of all or pamf the TAC’s antitrust
claims. First, the NSDs argue that the TAC feolplausibly allege global conspiracy to
manipulate prices in the FX mantkor that any of the NSDs joined such a conspiracy. Second,
the NSDs argue that members of both the On€Exchange Classes lack antitrust standing.
Third, the NSDs argue that the Foreign TrAdaéitrust Improvements Act (“FTAIA”) bars any
claims based on transactions outside of the dritmates. Finally, the NSDs argue that claims
based on transactions pre-datingvidmber 1, 2009, are time-barred.

1. The Complaint Sufficiently Pleads a Conspiracy.

The TAC sufficiently pleads both the existerof a conspiracy to fix benchmark rates
and bid/ask spreads, and the NSD’dipgoation in that conspiracy.

“The Sherman Act bans ‘[e]very contract, cangtion in the form of trust or otherwise,

or conspiracy, in restraint of trade commerce among the several Statdddyor and City



Council of Balt. v. Citigoup, Inc709 F.3d 129, 135 (2d Cir. 201@lteration in original)

(quoting 15 U.S.C. 8 1). A complaint ass®gta claim under Section 1 “must allege enough

facts to support the inference that a conspiracy actually existed by either direct or circumstantial
evidence, because in many antitrust cases a sghgkin can be hard to come by, especially at

the pleading stage.FOREX 74 F. Supp. 3d at 591 (interrplotation marks omitted). “The
character and effect of a camscy are not to be judged bysmembering it and viewing its

separate parts, but only lyoking at it as a whole.'Continental Ore Co. v. Union Carbide &
Carbon Corp, 370 U.S. 690, 699 (1962) (internal quotation marks omittepgrseded by

statute on other ground®ub. L. No. 97-290, 15 U.S.C. § 6(@grordUnited States v. Apple,

Inc.. 791 F.3d 290, 319 (2d Cir. 2015).

In denying the prior Re 12(b)(6) motion, th& OREXopinion held that the CAC
sufficiently alleged an antitrust conspiracy besmii “offer[ed] direct evidence akin to the
recorded phone call in which two competitors agteefik prices at a certain level -- the Second
Circuit's paradigmatic example of direct praiffa Section 1 violatin.” 74 F. Supp. 3d at 591
(citation and internal quotation marks omitte@pecifically, the CAC had alleged that FX
traders across the then-Defendant banks ussdebms and instant messaging to share market-
sensitive price and customer information amdlitng positions before the WM/Reuters Closing
Spot Rates (the “Fix”) were determineldl. The CAC also alleged agreements in chat rooms
and through instant messages to manipulate theakd the existence ortain chat rooms
called “The Cartel,” “The Bandit€lub” and “The Mafia” that were comprised of traders from
different Defendant bankdd. at 592. Based on these allégas, the CAC pleaded “a price-

fixing conspiracy among horizontal competitorafiich is a per se Section 1 violatiokdl.



As noted above, the CAC was amendeddd the New Defendants and an Exchange
Class of those who are either domiciled inltheted States or entatento FX Instruments
through a U.S. exchange. The SAC also expatie scope of the conspiracy. Beyond the
conspiracy to manipulate tiex, the SAC (and now the TA@)so alleges that Defendants
conspired throughout the tradj day to fix spot pricésand other benchmark rates such as the
European Central Bank’s Fixing Rates and ¢hopsblished by the Russian ruble/U.S. dollar
CME/Emerging Markets Traders Association, ssociation of Banks in Singapore, major
banks in Tokyo and the Treasury Mark Association in Hong Kong.

The NSDs argue that Plaintiffs’ allegats (1) at most support “a series of small
conspiracies” that cannot susta “grand conspiraciheory”; (2) do not create a plausible
inference that any NSD joined a global conspiracydttzrbanks may have pigipated in; (3)
misrepresent chat transcripts discussing sgraad (4) fail to allege any agreement by which
any Defendant manipulated FX rates on a cemtdlexchange. None of the NSDs’ arguments
merits dismissal.

First, the NSDs assert tHflhe pleaded facts . . . can @iost support an inference that
different combinations of tradeas different groups of banks spalically carried out a series of
small conspiracies involving different rates (sp®. benchmark), different currency pairs, and
different chat rooms.” This argument is incorre€he TAC contains eaaif the allegations of
the prior complaint that survived the motion terdiss. The TAC adequately alleges a Section 1
conspiracy among Defendants in the FX mabested on, among other things, the sharing of
market-sensitive, nonpublic information in chabms and instant messages, and a series of

penalties and fines imposed against a nurob&efendants by regulators worldwidEOREX

3 According to the TAC, “spot transactions. .involve the outrighéxchange of currencies
between two counterparties on a value dateishaithin two bank busess days’ time.”
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74 F. Supp. 3d at 591-93. In support of its aliegeof a broader “owarching” conspiracy
encompassing both spot prices and benchmades, the TAC alleges that each Defendant
(including each of the NSDs) participated in chat rooms discussing multiple currencies.
“Defendants’ top-level traders” ad chat rooms, instant messagad emails to coordinate their
conspiracy. “Like playing multiple bingo cards,f®edants’ FX traders participated in multiple
chat rooms, allowing them to simultaneoustynmunicate with numerous other Defendants on a
global basis.” The TAC furthetlages that “[o]ver time, varioushat rooms, in furtherance of

the conspiracy, evolved to disgs numerous currency pairsg/bad those for which they were
originally established.”

Second, the NSDs’ argument that they wexeluded from any antitrust conspiracy by
other Defendant banks is also rejected. The NSDs claim that the guilty pleas of some of the
Settling Defendantsforecloses Plaintiffs’ theory #t there was one all-encompassing
conspiracy to manipulate prices in every segroéfite global FX market.” This assertion is
apparently based on language included in the various guilty pleas that certain “infamous” chat
rooms such as “The Cartel” or “The Mafia” wéexclusive.” For example, the factual basis for
the JPMorgan plea agreement stated that “[p]articipai this electronichat room [The Cartel
or The Mafia] was limited to specific EUR/USatters, each of whom wa&mployed, at certain
times, by a co-conspirator dealerthe FX Spot Market.”

Nothing in the plea agreements themseltiesyever, suggests thaktlnly participants

in the conspiracy were the dids that eventually entered guiliyeas. At most, the NSDs ask

4 According to the TAC, four Defendants (Barclays, Citi, JPMorgan and RBS) have
pleaded guilty to conspiring toolate the antitrust laws. A fiif UBS, pleaded guilty to a count

of wire fraud for its involvement in manipulagii.IBOR and other benchniarates. Included in
that plea’s statement of facts are admissionsUB& had engaged in deceptive FX trading and
sales practices after it signad.IBOR Non-Prosecution Agreement from December 2012. Each
of these Defendants isSettling Defendant.



the Court to infer from the laaf guilty pleas from other Defelants that the investigations by
the DOJ or other government regulators did n@auth any improper conduiy those entities.
Such an inference is inapprogdahowever, as the DOJ investigpn is continuing, and in any
event, “the scope and nature of . . . criminaltgpleas are not determinative of the plaintiffs’
potential claims in a civil antitrust suitfh re TFT-LCD (Flat Panel) Antitrust Litig267 F.R.D.
583, 607 (N.D. Cal. 2010%ee also In re Lithium lon Batteries Antitrust Litiyo. 13 MD 2420,
2014 WL 309192, at * 14 (N.D. Cal. Jan. 21, 20@:#ation omitted) (“The reasonable doubt
standard faced by the government makes crimind#tiyquleas in antitrust cas like this one at
once a strong indicator of the existence of a coaspibut a weak indicat®f the scope of that
conspiracy.”);in re Vitamins Antitrust Litig.No. Misc. 99-197, 2000 WL 1475705, at *18
(D.D.C. May 9, 2000) (“[T]he criminal guilty pleado not establish boundaries for this civil
litigation . . . .").

While it is true that not every chat tsamipt contained in the TAC includes each
individual Defendant or a digssion of each possible currency pair or benchmark rate, every
NSD is alleged as a participant in at least diegal communication. Taken as a whole, the
TAC sufficiently pleads an antitrust conspiracyfitospot prices and benchmark rates in the FX
market. Questions as to each Defendant’s paation in the conspiracy and the conspiracy’s
scope may be raised later in litigation, dotnot merit dismissal at this phasgee In re Lithium
lon Batteries 2014 WL 309192 at *2 (“The complaintergtain voluminous, specific allegations
of not only opportunities to collude, but certairiedelants’ actual agreamts to refrain from
competing on price. . .. The question in ttase is not whether apnspiracy existed, only
how far it reached. That questimnultimately one of fact, and oaot be resolved in the present

procedural posture, where the Court testy tmd sufficiency of the pleadings.”).



Third, the NSDs’ characterization of the chaited in the TAC is equally unpersuasive.
According to the NSDs, the TAC'’s allegatioc@ncerning the NSDgarticipation in the
conspiracy “amount to no more than claimspéradic information exchanges that do not
constituteper seantitrust violations as a matter of lawA&s an initial matter, a fair reading of the
chats quoted in the TAC as to each NSD satgy#nat more than a harmless exchange of
information was occurring. For example, a cwbere a NSD trader ks others what they
believe a spread should be plausibly suggestshbdtaders in the room are colluding to fix the
spread of the currency pair thake discussing. That each partampconcludes at the end of the
discussion that a certain spread is the “fighbtead weighs agaihthe NSDs’ suggested
interpretation that the conversation asteole was nothing more than an exchange of
information.

Even if these conversations themselvebsrtit set spreads or fixes, the sharing of
information between competitors constitutes cirstantial evidence of an antitrust conspiracy
and is sufficient at the pleading stage. TheCTalleges that sharing of confidential customer
information violates the Federal Reserve Banklelv York’s “Guidelines for Foreign Exchange
Trading Activities” and, in any event, isagst each bank’s economic self-interest as a
competitor absent collusion. Although the NSDs may present some legitimate reason to share
information with competitors at a later stagehad litigation, the TAC plausibly alleges that
these conversations wargeant to execute or at ledatilitate coordinated tradingSee Mayor
and City Council of Baltimorer09 F.3d at 136 (identifying as “plus factors” “a common motive
to conspire, evidence that the parallel acts agagnst the appareimdividual economic self-
interest of the alleged conspiors, and evidence of a higlvés of interfirm communications”

(citation omitted)).



Finally, the NSDs argue that the TAC failspiead that any Defendant joined a global
conspiracy involving exchange-traded FX Instants. Essentially, their argument is that
because “Plaintiffs’ claim regarding exchange-tchotestruments is entirelgierivative of their
flawed theory of a global conspiracy to manipelspreads and benchmarkesy” it also fails.

As discussed above, the TAC sufficientlggdis an antitrust copisacy to manipulate
spreads and benchmark rates. The TAC furtheges that this same conspiracy resulted in
artificial prices for exchange-traded instrurteebecause “FX spot mieet prices, including
benchmark rates, directly impact the prioéexchange-traded FX futures and options
contracts.” According to Plairits, “there is a direct relationship between currency prices in the
spot market and the value of each FX futures contract” and “fybaices are based on and
derived arithmetically frm spot prices.” “Given the dict relationship between FX futures
prices and spot market prices for the unded currency pairs . . . , Defendants knew their
manipulative and/or collusive activities in sp@nsactions would sellt in artificial price
movements for exchange transactions.” Artificial price movements in FX exchanges further
benefited Defendants in the form of “ill-gotten tiragl profits . . . from FX derivative contracts,
including futures contracts.” Based on theléegations, the TAC plausibly alleges that the
conspiracy to fix FX products involved exchange-traB¥dnstruments.

2. The Complaint Sufficiently Pleads Antitrust Standing

Section 4 of the Clayton Act provides tliahy person who shall be injured in his
business or property by reason ofthing forbidden in the antitrtidéaws may sue . . . and shall
recover threefold the damages by him sustain&8.U.S.C. § 15(a). Similarly, Clayton Act
§ 26 provides in part that “[a]ny person, firm, coigtayn, or association sthae entitled to sue

for and have injunctive relief . . . against threatkfoss or damage by aolation of the antitrust
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laws. . ..” 15 U.S.C. § 26. Both the Seipre Court and the Second€liit have found this
language to require pldiffs bringing an antitrust claim testablish not only constitutional
standing, but also antitrust standirfg§ee Cargill, Inc. v. Monfort of Colo., Ine79 U.S. 104,
110-11 (1986)Assoc. Gen. Contractors of Calif., IncGal. State Council of Carpentg459

U.S. 519, 534 (1983) AGC’) (discussing antitrust standing iagard to federal claims for
damages)Gelboim v. Bank of Am. CarB23 F.3d 759, 770 (2d Cir. 2016) (same). The issue of
antitrust standing is evaluatedthé pleading stage based on tHegations in the complaintn

re Aluminum Warehousing Antitrust Litig  F.3d , Nos. 14-3574, 14-3581, 2016 WL

4191132, at *4 (2d Cir. Aug. 9, 2016). To pleadtamst standing, a privatantitrust plaintiff
must plausibly allege that (i) it suffered aritrast injury, meaning injury “of the type the
antitrust laws were intended to prevent and tloais from that which makes defendants’ acts
unlawful,” Brunswick Corp. v. Pueblo Bowl-O-Mat, Ind29 U.S. 477, 489 (1977), and (ii) that
it is a suitable plaintiff in that it satisfiese so-called “efficient enforcer” factoAGC, 459 U.S.
at 538—-45Aluminum Warehousin@016 WL 4191132 at *45elboim 823 F.3d at 772.

The NSDs argue that both the OTC and ExgeaClasses lack antitrust standing. As
explained below, the TAC sufficiently pleaalstitrust standing a® both classes.

a. The Complaint Pleads Antitrust Injury

The Complaint plausibly alleges that théestelants engaged in hpontal price fixing
resulting in Plaintiffs’ paying highreprices in the FX market. “Such an injury [being forced to
pay supra-competitive prices as a result of tHerdtants’ anticompetitive conduct] plainly is ‘of
the type the antitrust laws were intended to prevemnn’fe DDAVP Direct Purchaser Antitrust
Litig., 585 F.3d 677, 688 (2d Cir. 2009) (quotBwiginswick Corp.429 U.S. at 489gccord

Gelboim 823 F.3d at 772. The Complaint therefore gide@ntitrust injury.This was also the

11



Court’s holding on the prior motion to dismiss the CARDREX 74 F. Supp. 3d at 598.
Although the conspiracy alleged in the TAC is broattee nature of Platiifs’ injury -- paying a
higher price, or selling at aweer price, as a result of Defemds’ alleged collusion -- remains
unchanged.

The NSDs challenge antitrust injurytivrespect to both the OTC Class and the
Exchange Class, arguing that “Plaintiffs mustgdl¢éhat they were injured when they purchased
or sold a particular currency pair, and conrikat injury to an alleged anticompetitive act by
some or all Defendants in the same currency pdireatelevant time.” In essence, this argument
repeats the “demand for specifics” that F@REXopinion held was not gelired at the pleading
stage.ld. at 595.

The NSDs further argue that any antitrugiiiy suffered by the Exchange Class is “even
more suspect” because, unlike the OTC Clidmese plaintiffs were not purchasers of
Defendants’ products. The potential to suffer amditinjury is not limitedo “purchasers” of a
conspirator’s products. “Section 4 of the Clay#ct . . . provides a treble-damages remedy to
‘[a]ny persorwho shall be injured in his business or propbstyeason of anythinfprbidden in
the antitrust laws.””’Blue Shield of Va. v. McCread457 U.S. 465, 472 (1982) (alteration in
original) (quoting 15 U.S.C. § 15). “[T]he sta¢udloes not confine its protections to consumers,
or to purchasers, or to competitors, or to sellers . .1d.”{quotingMandeville Island Farms,

Inc. v. Am. Crystal Sugar G834 U.S. 219, 236 (1948)). Howev¥g]enerally, only those that
are participants in the defendants’ marketloarsaid to have suffedeantitrust injury.”
Aluminum Warehousin@016 WL 4191132 at *4 (citation omitted). The Second Circuit in
Gelboimrecently held that four grpg of plaintiffs had pleadeghtitrust injury, including not

only the OTC plaintiffs there who purchased diefrom at least one defendant, but also the
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“Exchange-based plaintiffs” (like the Exchar@intiffs here) who did not purchase from the
bank defendantsGelboim 823 F.3d at 767—68, 772.

Here, the TAC alleges that FX benchmarksgd&tirectly impact the prices of FX futures
contracts” traded on exchangesddhat prices for currency futieémove in virtual lockstep to
the spot price.” “Generally, when consumees;duse of a conspiracy, must pay prices that no
longer reflect ordinary markebnditions, they suffer ‘injury of #atype the antitrust laws were
intended to prevent and that flows from tiditich makes defendants’ acts unlawfulGelboim
823 F.3d at 772 (citation omitted). The manneawimch the alleged conspiracy affected the
prices paid by the Exchange Class is neamngfully different from how the conspiracy
affected the prices paid by the OTC Classe TAC also pleads that Bendants participated in
the market for FX products traded on an exchange, and that the conspiracy was intended in part
to earn Defendants “ill-gften trading profits” on those prodac Consequently, the Exchange
Class has pleaded antitrust injury even thougmémbers may not have tiacted directly with
any Defendant.

b. Plaintiffs Are Efficient Enforcers

Both classes of Plaintiffs are efficientfercers for antitrust standing purposes. When
assessing whether a private antitrust plaintifisfias the “efficient enforcer” requirement for
antitrust standing, courts must consider (i) the “directness oeatdass of the asserted injury,”
viewed in light of the “chain of causation” linkirayplaintiff's alleged ijury and the defendant’s
anticompetitive conduct; (ii) the “&stence of more direct victims of the alleged conspiracy”;
(iif) whether damages are “highly speculativeigiv) whether allowing the claim would pose
“either the risk of dulicate recoveries on the one handtha danger of complex apportionment

of damages on the otheAGC, 459 U.S. at 538—45.
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(i) TheOTC Class Plaintiffs Are Efficient Enforcers

The TAC sufficiently pleads that the OTC Piigifs are efficient enforcers because (i)
their alleged injury necessaritipws directly from Defendant’s collusive conduct because the
OTC Class by definition is limited to persons who dealt directly with a Defendant; (ii) there are
no victims whose injury is momdirect; (iii) the damages are naghly speculative because they
arise from identifiable transactions in whiclaiptiffs suffered greater losses or earned lower
profits because the price was the product of pmaation; and (iv) theres no danger of duplicate
recoveries or complex apportionment because #imslare tied to specific transactions. The
NSDs previously conceded that the OTC Clagke “obvious classf persons whose self-
interest would motivate them to vindicate the jpubiterest in antitust enforcement.”

The NSDs challenged the OTC Plaintdis efficient enforcers only after the Second
Circuit’s recent decision i®elboim which considered the efficieanforcer factors in a case
involving the alleged manipation of LIBOR. AlthoughGelboimdiscussed the efficient
enforcer factors, it did not res@\he issue, as the district cobad not reached it. The Second
Circuit remanded for the district cddo address the question firdtl. at 778;see also idat 777
n.17. Nevertheles§elboinis analysis of the efficient enfcer factors may be particularly
salient here because the plaintiffsdelboimand in this case both allege that large banks
manipulated benchmark rates that affected theeprof financial instruments. As explained
below, because of the factual differences betwieernwo cases, the efficient enforcer analysis
here is less challenging than@elboim

The NSDs argue that “the sheer scope of the OTC Plaintiffs’ clailses concerns about
damages disproportionate to wrongdoing.” Under the heading “causation,” and the “directness

or indirectness” of the alleged injur@elboimobserved that damagesghi be disproportionate

14



based on the defendants’ limited control of a very large potential madkett 779 (“[]f the
Banks control only a small percentage of witenate identified market, . . . [potentially]

‘trillions of dollars’ worth of fnancial transactions’ . . . , thiase may raise the very concern of
damages disproportionate to wrongdoing.”) (citation omitt@dhe Gelboimcourt expressed
concern about the scope and impact of the U8rast laws in those circumstances. Unlike the
plaintiffs in Gelboim however, the OTC Plaintiffs here ar€lass of persons “who entered into
an FX Instrument directly with a Defendarayid therefore do not pose the same threat of
indirect and therefore sioroportionate liability.

The NSDs next argue that their potentigdieegate liability is diproportionate to any
alleged wrongdoing because nijoé sixteen) Defendants have already agreed to settlements,
leaving the NSDs potentially liablender principles of joint anskveral liability for any harm
caused by any of the sixtee8ee In re Uranium Antitrust Litig617 F. 2d 1248, 1257 (7th Cir.
1980) (“Anti-trust liability undeiSection 1 of the Sherman #is joint and several.”)n re
NASDAQ Market-Makers Antitrust Litigl69 F.R.D. 493, 508 (S.D.N.Y. 1996) (same),
abrogated on other grounds by Wal-Mart Stores, Inc. v. DU&EU.S. 338, 349-50 (2011);
seegenerally Tex. Indus., Inc. v. Radcliff Materials, Jf51 U.S. 630, 646 (1981erma Life
Mufflers, Inc. v. Int’l Parts Corp.392 U.S. 134, 144 (1968) (Whitk, concurring) (“[DJamages
normally may be had from either or bothfetedants without regari their relative
responsibility for originating the combination or their differaesies in effectuating its ends.”),
overruled on other grounds by Coppetd Corp. v. Independence Tube Cor¥.2 U.S. 752,

765 (1984). This argument has nothing to do withefficient enforcer angsis, particularly the
directness of injury factor that promptéalboims concern with disproportionate damages. In

any event, the argument is unpersuasive. THad\&ssentially argue that the antitrust laws’

15



imposition of treble damages and the provisiandmt and several liability are themselves
“disproportionate.” The NSDs do not cite aythority for this line of reasoning nor does it
seem likely that they could.

The NSDs also argue that the OTC Plaintifs inefficient enforcers because their claim
for damages is speculative. @elboim the Second Circuit notetat although “the wrongdoer
shall bear the risk dhe uncertainty which his own wrong haeated,” the presence of “highly
speculative damages is a sign that a given piaisitan inefficient engine of enforcement.”
Gelboim 823 F.3d at 779The Gelboimcourt described the LIBORctions as “present[ing]
some unusual challenges” for dagea calculations becau§ghe disputedransactions were
done at rates that were negotiated, notwatiding that the negotiated component was the
increment above LIBOR.Id. at 780. The Second Circuit alsoted that damages calculations
for LIBOR-based financial instruments would betfier complicated by the fact that “the market
for money is worldwide, with competitors offeg various increments above LIBOR, or rates
pegged to other benchmarks, or rates sdtowitreference to artyenchmark at all.”ld.

Unlike in Gelboim where LIBOR may have been ordycomponent of price or where
counterparties negotiated rategeference to LIBOR, the allegednduct in this case is more
straightforward. As alleged in the TAC, th¥ market does not entéhe same level of
“negotiation” between parties gelecting the ultimate rates for their transactions. “In a spot
transaction, a Defendant quotescitstomer a ‘bid’ (the price it will buy currency) and an ‘ask’
(the price it will sell currency). . .. Defendamonspired to fix spot prices by agreeing to
artificially widen spreads quoted to customiensor spot transactions -- which account for
approximately half of the FX volume in the Unit8tates according to the TAC -- the prices for

OTC Plaintiffs would directly result from the migulation of spreads. The TAC also alleges
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that the prices of OTC transactions -- spotright forwards and FX swaps -- are based on the
spot price plus, in the casefofwards and swaps, a “mathematically determined” (i.e., not
negotiated) component. Consequently, any dgsa&alculation would look principally (if not
exclusively) to the difference between the collaly set rates and what the rates would have
been but for the manipulation.

The NSDs note that Plaintiffs alleggbat the defendants engaged in a price-fixing
conspiracy spanning more than a decade mvam\ving innumerable combinations of currency
pairs for almost every country the world.” The breadth of ¢halleged conspiracy, however,
does not render damages in this case speculatia@yasarm from the alleged conspiracy can be
shown on a transaction-by-transaction baSise Alaska Elec. Pension Fund v. Bank of Am.
Corp., No. 14 Civ. 7126, 2016 WL 1241533, at *8 (S.D¢NMar. 28, 2016) (“Plaintiffs have
alleged that they were directly harmed byféelants’ anticompetitive conduct by having to pay
higher prices (or earning lower profits) franstruments tied to [3Afix, there is nothing
particularly speculative about tigury alleged, and the damagedssue are tied to particular
transactions and contra¢bbviating the danger diplicative recovery.”).

Finally, the NSDs focus oBelboimis observation of “may other enforcement
mechanisms at work,” and their bearing upon the need for private enforcement in the LIBOR
cases.Gelboim 823 F.3d at 778Gelboim where the court notedahthe alleged conduct is
“under scrutiny by government organs, bank regulators and financial regutatoconsiderable
number of countries,” made this observatiothie context of its discussion of whether damages
in theGelboimaction would lead to duplicative recayeand complex damages apportionment.
Id. The OTC Plaintiffs do not present a dangiefduplicate recovery” and complex damage

apportionment. First, none of the regulataryastigations in the UniteStates appear to be
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aimed at providing restitution &ny injured parties, and the DS have not shown otherwise.

The TAC references an investigation bg thommodity Futures Trading Commission and
settlements with the same fiveriba “resulting in adverse findings facts and billions of dollars

in fines” with no reference to restitution. THAC similarly describes an investigation by the
Office of the Comptroller of the Currencpaits assessment of $950 million in fines against
three U.S. banks relating to foreign exchatrgding. The TAC also ferences related fines
assessed by New York State Department of FiahBervices. Neither the Complaint nor the
NSDs suggest that any of these regulators has ordered restitutionrasfapg penalty or
settlement. As for the Department of Justigeninal investigation, which the TAC alleges is

still ongoing, four banks have pleaded guilty amé has sought amnesty; the same five have
settled with Plaintiffs in this civil action. Bagen the timing and terms of the settlements, there
is no indication that the penialé imposed will include restition for any private individual

injured by these entities’ conduenid Plaintiffs’ recovery in thiaction would therefore not lead
to duplicative recovery. As tioreign investigations, duplicativecovery is highly unlikely as

the OTC Class is defined to include only “persons” that are either domiciled or transacted in the
United States. Because public enforcemens e provide redress to victims of the
conspiracy, the OTC Class is dfi@ent and necessary enforcer.

Having pleaded facts sufficient to establisith antitrust injury and their status as
efficient enforcers, the OTC Piiiffs have sufficiently allegedntitrust standing for purposes of
this motion.

(i) The Exchange Class Plaintiffs Are Efficient Enforcers
The Exchange Plaintiffs traded in FX frgdg and FX futures options, which are traded on

exchanges. The TAC sufficiently pleads that ¢hglaintiffs are efficient enforcers by alleging
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facts that, if proven, show that (i) the Exchaf@ntiffs’ injury -- paying a non-competitive
exchange price -- flows directly from Defendant&nipulation of the FX spot prices, since the
two prices move virtually in tadem; (ii) with respect to theX futures market, there are no
victims whose injury is more dict; (iii) the damages are noghly speculative because they are
based on a specifically alleged relationship betwtkerexchange pricesd spot prices, and
arise from identifiable transactions in whiclaiptiffs suffered greater losses or earned lower
profits because the price was the product of pmaation; and (iv) theres no danger of duplicate
recoveries or complex apportionment because Himslare tied to specific transactions.

As to the Exchange Class, the NSDs argaettiese plaintiffs are not efficient enforcers
because (1) their injuries are indirect and speivala(2) the OTC Plaintiffs are alternative (and
superior) enforcers and (3) their damages would be difficult to apporisexplained below,
these arguments are rejected.

The NSDs argue that, because the Exchange Plaintiffs purchased FX Instruments on an
exchange rather than directly from a Defendtrgy were not “directly harmed” by the alleged
conduct and that their “injuriesre, at most, a ‘side-effecif the alleged conspiracy to
manipulate the OTC market.” This argumernihisorrect because of the direct relationship
between the price at which Exchange Plainpfischased FX futures and FX options (i.e., FX
products purchased on an exchange) and thepsipetthat Defendantdlagedly manipulated.

In contrast to the “vaguelgefined links” described IAGC, see459 U.S. at 540, the TAC quotes
from settlements that Barclays, Citigroup, HSBC, JPMorgan, RBS and UBS entered into with
the U.S. Commaodity Futures Trading CommisssofiCFTC”), finding that'[e]xchange rates in
many actively traded CME foreign exchange futwestracts . . . track rates in foreign exchange

markets at near parity.” The TAC allegesint&® currency futures are a derivative of the spot
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cash currency market and are deliverable irpthsical currency, their prices move in virtual
lockstep to the spot price.” Based on the standard pricing formula for futures contracts and
empirical data, the TAC illustrates how the prices of FX futures contract track spot rates at near
parity. The TAC’s detailed aki@tions of the spot market'§fects on the FX futures market
undermine the NSDs’ arguments concerning thdifectness” of the Exchange Plaintiffs’
injury.

The antitrust laws do not regeia plaintiff to have purched directly from a defendant
in order to have antitrust standin§ee Blue Shield of V@57 U.S. at 472 (protection of
antitrust laws not confined to “consumers, or to pasehs, or to competitors, or to sellers”). In
Gelboim’sefficient enforcer discussion, the SecontcGit observed thaat first glance . . .
there appears to be no difference in the ingllgged by those who dealt in LIBOR-denominated
instruments, whether their trasians were conducted directy indirectly with the Banks.”
The court then expressed concern, as dssmliabove, with the possibility of damages
disproportionate to wrongdoing “if the Banks aahionly a small percentage of the ultimate
identified market.”Gelboim 823 F.3d at 779. Here in contrasie TAC alleges that Defendants
“dominated the FX market with a combinedriet share of over 90% . . . [as] significant
participants in both OTC and exchigntransactions . . . .” Corgeently, there is little difference
regarding the proportionality of damages suffered by the OTC Class, which dealt directly with
Defendants, and the Exchange Class, whichndid In both cases, the damages allegedly
occurred in markets Defendants controlled anad disect result of their collusive activities in
spot transactions.

The cases cited by the NSDs do not altecctrelusion that the injury to the Exchange

Class is sufficiently direct faefficient enforcer status. Im re Digital Music Antitrust
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Litigation, the court denied antitrustanding to purchasers ©Ds alleging an antitrust
conspiracy to set prices on digital mus&12 F. Supp. 2d 390, 402-04 (S.D.N.Y. 2011). Central
to the court’s holding, however, was the fact that the operative complaint “contain[ed] no
nonconclusory allegations about htve pricing of Internet Musiaffected CD pricing, how the
CD market operated generally,..ar any kind of tie . . . betwed®D pricing and Internet Music
pricing.” I1d. at 402. The opinion recognized numeroases where antitrust standing was
allowed where the plaintiff alleged a “closerki or “causal link” between the prices in two
markets. See idat 402 & n.4 (citing, inter alid,oeb Indus., Inc. v. Sumitomo Cqrp06 F.3d
469, 476 (7th Cir. 20028anner v. Bd. of Tragdé2 F.3d 918, 929 (7th Cir. 199%e Cream
Liquidation, Inc. v. Land O’Lakes, In@53 F. Supp. 2d 262, 274 (D. Conn. 2003)). In light of
the TAC’s detailed allegations linkingetX spot market and futures marketre Digital

Musics holding is inapposite.

Similarly, in Aluminum Warehousinghe district court helthat plaintiffs were not
efficient enforcers where each plaintiff occupfeales which are more than one level down in
the supply/distribution chain” frorthe alleged conspiracy to resh the output of aluminum.
No. 13 MD 2481, 2014 WL 4277510, at *1, 22 (S.D.N.Y. Aug. 29, 204fftyl 2016 WL
4191132 (2d Cir. 2016). Plaintiffs that case did not purchaseminum directly, and instead
claimed to have been injured because their punchases included an inflated premium “several
layers down the supply&tribution” chain.” Id. at *22. The court helthat “[t]he injury
suffered by these plaintiffs [watjerefore indirect” because “isding their particular damage
from other potential causal factors would rsa highly complex task.” The court further
observed that labor costs, tsportation costs and bottling could have led to the increase in

prices. Id.
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The district court opinion idluminum Warehousinig distinguishable for two reasons.
First, unlike the plaintiffs iAluminum Warehousinghe Exchange Plaintiffs here are not more
than one level removed from the alleged conspinadkie spot market, and their claims are not
derivative of the OTC Plaintiffs’ claims. Irestd, the TAC alleges that Defendants acted with
“specific intent and motive in the manipulationspiot market prices of various currency pairs”
in order to “obtain ill-gtten trading profits fronransactions in the spmarket and from FX
derivative contracts, inatling the FX futures contracts, hddg them or other co-conspirators.”
Moreover, the harm to the Exchange Classija] a separate and compensable injulyoeh
306 F.3d at 483%ee also idat 481 (“[D]ifferent injuries in disnct markets may be inflicted by a
single antitrust conspiracy, and thus differently situated platiffs might be able to raise
claims.”);id. at 482 (“[P]laintiffs are noindirect purchasers alongsapply chain. . . . Instead,
the alleged conspiracy operated in the separate but related futures market, through which it
sought directly to manipulate the price of copiber plaintiffs were buying.”). Second, whereas
the Aluminum Warehousingpurt readily identified other “potenlicausal factors” of any injury
suffered by the plaintiffs in thatase, Plaintiffs here plead a malieect (and nearly mechanical)
relationship viewed in light dhe “chain of causation” betwedme prices in the FX spot and
futures marketsSeeAGC, 459 U.S. at 538-45 (identifying as fivst efficient enforcer factor
the “directness or indirectness of the assertedyirijuiewed in light of the “chain of causation”
linking a plaintiff's alleged injury and the defendant’s anticompetitive conduct).

The NSDs argue that the Exchange Plaintifisot satisfy the second efficient enforcer
factor because the OTC Plaintiffs are moredalixéctims and better situated to challenge the
collusive conduct alleged in the TAC. As notdabve, however, “differennjuries in distinct

markets may be inflicted by angjle antitrust conspiracy.l.oekh 306 F.3d at 481. With respect
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to the FX futures market, there are no othraative enforcers. To preclude Exchange
Plaintiffs from proceeding in this case wolddve any person who paid supra-competitive
prices in FX exchanges as a result of Defendants’ conduct without a legal reBssdin re
DDAVP Direct Purchasers85 F.3d at 689 (“The secondiG( factor simply looks for a class
of persons naturally motivated émforce the antitrust laws. ‘Inferiority’ to other potential
plaintiffs can be relevant, but it is not dispositive.” (citation omitted)).

The NSDs also argue that any calculatiothef Exchange Plaintiffs’ damages would be
too speculative to support antitrust standing bsegquantifying their damages . . . would
require ‘wholesale speculation’ as to the extenthich the allegedlynanipulated OTC-traded
rates impacted exchange-traded rates” awdise independent factors contributed to any
alleged damages suffered. Neither of the N&Dguments renders the Exchange Class’s claim
for damages “speculative.”

First, quantifying damages for the Extige Class would natvolve wholesale
speculation according to the alléigas in the TAC. As discussed above, the TAC explains and
illustrates in a non-conclusory fashion a higtdyrelated relationship between the FX futures
markets and the spot prices that Defendantgedily manipulated. If sin a linkage is proven,
Plaintiffs will seek to prove damages by compgrihe prices an Exchange Plaintiff paid in
identifiable transactions with vl the price would have been ot collusion. At the motion to
dismiss stage, any holding that these damagmuld be speculative is prematuf®ee Sanne62
F.3d at 929 (“Damages will be neither speculative difficult to apportion . . . . A damages
calculation for a market manipulation schenheuigh it may require expert testimony, is hardly

beyond the ken of the federal courts.”).

5 This holding also dispensesth the NSDs’ separate argumehat it would be “virtually

impossible to apportion damages between Brge Plaintiffs an@TC Plaintiffs.”
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Second, as discussed above, the TAC allegieget causal hk between the prices in the
FX spot and futures markets. BecauseNB®s have not identified any other confounding
factor that would complicate or render speculafh damages calculation, their motion to dismiss
the Exchange Class’s antitrust claim on tinsund is denied.

3. Foreign Trade Antitrust | mprovements Act

The OTC Class is limited to pons who “[1] were either daiciled in the United States
or its territories or . . . [2] transacted onexayre FX instrument in the United States or its
territories.” The Exchange Class is similariyiied. The NSDs argue that Plaintiffs’ claims
based on transactions executed outside of the dUSii@tes and its terriies are barred by the
FTAIA. The NSDs do not challenge the Shenect’s reach over transactions in the United
States or on a U.S. exchange. Their FTAIA argnts therefore apply only to claims by U.S.
domiciliaries for transactions “executed” outside the United States, although those same entities
may have other, qualifying transactions thaktplace within the United States. The NSDs’
motion to dismiss in part on this ground is deah because the FTAIA bars Plaintiffs’ claims
arising from OTC transactions where the Plaintiff was operating abroad and transacted with a
foreign desk of a defendant, and bars clainsry from transactionsonducted on a foreign
exchange.

TheFTAIA provides:

Sections 1 to 7 of this title [the Sieain Act] shall not apply to conduct involving

trade or commerce (other than import trade or import commerce) with foreign

nations unless — (1) such conduct hafiract, substantial, and reasonably

foreseeable effect (A) on trade or comagewhich is not trade or commerce with

foreign nations, or on import trade orport commerce with foreign nations; or

(B) on export trade or export commerce wiheign nations, of a person engaged

in such trade or commerce in the United States; and (2) such effect gives rise to a

claim under the provisions of sections 1 tof This title, othetthan this section.

15 U.S.C. § 6a.
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This statute “lays dowa general rule placingll (nonimport) activity involving foreign
commerce outside the Sherman Act’s reach,” ben thrings back certaconduct so long as its
“direct, substantial, anceasonably foreseeable effect’ on American domestic, import, or
(certain export commerce)” gives rise to a Sherman Act cl&ntHoffmann-La Roche Ltd. v.
Empagran S.A542 U.S. 155, 162 (2004)Empagranl) (citation omitted). The Supreme
Court has interpreted the phrase “trademnmerce (other than import trade or import
commerce)” as “includ[ing] commerce that didt involve American exports but which was
wholly foreign.” Id. at 163;see also id(“[T]he FTAIA’s general rule applies where the
anticompetitive conduct &sue is foreign.”)Turicentro, S.A. v. Am. Airlines InG03 F.3d 293,
301-02 (3d Cir. 2002) (“The phrase ‘tradecommerce with foreign nations’ includes
transactions between foreign and domestic coroialegntities, not jusransactions involving a
foreign sovereign.”)pverruled on other grounds by Animali.2rods., Inc. v. China Minmetals
Corp., 654 F.3d 462 (3d Cir. 2011). “The FTAIA sedk make clear to American exporters
(and to firms doing business abroad) that the i8aarAct does not prevent them from entering
into business arrangements (gaynt-selling arrangements), however anticompetitive, as long as
those arrangements adversely affect only foreign mark&tspagran ) 542 U.S. at 161.

As an initial matter, it is not clear whitie NSDs define as “Non-US Transactions,”
which they argue are barred by the FTAIA, theiebdefines the term as transactions “executed
outside of the United States.” Where a traneads “executed” (within or outside the United
States) is ambiguous. The TAC alleges that “ficjoers execute FX spot transactions either by
a telephone call or electronic message to aspalson at a dealerrdathrough an electronic
communications network,” and execute exa®based transactions on the exchanges

themselves. Plaintiffs’ opposition brief offeretexample of a “U.S. ¢ity trading FX with a
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foreign desk,” and the NSDs’ reply brief argtieat “[a]ny transactions executed outside the
United States, even trades with domestic countgesd are barred by tHeTAIA. Rather than
attempt to resolve the semantics of where astretion is executed, the analysis below addresses
the FTAIA’s application to several situatis the NSDs would likely consider “Non-US
Transactions.”

In a situation where a U.S. entity operating in the United Statetes FX with a foreign
desk of a Defendant, the FTAIA does not apgiy the claim is not barred because of the
statute’s import commerce exclusion (or exaapti “Import trade and commerce are excluded
at the outset from the coverage of the FTAIA . . Mihn-Chem, Inc. v. Agrium, Ind683 F.3d
845, 854 (7th Cir. 2012) (en banc). Because th€ Qlass is defined to include only persons
who transacted directly with a Defendant, ageation between a Plaintiff in the United States
and a foreign desk of a Defendant bank fadjgarely within the FTAIA’s import commerce
exclusion, and claims based on these trarmastre not barred. As the Seventh Circuit
concluded on similar facts,

There can be no question that the impommerce exclusion puts some of the

conduct alleged in the Complaint outsttle special rules eated in the FTAIA

for Sherman Act claims. The plaintiffse U.S. entities that have purchased

potash directly from members of the ghel cartel. The defendant members of

the cartel are all located outside the UtiBtates. Those transactions that are

directly between the plaintiff purchexs and the defendant cartel memlagesthe

import commerce of the United States in this sector.

Id. at 855.
The NSDs argue that Plaintiffs canawiil themselves of the import commerce

exception because the Court has already halismissing the Foreign Complaints that, to fall

within the foreign commerce exception, a complaimast allege facts thatlausibly show that

6 The opinion assumes that a Plaintiff whédemiciled” in the United States may conduct
transactions both in the Unité&States and abroad.
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‘the conduct by the defendants . . .snirected at an import market. FOREX 74 F. Supp. 3d
at 599 (quotindruman v. Christie’s Int'l PLC284 F.3d 384, 395 (2d Cir. 200250REXs
holding with respect to the FTAIs application as to the Fagen Complaints does not apply
here, as the instant case preésavholly different facts.

In FOREX the Foreign Complaints were digsed because those actions sought “to
apply American antitrust laws to Defendants’ foreign conduct for harm suffered outside the
United States by Foreign Plaintif&md their putative classesld. at 599. Each of the Foreign
Complaints either expressly endied “United States persons d@rmhsactions occurring in the
United States” or confined its claims to teawising out of foreign FX transactionisl. at 599—
600. The Foreign Complaints therefore coultpussibly allege thddefendants’ alleged
conduct involved import trade or commerce.cémtrast to the Feign Complaints, any
collusive conduct in this casedathaffected the price of aamsaction between a U.S.-based
Plaintiff and a foreign desk sufficientlyleges conduct that “involves import trade or
commerce.”Kruman 284 F.3d at 395.

The import commerce exclusion does not gplpbwever, to transactions where a U.S.-
domiciled Exchange Plaintiff transacted on eefgn exchange, or where a U.S.-domiciled OTC
Plaintiff operating abroad transacted with a fonaiigsk of a Defendant. In such situations, the
transactions occurred exclusiyelbroad, with no “importationdf interests in FX Instruments
into the United StatesSee Minn-Chem, Inc683 F.3d at 855 (explaining that “trade involving
only foreign sellers and domestic buyers (i.e., import trade) is not subject to the FTAIA’s extra
layer of protection against Sherman Act claimplioating foreign activities”). Because these

transactions are between fige and domestic commercialtéres and “wholly foreign,’see
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Empagran 542 U.S. at 163, the FTAIA bars any claiansing out of them absent one of the
exceptions identified in 15 U.S.C. § 6a.

Plaintiffs argue that such transactions fall within the FTAIA’s “domestic effects”
exception, but fail to plead thahy domestic effect of Defenals’ conduct proximately caused
their foreign injuries. The domestic effects excapitonsequently does not apply. To satisfy the
FTAIA’s domestic effects exception a plaintiff stu‘plausibly plead: (1) that Defendants’
anticompetitive conduct had a ‘domestic effece., a ‘direct, substdial and reasonably
foreseeable effect’ on U.S. dotiescommerce; and (2) that sualtdomestic effect ‘gives rise
to’ Plaintiffs’ injuries.” FOREX 74 F. Supp. 3d at 600 (internal citations omittedg also
Lotes Co., Ltd. v. Hon Hai Precision Indus. Ctb3 F.3d 395, 414 (2d Cir. 2014) (describing
FTAIA’s “two distinct causation inquiries”)Because both prongs are required for the exception
to apply, courts need not apaé both if one is not metSee Lotes’53 F.3d at 413 (“[W]e need
not decide . . . whether the deflants’ foreign anticompetitive conduwas a ‘direct, substantial,
and reasonably foreseeable effect’ on U.$nelstic or import commerce . . . because even
assuming that Lotes has plausibly alleged a domeféct, that effect did not ‘give[ ] rise to’
Lotes’s claims.” (citation omitted; alteration in original)).

Plaintiffs argue that the domstic effect of Defendants’ conduct was a proximate cause of
Plaintiffs’ injuries because “theiis a single FX market” and “pridexing FX prices in the U.S.
directly impacts foreign prices.According to Plaintiffs, “[t]he injury felt by U.S. entities that
traded currency with a party abroad is calusg the exact same anticompetitive conduct that
injured entities that transacted entirely witttie United States.” This argument is similar to
those raised by the Foreign Plaintiffs wlhataims were dismissed under the FTAIA@REX

There, the Foreign Plaintiffs argued thia effects on U.S. commerce somehow caused
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plaintiffs in Norway and South Korea to “p#ye same identical supra-competitive prices that
American consumers paid” and thatithout the domestic effecthere would b&o foreign
injury.” FOREX 74 F. Supp. 3d at 600 (interrplotation marks omitted). FROREX the
Foreign Plaintiffs’ domestic effects argument wajected because “by conceding that all FX
purchasers across the world paid the saumpeascompetitive prices, this argument provides
further support for the Foreign Complaindédlegations of a global conspiracy tiadependently
caused Foreign Plaintiffs harm in their home countriéd.(emphasis added).

Plaintiffs’ contentions that there is arigie” FX market and that prices in the United
States directly impact foreign prices shovibast but-for causation, baobdt proximate causation.
See Lotes/53 F.3d at 398 (identifiyg “a reasonably proximate causal nexus between the
conduct and the effect”). On remand frdme Supreme Court, the D.C. Circuititmpagran Il
rejected a similar argument tHfateign prices were proximdyecaused by domestic effects
because the goods in question wiuagible and globally marketed.Empagran S.A. v. F.
Hoffmann-LaRoche, Ltd417 F.3d 1267, 127071 (D.C. Cir. 2005 fipagran IT). In
Empagran 1) the appellants/plaintiffs argued that “[appellees/defendants] were able to sustain
super-competitive prices abroad only by mamitay super-competitive prices in the United
States as well.'ld. at 1270. Th&mpagran llappellants asserted that because any price
differences between the U.S. and foreign mankeisld lead to “arbitragurs selling vitamins
imported from the United States,” the U.S. priasese what “gave rise” to the foreign pricds.
The D.C. Circuit rejected this argument, halglthat “[w]hile maintaining super-competitive
prices in the United States may have facililatee appellees’ scheme to charge comparable
prices abroad, this fact demorag&rs at most but-for causatiorld. at 1271see also In re

Dynamic Random Access Memory (DRAM) Antitrust L.ifig6 F.3d 981, 988 (9th Cir. 2008)
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(“[T]hat the conspiracy had effects in the Unittétes and abroad does not show that the effect
in the United States, rather than the overatlgfixing conspiracy itsél proximately caused the
effect abroad.”)|n re Monosodium Glutamate Antitrust Litig.77 F.3d 535, 539—-40 (8th Cir.
2007) (“The domestic effects tie price fixing scheme (increa U.S. prices) were not the
direct cause of the appellanisjuries. Rather, it was the fogm effects of the price fixing
scheme (increased prices abroad).”). Rlshtarguments concerning a “single” market and
“direct impacts” are essentially the same as those rejected by the D.C. Ciupagran I

Because Plaintiffs do not establish thalher the import commerce exclusion or the
domestic effects exception applies, the FTA#s Plaintiffs’ clans arising from OTC
transactions where the plaintiff was operatingpald and transacted withforeign desk of a
defendant, and bars claims arising from transastconducted on a foreign exchange.

4. Statute of Limitations and Adequacy of Allegations Pre-2009

The NSDs argue that Plaintiffs’ proposddss period (January 1, 2003, to December 31,
2013) is overly broad because the TAC lacks any allegations before 2010, and because the
relevant statute carries a fougar limitations period. The NSD&atute of limitations argument
is rejected as Plaintiffs have adequatebapled fraudulent concealmesuifficient to toll the
statute, but the period for actionable claimsurtailed to begin on December 1, 2007, as the
TAC does not plausibly allege conspiras@ctivity prior to that date.

a. Statuteof Limitations

Plaintiffs first filed antitrust claims in their GAon November 1, 2013. The New
Defendants were not named as parties untiSth€ was filed on JulyB 2015. Absent tolling,
the statute of limitations would b&laintiffs’ claims that arise from acts before November 1,

2009 (as to all Defendants), and July 31, 2011 (#setdNew Defendants)ere the statute of
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limitations was tolled and did not begin to run until at least June 12, 2013, meaning that
Plaintiffs’ antitrust claims agaibsll Defendants are timely.

On a motion to dismiss, a claim may bsmissed as time-barred “only if a complaint
clearly shows the claim is out of timeHarris v. City of New Yorki86 F.3d 243, 250 (2d Cir.
1999);see also Shak v. JPMorgan Chase &,d&6 F. Supp. 3d 462, 473 (S.D.N.Y. 2016)
(analyzing CEA claims).

A four-year statute of limitationapplies for private antitrusictions. 15 U.S.C. § 15b.

Antitrust law provides that, in the cagka continuing violation, say, a price-

fixing conspiracy that bringabout a series of unlawfullyigh priced sales over a

period of years, each ovextt that is part of the @lation and that injures the

plaintiff . . . starts the atutory period running again,gardless of the plaintiff's

knowledge of the alleged illegil at much earlier times.

Klehr v. A.O. Smith Corp521 U.S. 179, 189 (1997) (internal quotation marks omitted). “But
the commission of a separate new overt act ginel@es not permit the gintiff to recover for

the injury caused by old overt adstside the lintations period.”Id.; see also Hinds Cnty. v.
Wachovia Bank N.A620 F. Supp. 2d 499, 519 (S.D.N.Y. 2009) (“In short, Named Plaintiffs can
proceed with a claim against the remaining JDieffendants if it is based on an overt act that
occurred within the statute of limitations, buéyhcan only recover damages based on those acts,
and not based on previous acts.”).

The running of the statute of limitations maytblked if the plaintif “establishes (1) that
the defendant concealed from him the existendesofause of action, (2) that he remained in
ignorance of that cause of action . . . , andi@&) his continuing ignoraxe was not attributable

to lack of diligence on his part.New York v. Hendrickson Bros., In840 F.2d 1065, 1083 (2d

Cir. 1988). “[G]eneralized and conclus@legations of fraudulent concealment” are
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insufficient to toll the statute of limitation#Armstrong v. McAlpin699 F.2d 79, 88 (2d Cir.
1983).

As discussed above, the TAC alleges thatentirety of the alleged conspiracy took
place in private chat rooms and private instaassages, which Plaifi could not reasonably
have discovered on their own. The same secmmunications that plead conspiracy also plead
the three elements of fraudulent concealmerdcaofdingly, the statute of limitations was tolled
at least until June 12, 2013, when the TAC allegesRlzantiffs first heard of the possibility of
manipulation in the FX market througlBébomberg article published that dageeliam
Vaughan, Gavin Finch and Ambreen Choudhiingders Said to Rig Currency Rates to Profit
Off Clients Bloomberg (June 12, 2013).

The NSDs’ argument that the statute of lititas began to run asarly as October 2009
is unavailing. They assert that sufficient dstiarounding FX transactions became public with
the publication of an analyst report in October 2009, stating that trading around the Fix was
characterized by “unusually sharp movements in axgh rates” and th&nyone trading at that
time is unlikely to get the best possible dealikable that day.” The NSDs do not produce the
analyst report, but Btead quote hearsay from a Decen#i3 BBC News article. Ben King,
Banks Warned about Exchange Rate Dangers in,2BBE News (Dec. 23, 2013). The article
notes only that “banks were already conegr about the London fix in 2009” because of
“unusually sharp movements in exchangesat®und 4pm,” and “even warned their clients
about trading at that time.” Nothing in theiele’s description of te 2009 report suggests that a
reasonable person would have known, basesharp movements around the Fix, to inquire
about the possibility of aimterbank conspiracy to figrices in the FX marketSee generally

Conmar Corp. v. Mitsui & Co. (U.S.A.), In@58 F.2d 499, 504 (9th Cir. 1988) (“The

32



requirement of diligence is only meaningful . . . when facts exist that would excite the inquiry of
a reasonable person.”). The NSDs do not poiinything other thatine availability of

transaction data and the 200%byst report as having put Pigiffs on notice of possible

antitrust claims concerning the allelggonspiracy to fix prices in tHeX market.

In light of the foregoing, thstatute of limitations was t@él as a result of fraudulent
concealment of the conspiracy, and did not hégirun until at least June 2013. Plaintiffs’
antitrust claims therefore are timely.

b. Sufficiency of Allegations

Although not barred by the antitrust laws’ liations period, the TAC fails to plead an
antitrust conspiracy that paates December 2007. The TAC allegfeat “beginning at a time
unknown, but at least as earlyJuary 1, 2003, Defendants congpit@ fix prices in the FX
market on a daily basis.”

The TAC's factual allegation reaching back liadt in time states that the UK’s Financial
Conduct Authority’s (“UK-FCA”) investigation “focused on an eleotric chat room used by top
traders at financial institutions.” The allegetithen describes inculpatory emails and instant
messages without reference to their datetheh alleges that “approwately 40 traders have
individually interviewed with the UK-FCA angroduced communications dating back to 2004.”
Nothing in this sentence, however, suggéss the 2004 communicatie reflected unlawful
conduct. The mere fact that traders produced communications from as far back as 2004 are
insufficient to plead an antitrust conspirdmsginning in thayear or in 2003.

The TAC does contain non-conclusory allegasi that the alleged conspiracy existed in
2007. As noted above, the TAC quotes numeroustdracripts in suppodf its allegations of

conspiratorial conduct, but doest provide the dates for th@sonversations. The TAC also
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cites the criminal plea agreements of Citicorp, JPMorgan, Barclays PLC and RBS, which
describe a Section 1 conspirdoyfix prices for the euro/U.S$lollar currency pair beginning “at
least as early as December 2007.” In lighthe TAC's detailed allegations describing
Defendants’ conspiratorial conduttie plea agreements with tedeur defendants are sufficient
to plausibly allege that the conspirdmggan as early as December 2007.

Based on the lack of allegations that a conspita fix prices in the FX market pre-dated
December 1, 2007, Plaintiffs’ claims based on transactions before that date are disGesskd.
re Lithium lon Batteries2014 WL 309192 at *12i(fding complaints dishot plead conspiracy
before 2002 due to “dearth of meetings@die . . . in the years 2000 and 2001, despite both
pleadings having been drafted with the Bigreé substantial document productionftiy re
Urethane Antitrust Litig.663 F. Supp. 2d 1067, 1076—77 (D. Kan. 2009) (holding that “there are
no allegations in these complaints that wagilte defendants fair notice of the basis for
plaintiffs’ claim of a conspiracheginning in 1994” where “[a] wgew of plaintiffs’ complaints
fails to reveal any specificallglleged factual basis for plaifi$’ decision to use 1994 as the
starting point othe conspiracy”).

P

Regarding the antitrust claims, the NSDgliomis granted only withespect to claims
arising from (1) transactions executed on fgmeéxchanges, (2) transactions between U.S.-
domiciled OTC Plaintiffs operatingutside the United States to tsaict with a foreign desk of a
Defendant or (3) transactioegecuted before December 1, 2007.

B. CEA Claims
On behalf of the Exchange Class, theCTAsserts claims for (1) manipulation under

CEA 88 4b(a), 4c(a), 9(a) and 22(a), 7 U.S.C6B&), 6¢(a), 13(a)(2) di25(a); (2) principal-
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agent liability under CEA 8§ 2(a)(1), 7 U.S.&2(a)(1); (3) aiding and abetting manipulation
under CEA 8 13c(a), 7 U.S.C. § 13; and (4nipalation by false reporting and by fraud and
deceit under CEA 88 6(c)(1), 22, 7 U.S.C. 88 9, 25 and CFTC Rule 180.1(a). The NSDs raise
four arguments for dismissal of all or part of fthRAC’s CEA claims. First, the NSDs claim that
Plaintiffs’ claims are not actionable becausefmpulation of spot tas in the OTC market
cannot form the basis of a CEA claim becasiseh rates and markets fall outside the CEA’s
purview.” Second, the NSDs argue that theCTiAsufficiently pleads viable CEA claims under
any theory. Third, the NSDs argue that anynatabased on transactiom=ade on foreign-based
exchanges are not actionable because @ssgtid not intend for the CEA to apply
extraterritorially. Finally, the NSDs argue tlthé CEA claims against New Defendants are time
barred because Plaintiffs did not bring any claagainst these entities until they filed the SAC
on July 31, 2015. For the following reasons, thé®KSnotion is granted as to the Exchange
Plaintiffs’ CEA false reportinglaims and claims based oansactions conducted on foreign
exchanges. The motion is denied as to thehBrge Plaintiffs’ otheclaims under the CEA.

1. CEA Exclusion of FX Spot Market Transactions

The NSDs argue that Exchange Plaintiffay not assert CEA claims because the
challenged conduct took place exclusively infxeOTC market, and the CEA does not apply
to FX spot transactions. The CEA provides thathing in this chapter. . governs or applies
to an agreement, contract, aarisaction in . . . foreign currency7 U.S.C. 8 2(c)(1)(A). As
explained below, the TAC sufficiently pleads CEiélations based on magnilated prices on FX
exchanges.

The NSDs do not contest that the CEA reaches FX transactions taking place on

exchangesSee Dunn v. CFTG19 U.S. 465, 473 (1997) (“Congee broad purpose in enacting
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the Treasury Amendment was to provide aegal exemption from CFTC regulation for
sophisticated off-exchange faga currency trading . . . .”)d. (quoting Senate Committee
Report stating that “the legislati ‘included an amendment to clarify that the provisions are not
applicable to trading in forgn currencies and certain enumedatinancial instruments unless
such trading is conducted on a fotlp@rganized futures exchange9ee also CFTC v.
Paragon FX Enters., LLNos. 11 Civ. 7740, 11 Civ. 7741, 2015 WL 2250390, at *1-2
(S.D.N.Y. Feb. 2, 2015) (summarizifggislative history). Instehthe NSDs’ argument is that
plaintiffs may not plead manipulan of prices on exchangeslsly through conduct taking place
in the exempted OTC market.

Courts have allowed, however, CEA manipulation claims based on actions taking place
in one market where the alletjg manipulated market was intnced by actions taken in
another market. For example,Rarnon Energythe court allowed manipulation claims where
the defendants’ position in the piged market for West Texas Intermediate crude oil gave them
the ability to affect prices, and their “sell-off” in that market affected fututeS. Commodity
Futures Trading Comm’n v. Parnon Energy |75 F. Supp. 2d 233, 236 (S.D.N.Y. 2012).
Similarly, in Natural Gas the court held that plaintiffs cousdlege that defends’ wash trading
of natural gas was a “means of manipuagthe natural gas futures marketti re Nat. Gas
Commodity Litig. 337 F. Supp. 2d 498, 511 (S.D.N.Y. 2004). The coudatural Gasrejected
the defendants’ argument that the plaintiffs were attempting to re-cast what was essentially a
wash-trading claim as a futures manipulation claim because they could not successfully bring
CEA wash-trading claimsld. The court held that:

[E]ven if Plaintiffs might be unable tmaintain a stand-alone wash trading claim

... because the alleged wash tradesrmoedun the physical market, it does not

mean that Plaintiffs should be preventexn presenting evidence of wash trades
in the physical market to prove their theafymanipulation in th futures market.
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Id.; see also Parnon Energ875 F. Supp. 2d at 243 (“Defendaritgerpretatiorexcludes from
the CEA any course of conduct that happens to involve transactions covered by [a statutory
exemption]. But such a broaelading frustrates the CEA’siprary purpose of preventing and
deterring price manipulations.”).

Accepting that 7 U.S.C. § 2(c)(1) prevetits OTC Plaintiffs from bringing CEA claims,
the Exchange Plaintiffs may still rely on Defenttamlleged conduct in the FX spot market as
evidence of manipulation on FX exchanges wiidgtendants’ activity in the OTC market was
the “means of manipulating” prices on FX exchanges.

The NSDs cite a decision from the SouthBrstrict of Texas for the proposition that
plaintiffs cannot assert viable @Eclaims based on effects in adves market where the entirety
of the defendant’s conduct tookapk within an exempt markefspire Commodities, LP v.

GDF Suez Energy N. Am., Indlo. H-14-1111, 2015 WL 500482, at *5 (S.D. Tex. Feb. 3,

2015). InAspire plaintiffs claimed that the defendargngaged in “manipulative behavior

among generators of electricity within Tel@aenergy market” (‘ERCOT”), and harmed

plaintiffs through their “manipulation of pricés the derivative commodities marketdd. at

*1. Plaintiffs alleged that one defenda@DF, “manipulated the market by intentionally
withholding electricity generation dag times of tight supply, in der to drive ugprices in the
Real-Time Market and to manipulate contractgs in the derivative commodities markeld.

at *2. Plaintiffs further allegethat GDF traded in secondduntures markets, such as the
Intercontinental Exchange (“ICE”), and that GDEtntrol over electricity generation allowed it

to benefit from trades on commodities markets because of the linkages between prices in these

markets. Id.
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TheAspirecourt dismissed the plaintiffs’ claims because “even assuanqgendahat
GDF intended to influence the ICE market, altie# conduct that Plaintiffs challenge took place
entirely within” an energy market thiéite CFTC exempted from CEA coveradd. at *5; see
also id.(“Because GDF'’s allegedly improper condoohsisted solely of transactions within
ERCOT that are covered by the CFTC'’s Finall@rand thus exempted from the CEA, the
private right of action in 7 U.S.C. § 25 oEtlREA is unavailable to Plaintiffs . . . .”).

The district court’s decision iAspirewas affirmed in an unpublished per curiam
decision from the Fifth Circuit. 640 F. App’x 3%8th Cir. 2016). In relevant part, the Fifth
Circuit panel held:

Aspire also re-urges on aggd the argument it presentiedthe district court.

Aspire claims that the Final Ordermget exempt manipulation occurring on the

ICE market from private lawsuits becauthe Final Order only exempts ERCOT

transactions. The district court reasotteat Aspire’s entire lawsuit was solely

founded on allegedly improper conduct by GDF Suez that occurred on ERCOT
markets. Accordingly, the Final Ordapplied to GDF Suez’s activities. We

agree. While Aspire complains thhe effects of GDF Suez’s manipulation

occurred in the ICE market, all of GDF Suez’s allegedly improper activity

occurred in the ERCOT market.

Id. at 362—63.

The NSDs’ argument that this case should be resolved on the same grolispliseas
rejected for three reasons. First, B&spireopinions are not binding ¢hority, and Defendants
have not cited decisions from either the Secomdu@ior district courtsn the Second Circuit
that have applied the same reasoning. The Eifttuit’s per curiam opiion itself provides that
“the court has determined that this opinion dtiawt be published and is not precedent except
under the limited circumstanced &erth in 5th Cir. R. 47.5.4,id. at 359 n. *, which provides

that “[ulnpublished opinions . are not precedent, except unttex doctrine of res judicata,

collateral estoppel or law ofglcase.” Second, as describbd\a, the two cases are factually
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distinguishable both in the manner of alleged mpalaition and the types afiarkets. Finally, the
Court does not read in tiAespireopinion an intent teareate a blanket rule that manipulation
claims cannot lie where the manipulative acts toakelentirely in exempt markets. Such a rule
would be overbroad, and would “frustratéjg CEA’s primary purpose of preventing and
deterring price manipulationsParnon Energy875 F. Supp. 2d at 243.

The Exchange Class’s CEA claims aog barred by 7 U.S.C. 8§ 2(c)(2).

2. Pleading Requirementsfor CEA Claims

The NSDs argue that each of Plaintiffs’ CElaims is insufficiently pleaded because the
TAC fails to meet the requirements set forth-aderal Rule of CivProcedure 9(b), and
because the TAC’s manipulatiorachs do not allege the specific Defendant, rate, date and
direction of the alleged mani@tlon. As explained below,&iTAC's factual allegations are
sufficient to plead claims under the CEA even under Rule 9(b).

Rule 9(b) provides that “[i]n allegingdud or mistake, a party must state with
particularity the circumstancesmstituting fraud or mistake,” but “[m]alice, intent, knowledge,
and other conditions of a person’s mind may begatiegenerally.” Fed. R. Civ. P. 9(b). Instead
of adopting a per se rule thatlB@®(b) applies to all CEA manigtion claims, “[m]ost courts in
this district apply [a] casby-case approach to determine whetle 9(b) applies to claims of
manipulation under the CEA.Parnon Energy875 F. Supp. 2d at 244 (collecting cases). For
example, irParnon Energythe court held that because #lleged scheme of manipulation was
based on the abuse of market powéneathan fraud, only Rule 8 appliett. at 244—45. Other
courts, however, have held that Rule 9¢iwdd apply generally i€EA manipulation cases
because “market manipulation is inherently deceptive.fe Amaranth Nat. Gas Commodities

Litig., 587 F. Supp. 2d 513, 535 (S.D.N.Y. 20G&e also id(holding that “a complaint that
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alleges manipulation of commodities pricesstrgatisfy Rule 9(b)’s [particularity]
requirement”).

Regardless of which view is adopted, R&{b) is applicable lre because the TAC'’s
allegations clearly sound in fraud, notwithstandiigintiffs’ attempt to cast its claims as
alleging abuse of market poweWhile the TAC alleges that Defendants collectively occupied a
dominant position in the relevant FX marketsaillegations describe collusive acts committed in
secret chat rooms and other private electronic communications where traders acted with the
intent to mislead Defendants’ customand profit at others’ expens8ee Rombach v. Chang
355 F.3d 164, 171 (2d Cir. 2004) (“By its terms, Re(e) applies to ‘alaverments of fraud.’

This wording is cast in terms tie conduct alleged, and is notilied to allegations styled or
denominated as fraud or expressed in ternteeotonstituent elements of a fraud cause of
action.” (citation omitted))in re LIBOR-Based Fin. Instruments Antitrust Liti§35 F. Supp. 2d
666, 713-14 (S.D.N.Y. 2013)KIIBOR I') (holding that plaintiffs’ allegations “sound[ed] in
fraud and thus must be pled with particuldrivhere “the claim [vas] that defendants, by
submitting artificial LIBOR quotes, misled the marketh regard to future levels of LIBOR,
and by extension future prices of Eurodollar cactis, and thus caused Eurodollar contracts to
trade at artificial prices.”wvacated on other grounds by Gelbo23 F.3d 759.

The TAC meets Rule 9(b)’s particularitygrerement as it alleges sufficient facts to
support “a strong inference of fraudWexner v. First Manhattan C®02 F.2d 169, 172 (2d
Cir. 1990). “Despite the generaliigid requirement that frauoe pleaded with particularity,
allegations may be based on information and beleen facts are pecalily within the opposing
party’s knowledge.”ld.; see also ATSI Commc'ns, Inc. v. Shaar Fund, 4@B F.3d 87, 102

(2d Cir 2007) (“A [securities law] aim of manipulation . . . camvolve facts solely within the
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defendant’s knowledge; therefore tla¢ early stages of litigatn, the plaintiff need not plead
manipulation to the same degree of spedtifias a plain misrepresentation claiml)BOR |,

935 F. Supp. 2d at 714 (noting that “courts geheralax Rule 9(b)’s requirements in the
context of manipulation claims, asch claims often ‘involve fagtsolely within the defendant’s
knowledge’ (citation omitted)). Here, the identdf/the traders involveoh the chats quoted in
the TAC, the specific trades allegedly discassemanipulated iribse communications, and
which rates were targeted are all “peculiarithin Defendants’ knowledge. The TAC’s
allegations, pieced together from available infation, support a strong inference of fraud.
Dismissal of the CEA claims is not warranted lobge the lack of detail that Plaintiffs cannot be
expected to know at the pleading stage.

The NSDs suggest that, because the casesnaitar to this case, the Court should follow
the holdings in the LIBOR cases that “[a] privptaintiff must plead sufficient information to
show injury from a particulancident of manipulation.”See, e.gIn re LIBOR-Based Fin.
Instruments Antitrust LitigNo. 11 MD 2262, 2015 WL 6243526,*d0 (S.D.N.Y. Oct. 20,
2015) (‘'LIBOR IV'). Contrary to the NSDs’ suggestion, the8OR opinions support this
Court’s conclusion that, becausaiitiffs lack information to idntify the specific transactions
on which they were injured, they need not dlé@em in order to state a CEA claim. LIBOR
I, the court explained that:

In evaluating the persistent suppressidegations in plaintiffs’ first amended

complaint, we did not require plaintiffs &dlege the specific days on which they

traded because LIBOR, and consequeRtiyodollar futures prices, was allegedly
artificial throughout the Giss Period. Here, by coast, the proposed trader-

based claims, even if accepted, woulthéronly that LIBOR was artificial for

certain discrete days during the Class&krand thus the allegation that plaintiffs

traded during the Class Period is insufficiBmshow that plaintiffs suffered actual

damages. With regard to allegipfintiffs’ positions we relaxed the

requirement in the persistent suggsion context because plaintifsuld not be
expected to knowow LIBOR compared to ‘truelBOR’ on any given day (as
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opposed to whether LIBOR was artifica@h average over a period of time). In

the trader-based manipulation context, boer, the Barclays allegations suggest,

for at least some of the days on whimhnipulation occurred, in which direction

LIBOR deviated from ‘true LIBOR.Thus, whereas we could not expect

plaintiffs to allege how their specific positions were negatively affected by

persistent suppression of LIBOR, we &xpect plaintiffs tallege how their

positions were negatively affected by trader-based manipulation.

In re LIBOR-Based Fin. Instruments Antitrust Liti§62 F. Supp. 2d 606, 621-622 (S.D.N.Y.
2013) (‘LIBOR 1I") (emphasis addedjge also LIBOR, 935 F. Supp. 2d at 716 (“Although
plaintiffs have not identified precisely how each LIBOR quote from each defendant on each day
during the Class Period was or wa artificial, they could noteasonably be expected to do so

at this stage of the igation. . . . If anyone currently posses this information for each day

during the Class Period, it is defendants, argligh a situation, Rule 9(b)’s requirements are
relaxed.”).

While the TAC identifies specific chattmscripts between Defendants’ traders,
information concerning the specific dates, tinesrency pairs and customers discussed in those
chats remains exclusively in Defendants’ contfbthe TAC -- which pleads as many factual
allegations as can be known at this early stadjigation -- sufficiently pleads CEA claims.

3. CEA Manipulation

The TAC adequately pleads a claim feanipulation under CEA 88 9(a) and 22(a).

“[A] court will find manipulation where ‘(1) Defendants possessed an ability to influence
market prices; (2) an artificial price existed; (3) Defendants caused the artificial prices; and (4)
Defendants specifically intendeddause the artificial price.”In re Amaranth Nat. Gas
Commodities Litig.730 F.3d 170, 173 (2d Cir. 2013) (quotidgrshey v. Energy Transfer
Partners, L.P.610 F.3d 239, 247 (5th Cir. 2010)). As explained below, the TAC sufficiently

pleads each of these elements.
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First, the TAC adequately pleads Defendaalslity to influence market prices for FX
futures and options by allegingathDefendants collectively contled over 90% of the FX spot
market. See Parnon Energ¥75 F. Supp. 2d at 245 (“[T]he ability to influence prices can
manifest itself in various wa, including the exercise of market power . . . A held above,
the TAC plausibly alleges a conspiracy to fixges in that market. Because the TAC alleges “a
direct relationship between currency pricethim spot market and the value of each FX futures
contract” and that “futures prices [and optigmies] are based on and derived arithmetically
from spot prices,” the TAC adequately ple@fendants’ ability to influence FX futures and
options prices for CEA manipulation purpos&ee generally LIBOR 935 F. Supp. 2d at 715
(“Because each defendant had #bility to influence LIBOR @d LIBOR affected the price of
Eurodollar contracts, each defendant hacathity to influence the price of Eurodollar
contracts.”).

As to the second and third elements ofdlaem, for the same reasons, the TAC plausibly
pleads both that artificial prices existed on FXhanges and that this artificiality was caused by
Defendants’ actions. “To successfully plead a maaip claim, Plaintiffs must . . . allege an
artificial price of the relevardommodity—that is ‘a price thaloes not reflect basic forces of
supply and demand.”In re Term Commodities Cotton Futures Litiyo. 12 Civ. 5126, 2013
WL 9815198, at *17 (S.D.N.Y. Dec. 20, 2013) (quotiPaynon Energy875 F. Supp. 2d at 246),
reconsideration granted on other groun@914 WL 5014235 (S.D.N.Y. Sept. 30, 2014).
Causation under the CEA “requires that a ddéat be the proximate cause of the price
artificiality.” Id. at *19 (quotingin re Commodity Exchange, In&Silver Futures and Options

Trading Litig, No. 11 MD 2213, 2012 WL 6700236, at *(®.D.N.Y. Dec. 21, 2012)).
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Because of the direct relationship betweenghces in the FX spot and futures/options
markets, the TAC sufficiently pleads that Defant’ manipulation of the spot markets resulted
in artificial prices for the Exchange Plafifigsi Based on the TAC’s description of how FX
futures and options are pricddefendants’ collusive conduct wahe proximate cause of the
artificial prices.

Fourth, the TAC pleads that Defendants speadlfy intended to cause artificial prices on
FX exchanges. The TAC alleges that “Defants’ specific intent and motive in the
manipulation of spot market prices of varimusrency pairs was to obtain ill-gotten trading
profits from transactions” not onin the spot market, but alssom FX derivaive contracts,
including the FX futures contracts, held bernhor other co-conspirators.” Based on the
allegations of Defendants’ participation in fliures and options markets and their ability to
influence the prices in those rkats through detailed allegatioaEmanipulative conduct in the
spot market, the TAC adequately pleads both motive and opport@at/Laydon v. Mizuho
Bank, Ltd, No. 12 Civ. 3419, 2014 WL 1280464, at *5 (S.D.N.Y. Mar. 28, 2014) (manipulative
intent may be established by alleging motive apportunity or “strong circumstantial evidence
of conscious misbehavior or recklessnesstefinal quotation marks and citation omittedh)re
Crude Oil Commodity Litig.No. 06 Civ. 6677, 2007 WL 1946553, at *8 (S.D.N.Y. June 28,
2007) (same).

The NSDs argue that the Complaint doetsplead a viable GEmanipulation claim
because it fails to allege tHatach Defendant” had the ability iofluence FX futures prices.
According to the NSDs, because no Defendantatindependently influence FX spot prices,
“[Plaintiffs] were required to allege facts suffcit to establish each Defendant’s specific role in

the purported conspiracy.” Ehargument is rejected.
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The TAC describes in detail numerous cliatsng which Defendast traders allegedly
engaged in price manipulation in the FX netgk and each Defendant is identified as a
participant in at least one ajjedly illegal conversation. BecaRlaintiffs’ case is premised on
Defendants’ conspiratorial conduct, the faettbach Defendant had only a fraction of the FX
OTC market (and therefore may not have beentahll&#luence prices individually) is irrelevant
given the TAC'’s allegation that, as a group, thewtrolled over 90% of that market.

The NSDs next argue that the TAC fails to didaat artificial priceexisted, or that any
artificial prices were causdry Defendants’ conduct because, “Exchange Plaintiffs . . . fail to
plead the existence of artificial prices at g@ayticular time relating tany particular currency
pair” and do not “identify a singltrade or specific action takeg any Defendant that caused an
artificial price in any FX futures market.”

This argument repeats the “demand for specifias are not require@nd that Plaintiffs
could not be reasonably expectedcknow, at the pleading stagePOREX 74 F. Supp. 3d at
595. Plaintiffs’ ability to allege specific datésnes and prices fomg given transaction is
limited by their access to information solely witlidefendants’ control. Nonetheless, the TAC'’s
allegations, which include transcripts from Dedants’ chat rooms, are sufficient to plead
artificial prices. For example, the TAC quotes communications betiraders from Barclays,
Citigroup and UBS in “The Cartel” chat room &re they are alleged to have agreed to fix
spread matrices offered to clients for the EUSD currency pair. To thextent any of their
clients transacted at prices based on those reattiice prices would have been artificial. The
same would be true of other oral agreemalieged in the TAC to manipulate the spread for

particular currency pairs.
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For the foregoing reasons, the NSDs’ motiodasied insofar as it seeks to dismiss
Plaintiffs’ manipulatiorclaims under the CEA.

4. Manipulation by False Reporting and Fraud and Deceit

The Exchange Plaintiffs assert a sepacien of manipulatia by false reporting and
fraud and deceit in violation of CEA 88 6(c)@nd 22, 7 U.S.C. 88 9 and 25, and CFTC Rule
180.1(a), 17 C.F.R. 8 180.1(a). TK&Ds argue that the clairhauld be dismissed because (1)
the TAC does not identify any “report” that affed FX futures prices and (2) the Exchange
Plaintiffs “do not allege thatrey Defendant ever communicated difg with any Plaintiff, much
less communicated fraudulent information, duting relevant time period.” As explained
below, the NSDs’ motion to dismiss is granteithwespect to the Exchange Plaintiffs’ false
reporting claims but denied as tetfraud-based manipulation claims.

Addressing the false reporting claims fiRlaintiffs have not identified any market
report or market information concernitige FX markets. Under the CEA,

[u]nlawful manipulation . . . shall inclugdeut not be limited to, delivering, or

causing to be delivered for transmissiorotigh the mails or terstate commerce,

by any means of communication whatsoeweialse or misleading or inaccurate

report concerning crop or market inforneattior conditions that affect or tend to

affect the price of any commodity intérstate commerce, knowing, or acting in

reckless disregard of the fact that sogport is false, mislading or inaccurate.
7 U.S.C. 8 9(1)(A)see alsd.7 C.F.R. § 180.1(a)(4).

The TAC alleges that Defendants transmitted through “multiple means of
communication, including communicaiis to electronic trading pfatms, false or misleading or
inaccurate reports concerning order and trade irdoam that affected or tended to affect spot
market prices of currency pairs . . ..” Besathe TAC contains no further illustration of a

“report” concerning order and trade informatiore ourt assumes that the Exchange Plaintiffs

are attempting to characterizeetipreads quoted to customierghe FX spot markets as
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“reports” for the purposes of this claim. threir opposition brief, Plaintiffs elaborate that
“Defendants’ false reports included engagingham trades and wash sales known as ‘painting
the screen,” which occur when Defendantecplphony orders with one another to create the
illusion of trading activity in a give direction in order to move ragrior to the fixing window.”
The Exchange Plaintiffs argue further that Defentsldsubmitted false reports to the CME . . . in
order to affect the CME/EMTA tas in a direction more favoraltie the banks,” and that their
actions constituted false reporting because they knew that service providers such as Thomson
Reuters and Bloomberg would pighl benchmark rates based on the spreads they quoted.
Although these allegatiorsupport the TAC’s claims of manilation generally (as explained
above and below), the Exchange Plaintifsinot shoehorn Defendants’ alleged conduct
concerning the prices they quoted to cugsmnto claims under the CEA provisions
specifically governing “reports.”

In United States v. Brookthe Fifth Circuit noted that “[tle term ‘reports’ is not defined
in the CEA or CFTC regulations.” 681 F.8d8, 691 (5th Cir. 2012) (citation omitted). Noting
that the plain meaning of “report” fa detailed statement of fact,” tB#ookscourt held that, as
opposed to “expressions of on{] or casual communications, .. lengthy documents outlining
detailed information about natural gas tradest geestablished indugtpublications with the
intent to inform those publications about thatatof the natural gamarkets” fit the CEA’s
definition of “report.” Id.; see U.S. Commaodity Futures Trading Comm’n v. AtBa,F. Supp.
2d 1373, 1376 (N.D. Ga. 2006).

As opposed to the lengthy and detailgabrés of trades that were submitted for
publication inBrooksandAtha, Defendants here allegedly mpulated the FX markets by

furtively coordinating the pricethey showed to their custonserAlthough these prices may
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ultimately have affected the prices of FX Instruments traded on exchanges, they are not “reports”
under the CEA. They are not lengthy written accewaiscribing historicabtt that courts have
found to be within the plain meisg of the term “report.”

Although its allegations of Dendants’ manipulative condudb not give rise to a false
reporting claim, the TAC adequately pleadsraior fraud-based manipulation. CFTC Rule
180.1 provides:

It shall be unlawful for any person, ditlycor indirectly, inconnection with any

swap, or contract of sale ahy commodity in interstate commerce, or contract for

future delivery on or subject to the rulgflsany registered erty, to intentionally

or recklessly . . . [u]se or employ, aitempt to employ, any manipulative device,

scheme, or artifice to defraud.
17 C.F.R. 8 180.1(a)(1).

As held above, the TAC adequately pleBafendants’ conspiradyp manipulate prices
in the FX markets by sharing market-sensitive rimfation between competitors in secretive chat
rooms, “front-running,” “banging the close” and “pting the screen” in der to reap ill-gotten
profits based on trades executed both in thedOX market and on FX exchanges. These same
allegations suffice to plead Defendants’ intentlarareckless use of a “manipulative device,
scheme, or artifice to defraud.”

Defendants’ argument that Plaintiffs mustntify specific false statements or omissions
that were directly communicatém a given Defendant to a givélaintiff misses the mark, as
the TAC specifies that its fual-based manipulation claimsedrased on Defendants’ use or
employment of manipulative devices or aovdnces. Because CFTC Rule § 180.1(a)(1)

provides a separate (and independent) theorgboiity for the Exchange Plaintiffs’ fraud-based

manipulation claims, this opinion need meach whether Defendants’ alleged conduct
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constituted actionable “untrue or misleadingestant[s] of material fact” or omissions under
Rule § 180.1(a)(2).

The NSDs’ motion to dismiss is granted ash® Exchange Class’s CEA false reporting
claims but denied as todh fraud-based manipulation claims.

5. Principal-Agent Liability

The TAC asserts a claim for principal-agkability under CEA § 2(a)(1), 7 U.S.C.
8 2(a)(1), against all Defendarifer the manipulative acts of theagents, representatives and/or
other persons acting for them in the scope of their employment.” The &0k that this claim
should be dismissed because (1) the TAC fai[de¢ad primary violations of the CEA and (2)
the TAC'’s allegations of control are insufficiently detailed. The NSDs’ arguments are rejected.

CEA 8 2(a)(1)(B) governs “[t]he liability cd principal for the acts or conduct of its
agents.” See In re Platinum and Palladium Commodities Li#@8 F. Supp. 2d 588, 599
(S.D.N.Y. 2011) (citingsuttman v. U.S. Commaodity Futures Trading Comrh9y F.3d 33, 39
(2d Cir. 1999)). In relevargart, the statute provides:

The act, omission, or failure of any official, agent, or other person acting for any

individual, association, parérship, corporation, or trusithin the scope of his

employment or office shall be deemed the act, omission, or failure of such

individual, association, parérship, corporation, or trysas well as of such

official, agent, or other person.
7 U.S.C. 8§ 2(a)(1)(B). “Such liability may lmposed where (1) the agent participated in the
alleged unlawful activity and (2) his actions werighim the scope of his employment or office.”
In re Platinum and PalladiunB828 F. Supp. 2d at 599. “It is@ugh if [the agent] was ‘acting
for [the principal] in exeating the illegal trades.'Guttman 197 F.3d at 39.

The argument that the Exchange Plaintiff€arious liability claims should be dismissed

because they have failed to plead a primaryatioh is rejected for the reasons discussed at
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length above. The NSDs’ argument that thegipial-agent liability claim is insufficiently

detailed is equally unavailing. The TAC alledleat Defendants’ top-leVvé&raders conspired via
electronic communications for over a decadé, @ntains numerous chats involving traders

from the Defendant banks. For example, the TAC identifies Citigroup’s head of spot trading in
London, Barclays’s director of spot trading, &h8S’s co-global head of “emerging market spot
trading” as participants in “The Cartel” chat room.

Nothing in the TAC suggests that angder was operating outside the scope of his
employment when engaging in the alleged condtictthe contrary, the TAC alleges conduct by
traders “acting for” the benefit of their respgetemployers/banks. Nothing more is required to
plead a claim for principal-agent liabilitysee, e.gln re Platinum& Palladium, 828 F. Supp.
2d at 599-600 (allegation that ae'dd of the execution desk” erdgd into manipulative orders
for defendants sufficient to plead principal-agent liabilitg)re Amaranth 587 F. Supp. 2d at
546 (allegations that individuaésted within scope of employmeisuffices to state a claim for
vicarious liability™).

The NSDs’ motion to dismiss is deniedtaghe Exchange Class’s principal-agent
liability claims.

6. Aiding and Abetting Liability

The TAC also asserts a claim for “aiding amktting manipulation” in violation of the
CEA. The NSDs argue that the TAC fails to stelaims for aiding and abetting liability because
it does not allege with particularity that each Defenda) associated itselfith the venture, (2)
participated in the venture as something it wisko bring about and Y3ought by its action to
make the venture succeed. The NSDs’ argunwniserning aiding anabetting liability are

rejected.
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“Section 22 of the CEA provides a privatghi of action against any person . . . who
violates this chapter or whoifully aids, abets, counsels, induces, or procures the commission
of a violation of this chapter.In re Amaranth 730 F.3d at 181 (internal quotation marks and
alterations omittedsee als& U.S.C. 13c(a) (providing ford@ding and abetting liability under
the CEA). “[B]oth the CFTC and courts have determined that the standard for aiding and
abetting liability under the CEA is the same & for aiding and abetting under federal criminal
law.” In re Amaranth 730 F.3d at 181see also In re MF Global Holdings Ltd. Inv. Liti§98
F. Supp. 2d 157, 177 (S.D.N.Y. 2014). “[Al]iding aalgetting requires the defendant to in some
sort associate himself with the venture, that hdaqjate in it as in something that he wishes to
bring about, [and] that he sebi his action to make it succeedri re Amaranth 730 F.3d at
182 (internal quotation marks and tib& omitted).

As discussed above, the TAC adequatebags each Defendanpsrticipation in a
conspiracy to manipulate prices in both thedpt and futures markets. The same allegations
adequately plead the TAC’s alternative clairattlif an individual Defendant did not commit a
primary CEA violation, it aidednd abetted others’ market nipulation by sharing market-
sensitive information such as pricing andesr information, customer information and net
trading positions. The TAC alleges a quid pro gonspiracy in which Defendants facilitated
each other’s ability to move pas for their mutual benefit. The TAC includes chat transcripts
where Defendants’ traders alleliye coordinated trading ahead fofes and later congratulated
each other for successfully influencing the fix.r Egample, after traders from Barclays, UBS,
RBS and HSBC allegedly manipulated a fix, thedradvrote: “nice job gents,” “what a job,”
“welld one [sic] lads,” “bravo” and “workedk that one.” In such situation, the TAC

adequately pleads that each Defendanbuidpn its employee chat paipants, knowingly
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associated with (and participated in) a venture to manipulate prices with the desire that the
venture would succeed.

The motion to dismiss the TAC'’s aiding aaoetting claims under the CEA is therefore
denied.

7. Transactionson Foreign Exchanges

The NSDs argue that Plaintiffs’ claimssang out of transactions on foreign-based
exchanges should be dismissed because the CEA does not apply extraterritorially. This
argument is correct, and the surviving CEA claans limited to exclude such transactions.

In Morrison, the Supreme Court held that Eadge Act 8 10(b) applied only to
“transactions in securities listed on domestichenges, and domestransactions in other
securities.”Morrison v. Nat'| Austl. Bank Ltd561 U.S. 247, 267 (2010). This result is
consistent with the “longstanding principle of Arican law that legislain of Congress, unless
a contrary intent appears, is meant to apply @nthin the territoriajurisdiction of the United
States.”Id. at 255 (internal quotation mia and citation omitted).

In Loginovskayathe Second Circuit held that becaugghd CEA as a whole . . . is silent
as to extraterritorial reach,” courts mustépume it is primarilgoncerned with domestic
conditions.” Loginovskaya v. Batratchenk#64 F.3d 266, 270 (2d Cir. 2014). Interpreting CEA
8§ 22, which provides for private rights of actitim Second Circuit held that § 22’s focus is
“domestic conduct, domestic transactionssamne other phenomenon localized to the United
States.”Ild. at 272. In other words, Congresfsus was “clearlyransactional.”ld. The court
concluded that “the CEA creatagrivate right of action for pevas anywhere in the world who
transact business in the United States, and miotespen our courts to people who choose to do

business elsewhereld. at 273.
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The TAC defines the Exchange Clasakhgersons who, during the Class Period,
“entered into an FX Instrument on an exchanger&ltsuch persons were either domiciled in the
United States or its territories or, if domiciled outside the United States or its territories, entered
into one or more FX Instruments on a UERchange.” The NSDs do not challenge the
transactions on U.S. exchanges, and insteackdhgil the CEA does not reach transactions by a
U.S. domiciliary who transacted on a foreign exchange.

Plaintiffs argue that although the CEA doesaymply extraterritorially, “[e]xchanges that
are accessible in the United States via esgppermission from the U.S. Commodity Futures
Trading Commission (‘CFTC’) are domestic trangatt within the protection of the CEA.”
Plaintiffs explain thatertain foreign exchanges make thetufes contracts available for direct
trading in the United States, and that the CHHBEE expressly permitted these foreign exchanges
to do so.

Because Congress’s focus in § 22 was “cleaalgsactional,” the issue here is whether a
transaction entered into by an Exchange Bfaion a foreign exchange through an electronic
trading platform or terminal accessed within Urted States is a transaction that “occurred in
the United States.ld. at 272, 274. Plaintiffs essentiallysdeibe foreign exchanges that are
made available to American investors throetgctronic trading plédrms accessible on the
Internet.

In the securities conteéxhe Second Circuit i€ity of Pontiacheld that “the mere
placement of a buy order in the United StatesHerpurchase of foreign securities on a foreign
exchange” did not place the transaction outMderison’'s bar on the extraterritorial application
of the federal securities law€ity of Pontiac Policemen’s & Firemen’s Ret. Sys. v. UBS AG

752 F.3d 173, 181 (2d Cir. 2014). In relevant pad,dburt noted that “a pcinaser’s citizenship

53



or residency does not affect @re a transaction occurs.ld. (QuotingAbsolute Activist Value
Master Fund Ltd. v. Ficet®77 F.3d 60, 69 (2d Cir. 2012)).

Similarly, in Plaintiffs’ described scenario, American investor is essentially submitting
buy or sell orders on foreign exchanges, andithagstor’s location athe time of placing his
order does not disturb the conclusion that taegaction “occurred” on ¢hforeign exchange.
These types of transactions fall withionginovskay& holding that the CEA does not apply to
transactions conducted outside of the United States.

The surviving CEA claims are therefore lied to exclude trametions conducted on
foreign exchanges.

8. Timeliness of Claims against the New Defendants

Finally, the New Defendantggue that the CEA claims against them are time barred
under the CEA's limitations period, which provideattprivate actions under the CEA “shall be
brought not later than two years aftee date the cause of action arises.” 7 U.S.C. § 25(c). This
argument is rejected.

“Under the CEA, the two-year statute of liations begins to run upon discovery of the
injury, not discovery of the other elements of a claifBiiak 156 F. Supp. 3d at 473 (internal
guotation marks and citation omitted). “The datynquiry arises when circumstances would
have suggested to a person of ordinary inteltgethe probability that he had been defrauded.”
Id. at 473-74 (internal quotation marks and citation omitted).

As with Plaintiffs’ antitrust claims, the statute of limitations for the CEA claims was
tolled as a result of Defendants’ fraudulent cofroeat of the conspiracy. For the reasons stated
above, the statute of limitations did not begimuo until at least Jung2, 2013, the date of the

Bloomberg report alleging magnilation in the FX marketThe New Defendants argue that
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Plaintiffs “concede” in the TAC that they wepa inquiry notice of their claims as of the
Bloomberg report, and that tke&aims filed against the New Defendants on July 31, 2015, are
therefore time barred. Plaintiffs made no sachcession, and weretrnan inquiry notice based
solely on the contents tthie June 12, 2013, article.

The Bloomberg article repodehat “[tjraders at somef the world’s biggest banks
manipulated benchmark foreign-exchange rates tsselt the value ofitlions of dollars of
investments . . ..” The articthd not, however, identify the tradetsat served as sources for the
article or the banks that weirevolved. The only banks the ate mentioned by name were the
four banks with the largest market shareonBl of the New Defendants was one of the “Big
Four” banks the article mentioned by name.

The TAC identifies articles that mentioreStlard Chartered ar@bcieté Géneérale, but
those articles were published on Novembead@ December 4, 2013, and within two years of
the SAC's filing. Plaintiffs assert thdtey remained unaware of BOTM’'s and RBC'’s
involvement until discovery exchanged in thigjiitiion revealed those entities’ participation.
Assuming that Plaintiffs were on inquiry notias to claims against Standard Chartered and
Société Générale in late 2013, awdto claims of BOTM and RBC even later, the claims against
them are timely as the SAC (which first nadribem) was filed on July 31, 2015. Given the
dearth of specific information in the Bloombeadicle, it cannot beaid that a person of
ordinary intelligence would have understamdJune 12, 2013, the probability that she was
defrauded by any of the New Defendants.

The TAC's claims against the New Deélants are therefore not time-barred. The

Exchange Plaintiffs’ claims based on conduct pre-dating December 1, 2007, are, however,
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dismissed as insufficiently pleaded for the reasmtdorth in the seicin discussing the TAC’s
antitrust claims.

V. CONCLUSON

For the foregoing reasons, the NSDs'timo is GRANTED wth respect to

- Plaintiffs’ antitrust claim$¥ased on transactions execlta foreign exchanges;

- Plaintiffs’ antitrust claims b#ed on transactions between U.S.-domiciled OTC Plaintiffs
(operating outside the United Statas) a foreign desk of a Defendant;

- Plaintiffs’ claims (antitrust and CEA) basen transactions executed before December 1,
2007;

- Exchange Plaintiffs’ CEA fae reporting claims; and

- Exchange Plaintiffs’ CEA claims arisirayt of transactions conducted on foreign
exchanges.

The motion is DENIED a® all other claims.
The Clerk of Court is directed tdose the motion at Docket No. 507.

Dated: September 20, 2016
New York, New York
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LORNA G. SCHOFIEL
UNITED STATES DISTRICT JUDGE
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