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---------------------------------------------------------------------- X DOC #:
DATE FILED: 10/22/2014
ADVANCE WATCH CO., LTD.,

Plaintiff,

13-CV-8169(IJMF)
_V_

OPINIONAND ORDER

ADAM PENNINGTON et al.,

Defendants.

JESSE M. FURMANUNnited States District Judge:

Advance Watch Company Ltd., doing business as Geneva Watch Group (“Plaintiff” or
“Geneva”) bringsthis action againdtvo former employees, Adam Pennington &fail Martin
(together, théindividual Defendants”), antheir new employefand Geneva’s former supplier),
Rico Industries, Inc. (“Rico” andogether withthe Individual Defendants, “Defendants”).
Plaintiff alleges various claima connection withtheIndividual Defendants’ depture from
Geneva and their alleged transmission of trade secrBis@o (Am. Compl. (Docket No. 37)).
Pursuant to Federal Rule of Civil Procedure 12(b)(6), Defendants move to dismissfsinee
eight claims in the First Amended Complaint. (Docket BB Mem. Law Supp. Defs’ Second
Mot. To DismisgDocket No. 40) (“Defs’ Mem.”)). For the reasons stated below, Defendants’
motion is GRANTED in part and DENIED in part.

BACKGROUND

The following facts, which arderivedfrom theFirst Amended Complaint unless

otherwise noted, are assumed to be true for purposes of this Rule 12(b)(6) rBetoe.g.

Gonzalez v. Hastyp51 F.3d 318, 321 (2d Cir. 2011).
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Geneva, a Michigan corporation founded in 1974, is a “global leader in the design,
manufature, and distribution of digital and analog watches and clocks.” (Am. Compl. 11 7, 17).
It produces its own proprietary brands and creates timepieces for other wavels d4d. § 17).

In 2009, Geneva entered into an agreement to purchase treecdsSame Time LLG— a New
York limited liability company that Pennington had founded ten years eafleef{ 19, 21-22).
Game Time sold watches that were branded with sportsltems affiliated with the National
Football League (“NFL”) and Major lague Baseball (“MLB”), among othersld (] 19). At
the time of the sale, Game Time “was in financial distress,” owing appately $350,000 in
member equity to Pennington and to his partnkt. (20).

In an Asset Purchase and Sale Agreement datedridMoer 30, 200&he “Agreement” or
“APA") , Geneva, through its wholly owned subsidiary Game Time Group, LLC, purchased
“substantially all the assets from Game Time, including its intellectual propady, $ecrets,
and goodwill.” (d. 1721-22).! (In 2012, Geneva merged with Game Time Graduwg;, leaving
Geneva as thsurviving corporation.” [d. 1 26).) The Agreement included a NoGempete
Clause stating, in relevantpahat Pennington would noéfigage in any activities, carry on or
participate in the ownership, management, or control of, or allow . . . his name or reputation to be

used in or by, any other present or future business enterprise involved in the salds, im

! “[lln an abundance of caution,” Defendants sought leave to file the APA under seal

because it contains a confidentiality clause. {@o®o. 35). By prior Order, the Cowgtanted
leave to file the APA under seal temporarily, baferred decision on whether to keepealed
and directed the parties to submit letter briefs explaining why sealing wouatthbestent with
the presumption in favor of access to judicial documents. (Docket No. 33 (aiogch v.
Pyramid Co. of Onondag&35 F.3d 110, 119-20 (2d Cir. 2006)). As Plaintiff indicates that it
does not object to public filing, and Defendants provide no legal reason tchke®PA sealed
(aside from their desire “to avoid any potential claim” by Plaintiff based oodimdentiality
clausea concern thas nowmoot in light ofPlaintiff’'s position) (Docket No. 35), the APA is
hereby unsealed. Defendants shall file a aafithe APA on the docket within one week of this
Opinion and Order.



design, marketing, manufacture, distribution and/or license of watches other thdralbrobe
[Geneva].” (d. Y 25 (emphasis omitted) (quoting APA 8(a)(i))). TheNon-Compete Clause
also required Pennington to “keep secret and retain in strictest confiderdleconfidential
information with respect to thHeusiness . ., including, without limitation, information with
respect to (a) sales figures, (b) loss figures, and (c) customenss,cheppliers, sources of
supply and customer lists.'ld( (emphasis omitted)quoting APA 87.8(a)(ii))). Finally, to the
extent relevant here, tidon-CompeteClause specified that Pennington could “not directly or
indirectly, knowingly solicit or encourage to leave the employment of [Genawglemployee
of [Geneva] after [No#mber 30, 2009,] or within one year of the termination of such
employee’mployment with [Geneva].”ld. (emphasis omitted) (quoting APA788(a)(iv))).
After acquiringGame Time LLC'sassets through the Agreement, Geneva began
operating the business as a new division of the compathe-Game Time DivisioffGame
Time”) — and Pennington became the division’s presiddadt.f{{23, 26, 32). Pennington’s
employment offer letter stipulated that his “entire work product” would beakéusive
property of . . Geneva.” [d.  35). His duties included managing Game Time’s licenses and
managing the sales force acquired through the asset khl§.38). He also managed all of the
licensor relationships with the sports leagues and Collegiate Licensmga@y. [d. § 34). In
January 2011Geneva offeredlartin the position of Vice President of Safmgsuant to a
written offer letter, which required Martin to assume the “responsibilitiedlofgs&ame Time
watches’ (Id. 1 37, 101 Martin accepte the terms of the offer letter and, in April 2011,
beganworking at Geneva, where he manag@dmerous customer accountsId.(1138-39).
Through their employment, Pennington and Martin both had access to the compang’s “trad

secrets and other sensdj\confidential, proprietary, and economically valuable information,”



including customer lists, price lists, contracts and licensing agreemeantsifacturing costs,
royalty rates, and wholesale and supplier informatidah. g/ 50-51).

Like other Geneva employees, Pennington and Martin each received an Employee
Handbook describing various company policidsl. {148-49). D the extent relevant here, the
Handbook included a confidentiality/non-disclosure provision, stating that “esgdsa@re
prohibited from discussing confidential information, knowledge or data with persondeoiisi
Company without written permission by Geneva” and that “[a]ll information aboutv@eite
customers and their affairs> including, but not limited t@ustomer and vendor listnancial
and pricing information, and product specifications — “is presumed to be confidential
information.” (d. Y 44). The Handbook also included provisions relating to the use of Geneva
computers anthe Internet (specifyig thatcomputer and Internet use mustlibgted to
“legitimate company business’gs well as the use efmail (specifying that-enail use must be
limited to “company business only”)Id{ 1146-47).

Plaintiff alleges thatin or about the summer of 2012, Pennington began “discussions
with Rico” — then, one of Geneva'’s suppliers — that ultimately led to Pennington’s defection to
Rico. (Id. § 56). Specifically, he “took an unauthorized trip to China,” where Geneva'’s “not
readily ascertainable” manufacturers are located, to benefit Retd[67-59). In or about
October 2012, Isortly aftera tripto China, Penningtoalsosolicited Martin to join him in
accepting employment from Ricold(1161-62). On February 7, 2013, Pennington submitted
his letter of resignation to Geneva, “suddenly and without warnind.{ 8, 72). One week
later, Martin also resignedld( 119, 73). Both now work at Ricold( 118-9, 74). Plaintiff
alleges that théndividual Defendants misappropriated Genevidde secrets when they went to

work at Rico, and encouraged Geneva’s licensors to terminate existing exdltesnsing



agreements and to license with Rico instedd. 1(75). More pecifically, Plaintiff alleges that
throughout the month of Februabgfore and after submitting their letters of restgma(but
before their final days of employment at Geneva on February 15 and 20, [2ait8),and
Pennington sent Bail message® their own personal eail accountsvith Geneva’s
confidential targetastomer lists, undisclosed licensing opportunities, customer information,
confidential watch designs, and purchase lisid. 7§164-70, 72, 78

Plaintiff claimsthat, as a result of this conduits exclusive licensing contracts to use
NFL and MLB logs on sports watches, which expired in March and December 2013,
respectively, were not renewedd.(19140-41, 153). Instead, Rico entered into thasnke
agreements.|d. 1 152). MoreoverRlaintiff claims that Rico is now selling at least teonrgp
watcheswith designs thaare “virtually identical to the unique designs of Geneva’s Game Time
watches.” [d. 1 77). Plaintiff claims thatgiven the typical length of the development cycle for
such watcheRico “would not have [had]me to ofer sports watches for sale in late 2013 or
early 2014 unless itoegan work orthembeforethe Individual Defendant®signed from
Genevan February 2013.1d. 1 76). In addition, Rico is now publicizing an “ICi&/atch
brand, similar to Geneva’smm “ICE” watchbrand. [d. § 78).

Based on Defendants’ conduct, Genbriags eight claim# its First Amended
Complaint: (1) unfair competition and false designation of origin under Section 43{(&) of t
Lanham Act (against all Defendants); (2) violatafrthe Computer Fraud and Abuse Act, 18
U.S.C. § 103@“CFAA") (againsttheIndividual Defendants); (3) breach of contract (agaimest
Individual Defendants); (4) breach of the duty of loyalty (agahmsindividual Defendants);

(5) misappropriation fotrade secrets (against thelividual Defendants); (6) tortious interference

with contracts (against all Defendants); (7) tortious interferendepuitspective business



relations (against all Defendants); and (8) unfair competition (against afiddets). (Am.
Compl. 11 79-162). Defendants move to disralsbut the fourth count of the Amended
Complaint. Defs’ Mem).
DISCUSSION

A. Legal Standard

A motion pursuant to Rule 12(b)(6) challenges the sufficiency of the allegatidres in t
complaint.See ATSI Commc'ns, Inc. v. Shaar Fund,, 4@3 F.3d 87, 98 (2d Cir. 20077J.0
survive the motion, the complaint mustate a claim to relief that is plausible on its facB&ll
Atl. Corp. v. Twombly550 U.S. 544, 570 (2007). A claim is facially plausible “when the
plaintiff pleads factual content that allows the court to draw the reasonédrienice that the
defendant is liable for the misconduct allegedshcroft v. Iqgbal556 U.S. 662, 678 (2009)
(citing Twombly 550 U.S. at 556). More specifically, the plaintiff must allege sufficient facts t
show “more than a sheer possibility that a defendastacted unlawfully.1d. If the plaintiff
has not “nudged [his or hetlaims across the line from conceivable to plausible, [the] complaint
must be dismissed.Twombly 550 U.S. at 570.
B. The CFAA Claim

First, Defendants move to dismiss Count Two of the Amended Complaint, allagks
violations of CFAA, 18 U.S.C. § 103@ seq (Defs.” Mem. 810;seeAm. Compl. {1 87-96
The CFAA provides a cause of action against a person or entity who “intentiorwabsas a
computemwithout authorizatioror exceeds authorizeitcessand thereby obtains . . .
information from any protected computer.” 18 U.S.C. § 1030(a)(2) (emphasis adtied).
dispositive question, for purposes of this motion, is whether the statute applies ta#@iedo-

faithless or disloyal employee- that is,whether an employegolates the statute if he she is



authorized in the first instance to access certain information, but then usesotima&tion for an
improper purpose. Put differently, the question is whether an emptogeseiseof an

employer’s information violates the CFAA where thidbrmation was obtained from a
computer to which the employee was permitted acce3CHoldings NY, LLC v. Pakte®31

F. Supp. 2d 514, 521 (S.D.N.Y. 2013). The Second Circuit has not sqaddedssed that
guestion. See, e.gAmphenol Corp. v. Pau®93 F. Supp. 2d 100, 109 (D. Conn. 2018t cf.
Nexans Wire S.A. v. Sark-USA, Ind.66 F. App’x 559, 563 (2d Cir. 200@ummary order)
(affirming the district cours reading of the CFAA to exclude losses incurred as a result of the
plaintiff's misappropriation of proprietary information). The other Courts of Appealslistrict
courts in this Circuit ardivided. SeeJBCHoldings 931 F. Supp. 2d at 52212 (citing cases).

This Court does not feel theeedto add much more ink to the judicial débaver the
scope of the CFAA. Substantially for the reasons stated in Judge Engelmayernsgh and
well-reasoned analysis of the issueBCHoldings 931 F. Supp. 2d at 520-27, the Cagtees
with the “narrow approach” favored by most distaoturts within this Circuit. That is, “[viaen
an employee who has bregranted access to an employer’'s computer misuses that access, either
by violating the terms of use or by breaching a duty of loyalty to the emiptbgeemployee
does notexceed authwzed access’ or act ‘without authorization™ within the meaning of the
CFAA. Id. at 523. In light of that holdindPlaintiffs CFAA claim must be dismissed. The
Amended Complaint does not allege that the conduct at issue here occurred aftegt&eomi
Martin left Geneva. (Am. Compl. 1 50-51, 63-7Istead, Plaintiff's CFAA claim is based
solely on the files that the Individual Defendants sent to their personal @guoailnts during
their final days of employment, when they still had “acces§a@aeva’s systems. “Such misuse

does not state a claim under the CFAA, because a person does not ‘exceedfjeal#ltoess’



or act ‘without authorization’ when he misuses information to which he otherwisedess 4c
Targum v. Citrin Cooperman & Cd.LP, No. 12CV-6909(SAS), 2013 WL 6087400, at *8
(S.D.N.Y. Nov. 19, 2013).
C. The Breach-of-Contract Claim
Next, Defendants seek to dismiss the third count of the Amended Complaint, which
allegesa breackof-contract claim againghe Individual Defendants. (Defs.” Mem. 11:%8e
Am. Compl. 11 97-106 The Amended Complairdleges that Pennington breached Section
7.8(a)() of theAPA by “participating in the ownership, management and control of, and
allowing his name and reputation to be used in or by Rico in connection with the sales, import,
design, marketing, manufacture, and distribution and/or license of watches” (Aml.§dlfl);
breached Section 7.8(a)(ii) of tA&A by “disclosing to Rico ‘Confidential Seller Information™
(Am. Compl. § 102); and breached Section 7.8(a)(iii) of the Agreement by “knowinglitingli
and encouraging Martin to leav&aitiff’'s employ to join Rco” (Am. Compl.  103). The
Amended Complaint alleges that Martin “breached the terms of his Offer Lexteéring him to
sell Game Time watchds/, among other things, helping Rico develop customers and licensors
for a new sports watches group while employed by Geneva.” (Am. Compl. { 105).
Defendantsmotion with respect to the claim against Pennington is plainly without merit.
Defendantargue thatGeneva is not a party to the APA, and therefore does not have any rights
under theAgreement, becausegame Time Group, LLC, the signatory to the Agreement, did not
obtain prior written consen{Defs." Mem. 11-12. The relevansection of the Agreement,
however, provides that it “shall be binding upon and shall inure to the benefit of the parties
heretoand their respective successors and assigrevided, however, that no party may assign

its rights and obligations hereunder without the prior written consent of the othehpeaty.”



(Pl’s Mem.Law Opp’n De§. Mot. To Dismiss First Am. Compl. (“Pk Mem.”) (Docket No.
42) 10 (quoting APA Section 14.8) (emphasis added)). By its terms, that section rpgaires
written consent only where a party to the Agreement seeks to “assign its ndlusligations.”
As Plaintiffs note, and Defendants appear to concede in their reply memorashiRaly
Supp. Defs.” Second Mot. To Dismiss (Docket No. 43) (“Defs.” Reply Mem.”) 5-6 (argunlyg
that the breach of contract claim against Martin should be dismissed)), it does net wettan
consent if, as is the case here, “a party gains rights in the APA through sut¢e@2i.’'s Mem.
10-11;seeAm. Compl. § 26 (noting th&eneva merged with Game Time Group Lin2012,
leaving Geneva as the “surviving corporatipn”

By contrast, Defendantshotion with respect to the contract claim against Martin does
have merit. As noted, the sole allegation in the Amended Complaint is that Maraoledethe
terms of his Offer Letter requiring him to sell Game Time watches.” (Am. Conipb)] Put
simply, however, the Amended Complaint includes no allegations that would plausibly support a
conclusion that Martin breached that obligation. It does allege that MartinédgRico
develop customers and licensors for a new sports watches group whibsednpy Geneva.”

(Id. 1 105). But it does not necessarily — or even plausibly — follow that Martin breached his
duty to sell Game Time watches while he was still employed at Geneva. In hisandormarof

law, Plaintiff tries to supplement hadlegations by contending thisliartin also“breached the
confidentiality and computer and internet and email usage polici¢gimed in the Employee
Handbook.” (Pl.’'s Mem. 12)It is well established, however, that a plaintiff may not
supplement or anmel its complaint by asserting new facts or theories for the firaetin

opposition to Defendantshotion to dismiss.”"Eyeghe v. ThierryNo. 14CV-1914 (JMF), 2014

WL 5242605, at *4S.D.N.Y.Oct. 15, 2014) (internal quotation marks omitted). Accordingly,



while the breactof-contract claim against Pennington survives Defendants’ motion, the breach-
of-contract claim against Martmust be and dismissed.
D. The Tortious-Interference-with-Contract Claim

Defendantsalsoseek to dismiss the sixth autuof the Amended Complainghich alleges
tortiousinterferencewith contractsagainsill Defendants (Defs.” Mem. 1416; seeAm. Compl.
19123-39. Under New York law, tgrovea claim for tortious interf@nce with contracts, a
plaintiff must show “(1) the existence of a valid contract betwé@ntgdf and a third party;
(2) the defendant’s knowledge of that contract; (3) the defendant’s intentional procuttveg of
breach; and (4) damagedsFfoster v. Chechill, 87 N.Y.2d 744, 749-50 (1996). Here, the
Amended Complaint alleges two ways in which Defendants tortiously interettedontracts.
First, Plaintiff alleges that Defendants interfered with Geneva’s contwattss licensors,
customers, and ppliers “by soliciting them.” (Am. Compl. § 133). Second, Plaintiff claims
that Rico “wrongly and unlawfully solicited and caused Pennington and Martin tchittesr
employment obligations and duty of loyalty to Genevad. { 135).

Plaintiff's claims fail as a matter of law. The fatal flaw with Plaintiff’s first theisrihat
the Amended Complaint does not allege that Defendants procured a breach of any camract. T
Amended Complainfor example, alleges thBfendants “interfered” ith the MLB and NFL
agreementsAm. Compl. 11 133-34 but elsewheré explains that those exclusive license
agreementsvere set to expire in March and December2&1id were simply not renewedAm.
Compl.11140-41, 18). Defendants may well have hadmething to do with that fact, but not
renewing a contract is not the same thing as bnege@hcontract. Plaintiff’'s second theory, on
the other hand, fails for two independent reasons. Hiek are no facts alleged in the

Amended Complaint that plausibly support the conclusion that Rico was “was awashotitat

10



have been aware of .the Restriaze Covenants and Offer Letter.” (Am. Compl. T 132
Plaintiff does allege that Rico should have known “by virtue of” the Individualridefets
“employment at Rico,” but it is well established tkabwledge of “an implied contractual
obligation in all employment contracts not to disclose trade segsatst sufficient.LinkCa,
Inc. v. Fujitsu Ltd. 230 F. Supp. 2d 492, 496 (S.D.N.Y. 2003econdthe Amended Complaint
does not allegthat Rico’s “solicitationswere the “but for” cause of thadividual Defendants’
breache®f their employment contractSee RSM Prod. Corp. v. FridmaB7 Fed. App’x 72,
74 (2d Cir. 2010) (summary order). Pennington and Martin may well have intended to breach
the terms of their contracts regardless of their relationship withdRiBico’s alleged
inducements.See, e.g.JBC HoldingaNY, 931 F. Supp. 2d at 535 (“We a third party acts in
concert with someone who already intends to breach their contractual obligatiaghgdtparty
cannot be said to be the ‘but for’ cause of that breacActordingly, Plaintiff's tortious
interferencewith-contracts claim islismissed as to adefendants
E. The Tortious-I nterference-with-Prospective-Business-Relations Claim

Next, Defendants seek to dismiss the seventh count of the Amended Complaint, which
allegegortious interference with prospective business relatgasns all Defendants. (Defs.’
Mem. 16-18seeAm. Compl. 11 139-58 To prevail on such a claim, New York law requires
that Plaintiff prove “(1) that it had a business relationship with a third partyhg®) t
[Defendants] knew of that relationship antentionally interfered wit it; (3) that [Defendants]
acted solely out of malice or used improper or illegal means that amounted t@ @«crim
independent tort; and (4) that [Defendants’] interference caused injury tdatenghip with
the third parg.” Amaranth LLC v. J.P. Morgan Chase & C888 N.Y.S. 2d 489, 494 (App.

Div. 1st Dep’t 2009). fla suit“is based on interference with a nonbindmetationshig’ as this

11



one is, the plaintiff must show thatefendar{s’] conduct was not ‘lawful’ bu'more culpable.”
Carvel Corp. v. Noongr8 N.Y.3d 182, 190 (2004)That is to say, the conduct at issue “must
amount to a crime or an independent,tawthere “[clonductthat is not criminal or tortious will
generally be ‘lawful’ and thus insufficiently ‘culpable’ to create liapifir interference with
prospective contracts or other nonbinding economic relatidds

Applying those standards here, the Amended Complaint states a plausible clash agai
each Defendant. Among other things, Plaintiffs allege that Defendants engagedrin unfa
competition anamisappropriated trade secrets from Geneva then used ¢éhmisgpropriated
trade secrets to induce the MLB and NFL to refuse to renew their exclusivéngagseements
with Geneva. (Am. Compf[1140-162 see also id{[1111-22). In light of those allegations,
“the ‘wrongful means’ element is clearly present here, given that the allgge@rence
occurred by means of separate torts, here trade secret misappropriationresanzbuorgetition.”
Faiveley TranspUSA, Inc. v. Wabtec CorpNo. 10€CV-4062 (JSR), 2011 WL 1899730, at *10
n.9(S.D.N.Y.May 13, 201) (citing All R’s Consulting, Inc. v. Pilgrims Pride CorgNo. 06-
CV-3601(DAB), 2008 WL 852013, at *16 (S.D.N.Y. Mar. 28, 2008)).
F. Laches

Last,as something of an afterthought, Defendaetk to dismiss the claims made under
the Lanham Act, misappropriation, and unfair competition, on the gribandhe traditional

equitable doctrine of laches applies to this case and, in turn, bars Plaptaiff's. (Defs.’

2 Defendants argue that, at a minimum, the seventh count should be dismissed as to Rico

because “Plaintiff has not alleged misappropriation of Seage}slpy Rico. (Reply Mem. 8
(citing Am. Compl. Count V). But the Amended Complaint does allege that Rico engaged i
unfair competition. (Am. Compf[1159-162). Moreover, although Plaintiff does not bring a
misappropriation-ofradesecrets claim againRico, the Amended Complaint does allege that
Rico itself misappropriated trade secrets lamowingly used such trade secrets to induce the
MLB and NFL not to renew their agreements with Genela. 1{] 148-49).

12



Mem. 18-19seeAm. Compl.f79-86, 111-22, 159-62). Thargument, howevehorders on
frivolous. The doctrine of laches requires that Defendants demonstrate that (1)ffglamti
delayed unreasonably and inexcusably in prosecuting his rights”; and (2) “praddifly has
resulted in material prejudice to the defendamn&melson v. Carolina Enters., In&41 F. Supp.
645, 651 (S.D.N.Y. 1993 Defendants in this casatisfyneither requirement. First, the
conduct at issue — the Individual Defendants’ resignafimms Geneva and allegedly revealing
trade secrets to Rice- occurred Suddenly and without warning” in February 2013um(
Compl.q98-9, 72-74). Geneva began this action only about nine months later, in November
2013. (Docket No. 1). Nine months do not constitute an unreasonable or inexcusable delay in
this case. Indeed, the very case upon which Defendants rely involved patent irdnhgech
trade secret misappropriation claims brought fifteen years after #ltegderuedLemelson541
F. Supp. at 656-57. Second, Defendants fail to siroywmaterial prejudiceThey argue
perfunctorily that “Defendants cannot be permanently prevented from condustingibess.”
(Defs.” Mem. 19; Defs.” Reply Mem. 9But such a grumble does not amount todterial
prejudice.” Accordingly, Counts One, Five, and Eight of the Amended Complaint survive
CONCLUSION

For the reasons stated above, Defendants’ magidismisss GRANTED in part and
DENIED in part In particular, Counts Twdl{e CFAA claim) andSix (the tortiousinterference
with-contractsclaim) are dismissedah their entirety, an€ount Threetbe breackof-contract
claim) is dismissed as to MartinCount Three with respect to Pennington remains, as do Counts
One(the Lanham Actlaim), Four (the dutyef-loyalty claim, as to which Defendants did not
move to dismiss)ive (the misappropriation-af-adesecretlaim), Seven (the tortious-

interferencewith-businesgelations claim)and Eight(the unfair-competitionclaim).
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The Clerk of Courts directed tderminate Docket No. 38.

SO ORDERED.
Date October 22, 2014 d&i Va %-/—

New York, New York ESSE M—FURMAN
nited States District Judge
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