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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF NEW YORK

SEAN BROWN,

Plaintiff,
OPINION AND ORDER

—against-
13 CIV. 8409 (ER)
JOHN DOEandTHE CITY OF NEW YORK,

Defendants.

Ramos, D.J.:

Pro seplaintiff Sean Brown (“Plaintiff” or “Brown”)brings this suitigainst John Doe
and the City of New YorK‘Defendant” or “the City”)pursuant to 42 U.S.C. § 198Blaintiff
allegeshathe was heldn the Segregated Housing U(iSHU") for over fifteen monthghile
in the custody of the New York City Department of Correction (“DOC”) in viotadf his
constitutional rights The Citybrings the instaniotion to dismiss Plaintiff's Complaint under
Federal Rule of Civil Procedure 12(b)(6) on the ground that Plaintiff has fail¢zatecasy
plausible claims of entitlement to relie@ef.’s Mem. L. SupportMot. Dismiss,Doc. 11
(“Def.’s Mot. Dismiss”) For the reasons set forth below, Defendant’s Motion is GRANTED.

I.  Factual Background

The Court accepts the following allegations as true for purposes of this rhotion.

1 Some of the allegations appear in documents attached to the CorapthintPlaintiff's subsequent letters to the
Court “[lln cases where pro seplaintiff is faced with a motion to dismiss, it is appropriate for the court to
consider materials outside of the complaint to the extent they are congisietne allegations in the complaint.”
Donhauser v. Goord314 F. Supp. 2d 119, 121 (N.D.N.Ya@) (quotation marks omitted) (collecting district court
cases)yvacated in part on other ground317 F. Supp. 2d 160 (N.D.N.Y. 2004ke alsdGill v. Mooney 824 F.2d
192, 195 (2d Cir. 1987) (considering allegationpnm seplaintiff's opposition tomotion to dismiss).
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Plaintiff alleges that, starting May 25, 2012 and continuing for fifteen months thereatfter,
he was placed in the SHifbr no apparent reasonthile awaiting trial> Compl. 2-3, Doc. 2
(“Compl.”). Plaintiff states that he was released from the SHU aftarinnsnal trial. Compl. 9.
Repeatedly throughout the Complaint and its attachments, Plaintiff refers &ribc ip the
SHU as a “court ordered lockdownld. at 89, 11. However, in other instanc@s$aintiff
appears to contradict himself by statthgt no courever orderedib confinement ithe SHU.

Id. at 3 4. He further claims that the judge assigned to his criminal case dssimgag such an
order. Id. at 3.

Liberally construed, the ComplaiallegesthatPlaintiff sufferedunconstitutional
conditions of confinemergnda violation of his due process rights in connection with being
placed in the SHUId. at 5, 8. Plaintiflasserts that, during his time in the SHU, his mail was
confiscatedand his phone and visitation privileges were denlddat 8. He contends that, as a
result, he was unable to reach withesgles he presumably wanted to testify on his behiatf
wasnot “properly ready for trial.Td. at 8, 9. He was not denied access to his attorney,
however® Id. at 5. According to Plaintiffhe suffered mental anguish while in the SiHaimely
“many psychological problems” which included nightmares and trouble sledpingt 3.
Plaintiff indicates that he saw a psychologibio advisedagainst takingnedication for his
condition. Id. Plaintiff is currently incarcerated pursuant to multiple convictions assoaistied

the state’s criminal case against Him.

2 Given the numerous unnumbered attachments to the Comgitai@ourt’s citations to them refer to the page
numbers reflected on ECF.

31n the Complaint, the Plaintiff states, “I contacted my attorney in the mptte ] He said it was a New York City
Department of Corrections situation. It was out of his hands.” Cd&mp

4 The Court takes judicial notice of the New York State Department of Giems@nd Community Supervision
(“DOCCS) Inmate Lookup System results for Plaintiff Sean Brov@eeRosario v. New York Cit\No. 12 CIV.
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The suit was originally brought against John Doe and the New York City Department of
Correction(DOC). Id. at 1. On December 17, 2013, the Court dismissed Plaintiff's claims
against théOC becausat is not an entity that can be sued. Order 1-2, Dec. 17, P@L36.

The Court instructed the Clerk of the Catarreplace the DOC with the City of New Yorld.
at 2.

On March 18, 2014, th@ity filed a motion to dismiss pursuant to Federal Rule of Civil
Procedure 12(b)(6). Def.’s Mot. Dismiss Plaintiff failed to file his opposition papetsy the
original deadline of April 4, 2014. Order, April 23, 20Dhc. 14. Given Plaintiff'spro se
status and his current incarceration, the Csuat spontgranted Plaintiff until May 30, 2014 to
file his opposition.ld. In the same Order, the Court advised Plaintiff that if he failed to respond
by the deadhe, the motion to dismiss could be decided based solely on Defendant’s pdpers.
On May 6, 2014, Plaintiff requested an extension of time due to his transfer to a neware
facility and request for discovery of documen®. Ltr., April 30, 2014Doc. 15. The Court
granted his request and ordered Plaintiff to file his opposition papers by July 21 Qalb4,

May 9, 2014Doc. 16. During that time, Plaintiff submitted four letters to the Court. Ltrs.,
Docs. 18-21.The first letteradvised the Court that Plaintiff was attempting to obtain the
minutes from his trial to prove th&upreme Court Justice Bonnie Wittner stated that she never
ordered his detention in the SHBI. Ltr. Doc. 18 Plaintiff also forwardethe Courta copy of

the Freedom of Information Acéquest that he filed in an attempt to retrieve the mail he alleges

4795 (PAE), 2013 WL 2099254, at *1 n.1 (S.D.N.Y. May 15, 2013) (taking judiciadenofiDOCC search results);
Williams v. City of New YoriNo. 07 CIV. 3764 (RJS), 2008 WL 3247814 *2(S.D.N.Y. Aug. 7, 2008jsame).
According to DOCCS, Plaintiff was convicted of sex trafficking, poting prostitution, and criminal contempt.
DOCCS Inmate Population Information Search (“N.Y. Inmate Lookup’D;/htysdoccslookup.doccs.ny.gov (last
visited Oct. 14, 2014).



was confiscated while he was in the SHU. Pl. Doc. 21. Plaintiffs lettersotherwisesimply
reiterated the allegations containedhe Complaint and accused the DOC of coverintpup
scandal,” without further specificatiorRl. Ltrs. Docs. 18—205incenone of the subsequent
letters appeantended to constitute opposition papers to Defendant’s motion, the Court therefore
considers the Defendant’s motion unopposed.
[I.  Discussion
A. 12(b)(6) Motion to Dismiss Standard

When ruling on a motion to dismiss pursuant to Federal Rule of Civil Procedure 12(b)(6),
the court must accept all factual allegations in the complaint as true and drawaaslaldas
inferences in the plaintiff's favorNielsen v. Rabin746 F.3d 58, 62 (2d Cir. 2014Jhecourt is
not required to credit “mere conclusory statements” or “threadbare recithks eletments of a
cause of action.”’Ashcroft v. Igbal556 U.S. 662, 678 (2009) (citiigell Atl. Corp. v. Twombly
550 U.S. 544, 555 (20079eealso id.at 681 (citingTwombly 550 U.S. at 551). “To survive a
motion to dismiss, a complaint must contain sufficient factual matter . . . to ‘statmdclzlief
that is plausible on its face.’ld. at 678 (quotingwombly 550 U.S. at 570). A aim is facially
plausible “when the plaintiff pleads factual content that allows the court totdeasgasonable
inference that the defendant is liable for the misconduct alledgdd(titing Twombly 550 U.S.
at 556). More specifically, the plaintiffiust allege sufficient facts to show “more than a sheer
possibility that a defendant has acted unlawfulli’ If the plaintiff has not “nudged [his]
claims across the line from conceivable to plausible, [the] complaint must be @@rhiss
Twombly 550 U.S. at 570gbal, 556 U.S. at 680.

The question in a Rule 12 motitmdismiss®is not whether a plaintiff will ultimately

prevail but whether the claimant is entitled to offer evidence to support the .Elatailshs for
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Justice v. Nath893 F. Supp. 2d 598, 615 (S.D.N.Y. 2012) (quotritager Pond, Inc. v. Town
of Darien 56 F.3d 375, 278 (2d Cir.1995)). “[T]he purpose of Federal Rule of Civil Procedure
12(b)(6) ‘is to test, in a streamlined fashion, the farsufficiency of the plaintif§ statement of
a claim for relief without resolving a contest regarding its substantive nieaits, ‘without
regard for the weight of the evidence that might be offered in support of Plaiol#ims.
Halebian v. Bery644 F.3d 122, 130 (2d Cir. 2011) (quoti@bpbal Network Commc’ns, Inc. v.
City of New York458 F.3d 150, 155 (2d Cir. 2006)).

Thesame standard apgéto motions to dismispro secomplaints. See Zapolski v. Fed.
Republic of Germany25 F. App’x 5, 6 (2d Cir. 2011). The Cotetmainsobligated to construe
apro secomplaint liberallyHill v. Curcione 657 F.3d 116, 122 (2d Cir. 2011), andrierpret
apro seplaintiff's claims as raising the strongest arguments that they suggesstman v. Fed.
Bureau of Prisons470 F.3d 471, 474 (2d Cir. 2006). In order to survive a motion to dismiss, a
pro seplaintiff's pleadings still must contain “more than an unadorned, the defendant-
unlawfully-harmed me accusationlgbal, 566 U.S. at 678. A complaint that “tenders naked
assertion[s] dvoid of further enhancement” will not sufficld. (quotingTwombly 550 U.S. at
557) (internal quotation marks omittedge also Triestmad 70 F.3d at 477 (f]ro sestatus
‘does not exempt a party from compliance with relevant rules of procedurallastdrstive
law.” (quoting Traguth v. Zuck710 F.2d 90, 95 (2d Cir. 1983)).

In addition to confining its consideration of a Rule 12(b)(6) motion tdatis stated in
the complaint and in documents appended or incorporated by refeaarmetmay also take
into accounmatters of which judicial notice cdme taken Leonard F. v. Israel Disc. Bank of
New York199 F.3d 99, 107 (2d Cir. 1999) (quotislien v. WestPaoit—Pepperell, Inc 945 F.2d

40, 44 (2d Cir.1991)see alsd~ed. R. Evid. 201. In order for a court to take judicial notice of a
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public document on a dismissal motion, the plaintiff must have relied on the terms ahdfeffec
the document in drafting the complai@hambers v. Time Warndnc., 282 F.3d 147, 153 (2d
Cir. 2002) €iting Int’l Audiotext Network, Inc. v. Am. Tel. & Tel. €62 F.3d 69, 72 (2d Cir.
1995)). Accordingly, it is routine for courts to take judicial notice of court documeas{dr

the truth of the matters asserted in the other litigation, but rather to establish tifestaah
litigation and related filings.’Kramer v. Time Warner Inc937 F.2d 767, 774 (2d Cir. 1991);
see, e.gKendall v. CuomaNo. 12 CIV. 3438 (ALC), 2013 WL 5425780, at *6 (S.D.N.Y. Sept.
27, 2013) (taking judicial notice of a valid court order Plaintiff claimed wase'féddke, and

nonexistent”).

Defendant asks &éhCourt tatake judicial notice othe May 25, 2012 order issued by
Justice Wittner othe New York State Supreme Court, New York County (“May 25, 2012

Order”), which statem its relevant part

[1]t is hereby ORDERED that the Commissioner, New York Cigpartment of

Correction or whosoever shall have supervision or control of the defendant . . . should
otherwise prevent the defendant by any means necessary, including 24 hour lockdown,
from making telephone calls except to the defendant’s attorney].] [. . .] This ortler sha
remain in effect as long as the defendant is in the custody of the Department of
Corrections [sic].

Def.’s Mot. Dismiss Ex. A. Although Plaintiff appears to contend that no such order exists, his
Complaint states that he was told by DOC personnel that he was in the SHU “burtfi@icd
repeatedly refers to his segregation as a “eonttered lockdown.” Compl. 3, 8, 9, 11. Given
Plaintiff's reliance on the terms and effect of the May 25, 2012 Order, the i@ayrt

appropriatey take judicial notice of it.



Finally, the Court notes that Plaintiff has failed to submit a memorandum in oppadsiti
the motion. While @arty must be given a reasonable opportunity to respond to an opponent’s
motion, “the sufficiency of a complaint is a matter of law that the court is capatdtermining
based on its own reading of the pleading and knowledge of the MaCall v. Patakj 232 F.3d
321, 322-323 (2d Cir. 2000). Failure to oppose a Rule 12(b)(6) motion is not in itself sufficient

to justify dismissal of a complaintd. at 322.

B. Constitutionality of Confinement

In order to state a claim under 42 U.S.C. § 1983, a plaintiff must allege that:
(1) defendants were state actors or were acting under color of state law at thetlimallgfged
wrongful action; and (2) the action deprived plaintiff of a right secured by theitbtinstor
federal law. Am. Mfrs. Mut. Ins. Co. v. SullivaB26 U.S. 40, 49-50 (1999). “Section 1983 is
only a grant of a right of action; the substantive right giving rise to ti@anoust come from
another source.”Singer v. Fulton Cnty. Sheri#3 F.3d 110, 119 (2d Cir. 1995) (citiAglickes
V. S.H. Kress & C0398 U.S. 144, 150 (1970)). Thus, a civil rights action brought under § 1983
will stand only insofar as the plaintiff can prove an actual violation of his rights thmele
Constitution or federal lawld.

I.  The Fact of Confinement

The Second Circuit has stated that whether a judge’s orders are “correcheoes;d
they are a source of immunity for prison officers who do “nothing other than petierm”t
Ravenscroft v. Cay, 139 F.2d 776, 778 (2d Cir. 1944ke alsoroung v. CanfieldNo. 11CV-
6007 (FPG), 2014 WL 3385186, at *7—8 (W.D.N.Y. July 9, 2014)iftff could not maintain
his §1983 claim for excessive force against state medical staff carrying out &/faalal court

order);Miller v. Dir., Middletown State Hosp., Middletown, N, ¥46 F. Supp. 674, 680 n.3
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(S.D.N.Y. 1956)@ff'd, 243 F.2d 527 (2d Cir. 1957) (state hospiféicers confronted with a
facially valid court order had “a duty to yield obediete&”). Relying in part on Second
Circuit authority, bhe Ninth Circuitsubsequently observed tltte courts of appeals that have
addressed whether prison officials are absolutely immune from § 1983 liadmilgpfiorcing
facially valid court orders have uniformly concluded that they aEmebretson v. Mahongy
724 F.3d 1034, 1039 (9th Cir. 201(8%¥ting, in additionto the Second Circuit, First, Third,
Eighth,and Tenth Circuit case law affirming absolute liability for prison officedscuting valid
court orders). In reaching its decision, the Ninth Circuit reasonedghaittomevas in Ine
with the @mmontaw traditionof grantingabsolute immunity to those performing functions
necessary to the judicial procemsd consistent with Supreme Court ldav.at 1039—-40.
Furthermoreit explained that dbsolute immunity is necessary to freespn officials from the
fear of litigatiori and “ensureshe publics trust and confidence in courtgbility to completely,
effectively and finally adjudicate the controversies before thdoh.at 1040 (internal quotations

andcitations omitted).

Having taken judicial notice of the May 25, 2012 Order that authorized Plaintiff's
confinement in the SHU, this Court concludes that the prison officials charged efhtiex
the Order are entitled to absolute immuniB8eeRavenscroft139 F.2dat 778.Plaintiff was not
placed in the SHU “for no apparent reason,” Compl. 3; his segregated confinemeuirsuest
to a court order that explicitly sanctioned a “24 hour lockdown” to limit his ability to
communicate wittanyone other than his attorney. DeMot. Dismiss Ex. A. To the extent
that the prison officials were complying with the Order, they cannot be held t@aimply
doing their job by following a court’s decreélhus, Plaintiff’'s due process challenge can be

dismissed on this basis alone.



Moreover, even in the absence of a facially valid court oRlamtiff's § 1983 claims
would still fail because they implicate the validity of his convicti®@ee Heck v. Humphreyl12
U.S. 477, 486-487 (1994)n Heck the plaintiff broughsuitunder § 198%laiming that the
defendants “engaged in an ‘unlawful, unreasonable, and arbitrary investigation? leddtto
his arrest; knowingly destroyed exculpatory evidencevear@responsible for the use of an
“illegal” voice identification procedre at his trial.ld. at479. The Supreme Court analogized
the defendant’s claims to theramoniaw cause of action for malicious prosecutand cited
the lower courts’ findings that his claims challenged the legality afdnsiction. Id. at 484,
489. The Coururtherconcluded that, in order to recover damages under § 198B8don*
caused by actions whose unlawfulness would render a conviction or sentence ia\sihtg’
prisoner must demonstrate that his convictibas’been reversed on dirappeal, expunged by
executive order, declared invalid by a state tribunal authorized to make suchimkgien, or

called nto question by a federal cowtiss@ance of a writ of habeas corpudd. at 486-487.

Plaintiff claims that, in conjunction withis confinement in the SHU, he was unable to
reach witnesses and not “properly ready for trial.” Compl. 8, 9. More spegwifitad|
Complaint accuses the DOC of confiscating “important mail . . . needed fdritréliding a
letter authored by Plaintiff's alleged victim. Compl95, Hence, Plaintifassertshat “the
judgment should be vacated.” Compl. 9inlfactPlaintiff is arguing that a ruling in his favor
necessarilentailsthat his conviction should be overruled, he must demonstratsatida
conviction was already invalidatetHeck 512 U.Sat487. The Complaint suggests nothing of
the sort. Therefore, Plaintiff is barred Hgckfrom seeking monetary relief under § 1983 based

on his alleged wrongful convictiorSeeAntrobus v. Cif of New YorkNo. 11 CIV. 2524RA),



2014 WL 1285648, at *3 (S.D.N.Y. Mar. 27, 201gjisoner’s claims that interference with his

mail caused him to be wrongfully convicted dismissed on the babkisay.

ii.  Conditions of Confinement

The Supreme Court has held that the Government may commit someone to pretrial
detention teensure his presence at tripfovided that the conditions and restrictions of detention
do not amount to punishment or violate the ConstitutiBell v. Wolfish 441 U.S. 520, 536-37
(1979). “Absent a showing of an expressed intent to puniistine circumstances surrounding a
pretrial detainee’s confinemeate ‘reasonably related to a legitimate nonpunitive governmental
objective, it does not, without more, amount to ‘punishmentfd]’at 520. Aside from
determining‘'whether an alternative purpose to which [pinetrial restriction] may rationally be
connected is assignable fof &, court must also establisiwhether it appears excessive in
relation to tle alternative purpose assigneti[[d. at538 (internal quotations and citations
omitted) “[l]f a condition or restriction is arbitrary or purposeless, a court may sdvivisfer
that the purpose of the governmental action is punishment that maynsttutmnally be
inflicted upon detainees qua detain&dsl. at 520-21.

Plaintiff neither alleges punitive intent behind his placement in the SHU nor @sy fa
that would support an inference of such an intent. From the City’s persp&ttiveiff's
confinement in the SHU was motivated by gitienate nonpunitive objectiveenforcing a valid
court order.SeeDef.’s Mot. Dismiss, Ex. A. To the extenPlaintiff's duration in the SHU
might appear éxcessive in relation to the alternative purposiasd” Bell, 441 U.Sat 538,
the May 25, 2012 Ordetself authorizedPlaintiff’'s lockdownfor theduration of his

confinement byhe DOC. Id.
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Plaintiff states that he suffered “cruel and unusual punishment for no appasent’ iea
violation of his Eighth Amendment rights. Compl. Since the violations allegedly occurred
prior to conviction, the Eighth Amendment does not directly\gjq@icause “as a piteal
detainee [the platiff is] not being ‘punished|.]” Caiozzo v. Koremarb81 F.3d 63, 69 (2d Cir.
2009) (quotingCuoco v. Moritsugu222 F.3d 99, 106 (2d Cir.2000)Ratherthe application of
theDue Process Clause of the Fourteghitiendmenis appropriate in this caséd.

Nevertheless, the analysis is identimathat of the Eighth Amendmenid. at 71-72see also

Ortiz v. Dep't of Correction of City of New Yoitko. 08 CIV. 2195RJS (HBP), 2011 WL
2638137, at *4 (S.D.N.Y. Apr. 29, 201deport and recommendation adopted sub nom. Ortiz v.
HernandezNo. 08 CIV. 2195RJ9 (HBP), 2011 WL 2638140 (S.D.N.Y. July 5, 201(f]T]he
Fourteenth Amendment provides substantially the same protection to pretii¢eetaathe
Eighth Amendment provides to sentenced prisoners.”). The Eighth Amendment provides that
“cruel and unusual punishments [shall not be] inflicted,” U.S. Const. amend. VIII, $mak “[t

rule, applicable to the states through the Fourteenth Amendment, . . . is violated by ampecess
and wanton inflictions of pain and sufferingValker v. SchrirpNo. 11 Civ. 9299 (JPO), 2013
WL 1234930, at *11 (S.D.N.War. 26, 2013) ifternalcitations omitted).Prison officialsare
deemed to haveiolated the Eighth Amendment only when two conditions are satisfigdthe
alleged deprivation musibjectively be “sufficiently serious,” and (2) the alleged perpetrator
mustsubjectivelypossess a “sufficiently culpable state of min&armer v. Brennan511 U.S.

825, 834 (1994)iiternal citatioromitted)

An objective analysis of the seriousness of the coralussuaequires an examination
of the alleg@d unconstitutional conditions. Although the Constitution does not mandate a

comfortable prison settingRhodes v. Chapmad52 U.S. 337, 349 (1981), prisoners are entitled
11



to “basic human needs—e.g., food, clothing, shelter, medical care, and reasongbfe safe
Helling v. McKinney509 U.S. 25, 32 (1993) (quotiieShaney v. WinnebagoyCDept of

Soc. Serus489 U.S. 189, 199-200 (1989))herefore, to establish the objective element of an
Eighth Amendment violation, a prisoner “must prove that the conditions of his confinement
violate contemporary standards of decend®tielps v. Kapnolas308 F.3d 180, 185 (2d Cir.

2002) ¢iting Helling v. McKinney509 U.S. 25, 35-36 (1993)More specifically, the inmate

must demonstrate thathe conditions, either alone or in combination, pose an unreasonable risk
of serious damage to his hedlthwalker v. Schult717 F.3d 119, 125 (2d Cir. 2018)t(ng
Rhodes452 U.Sat 347).

Plaintiffs Complaint is entirely void of details concerning the conditions of his
confinement.SeeCompl. Although Plaintiff maintainshathe suffered an emotional injury, he
does not specifg particular aspect ¢iis confinementhatcaused him to suffer emotional harm.
Id. at 3. While “conditions that prevent sleep have been teldolate the kEjhth Amendment,”
Walker, 717 F.3d at 126, Plaintiff simply alleges that he was “[u]nable to sleep in the dark” and
suffered from nightmares at night while in the SHU. Compl. 3. Sleeping in the dark hardly
suggests that there has been an objective emgrte with a basic human nedd.his May 16,
2014 letter, Plaintiff states that a corrections officer tried to “get him helpigdntental
anguish,” but “the doctors kept refusing to help.” Ltr., May 16, 20bg, 19. Nonetheless, the
Complaint admits that Plaintiff visiteal psychologist, who apparently advised Plaintiff against
taking medicine for his psychological symptobecause it would make him sickd. In and of
itself, the psychologist’s advice does not conflict with basics standadisehcy. Nowhere

elsein theComplaint does Plaintiflaim thatthe conditions of his confinement, aside from the
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fact that he was in lockdowmweresubstandard.SeeCompl. ThusPlaintiff fails toassert that
the conditions of his confinement were objectively unreasonable.

To satisfy the subjective element, which hingpsruthe accused prison official’
subjective intent, the plaintiff must allege “somethmorethan mere negligence Cuocq 222
F.3dat106 (internal quotation marksnitted). An injured prisoner can recover only if the injury
was aproduct of the prison official’s “purposeful subjection of the prisoner to a ‘substaskia
of serious harm’ or &m the officials deliberate indifference to that riskischl v. Armitage
128 F.3d 50, 55 (2d. Cir. 1997) (quotiRgrmer, 511 U.S. at 834)An official acts with
deliberate indifference when he “knows of and disregards an excessive nskate health or
safety; the official must both be aware of facts from which the inferencd beudrawn that a
substantial risk of serious harm exists, and he must also draw the infeénced’' 222 F.3d at
107 (nternal citations and quotation marks omitted).

To the extent Plaintiff expressly ascribes blame, he refers to the alleged D@ tcas
“negligent.” Ltr., May 19, 2014, ECF No. 2®laintiff does not allege any specific condbygt
prison officers let alone acts that could be construed as reckless or purposeful, other than he was
kept in the SHU.SeeCompl. However, being confined to the SHU, without more, does not
offend the Constitution. “The conditions of special housing units do not per se constitute cruel
and unusual punishment in violation of the Eighth Amendm&nxdn v. Goord 224 F. Supp.
2d 739, 748 (S.D.N.Y. 2002¢iting Anderson v. Coughlijrv57 F.2d 33, 36 (2d Cir. 1985)), and
therefore do not violate the Fourteenth Amendment under the parallel an8lgsislsdBranch
v. Goord No. 05CIV 6495 {WHP) (KNF), 2006 WL 2807168at *5 (S.D.N.Y. Sept. 28, 2006)

(Eighth Amendment claim dismissed where Plaintiff failed to “explicitly allethef] his SHU
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confinement conditions were anything out of the ordif)arfhus, the Complaint does not put
forth sufficient facts to assert a claim of unconstitutional conditions of confinement.

To be sureunder different circumstanc@daintiff’'s substantiatonfinement in the SHU,
which exceeded50days,would likely havetriggered further factuahquiry by this Court.
Compl. 3, 11.Generally, in cases involving convicted detainees claiming due process
violations, the Court considers: (1) whether the plaintiff had a protected libertgst; and (2)
whether the deprivation of that liberty interest occurred without due prote8er v. Fields
280 F.3d 69, 80 (2d Cir. 2000) (quotiBgaley v. Giltnerl16 F.3d 47, 51 (2d Cir.1997)).
Certainly, “a confinement longer than an intermediate one, and tnoteral SHU conditions,’
is ‘a sufficient departurscom the ordinary incidents of prison life to require procedural due
process protections[’]’ Palmer v. Richards364 F.3d 60, 65 (2d Cir. 2004) (quoti@glon v.
Howard, 215 F.3d 227, 231 (2d Cir. 2000)). The Second Circuitdtpsreda “detailed factual
record,” unless the period of time spent in the SHU was under thirty days and tie@re is
indication that the prisoner experienced unusual SHU conditiDasis v. Barrett576 F.3d
129, 135 (2d Cir. 2009) (quotirRplme, 364 F.3d at 65—-66). It hagrther characterized
segregated sentena&s125 to 288 days as long enough to reqait&act intensive inquiry.”

Palmer, 364 F.3dat 65 (citing Sims v. Artuz230 F.3d 14, 22-23 (2d Cir. 2000)

However, unlike the other cases in which the duration of a prisoner’s confinement in the
SHU gave rise to a clailee J.S. v. T'Kag¢tr14 F.3d 99, 106 (2d Cir. 2013) (administrative
detention for 188 days sufficient to allege Fifth Amendment claimljier, 280 F.3d at 80, 82
(same further noting that a warden’s discretion to place a prisoner in the SHU for 514 days
“not boundless and continuing”), Plaintiff's 24 hour lockdown was non-punitive and authorized

by a court order. The May 25, 2012 Ordersvexpressly intended to remain in effect “as long as
14



the defendant is in the custody of the Department of Corrections.” Def.’s Mohid3i, Ex. A.
Indeed, that appears to be the caBintiff's Complaint affirms that he was released from
lockdown afer his trial. Compl. 9. All of hisallegations are directed at the DOC and nothing in
the Complaint suggests that he was in the SHU while outside of DOC'’s custody. Thes, whi
Plaintiff's duration in the SHU is certainly considerable, his Complaint is mcddaeo the

extent it faults DOC official§or the amount of time he spent thére.

C. Failure to Allege Personal Involvement
It is the well settled law of this Circuit thatclaimbrought under § 1983 must allege the
personal involvement of each defendasee, e.g.Grullon v. City of New Havery20 F.3d 133,
138 (2d Cir. 2013jlisting Second Circuitases) “Conclusory accusations regarding a
defendant’s personal involvement in the alleged violation, standing alone, are natrs,iihicd
supervisors cannot be held liable based solely on the alleged misconduct of their stgsotdina

Kee v. HastyNo. 01 Civ. 2123 (KMW) (DF), 2004 WL 807071, at *2 (S.D.N.Y. Apr. 14, 2004)

5 Even in the absence of a court order, it is not readily apparent that Deferadashtnied due processotections.
A pretrial detainee confined for ngounitive, administrative purposes is entiti® “the minimal procedures
outlined inHewitf.]” Taylor v. Comm’r of New York City Dep’t of CqrB17 F. App’x 80, 82 (2d Cir. 2009)
(quotingBenjamin v. Fraser264 F.3d 175, 190 (2d Cir. 2091)UnderHewitt, an inmatémust merely receive
some ndte of the charges against him and an opportunity to present his vidvesgrson official charged with
deciding whether to transfer him to administrative segregatibiewitt v. Helms459 U.S. 460, 476 (1983). The
right to be heard is fulfilled whethe inmatdn administrative detentiois afforded an opportunity to write the
responsiblgrisonofficial concerninghe propriety of higonfinementevenif the official does not respond.
Lowrance v. Achtyl20 F.3d 529, 536 (2d Cir. 1994)

Although nothing in the Complaint suggests that Plaintiff lacked notice, he csmttlaat he was held in the SHU
without a hearing.Compl. 3. However, the Complaint also acknowledges that Plaintiff filed a grievartbe in
facility where his claim arose. aipl. 4. The respongmm the DOC which Plaintiff “kept appealingjindicated
that he was in the SHU pursuant to a court ordtkr.
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(internal citationomitted).

Although Plaintiff named “John Doe” as a defendant in the caption of the Comphaint,
neveridentifies who John Doe migbe or otherwisenentions him again. Compl. 2. In fact, the
Complaint does not contamsingle reference to aparticularindividual whoseacts could
possiblybe attributable tthe unnamed DefendankeeCompl. Therefore, dismissal as to
Defendant John Doe is appropriateeeFerrer v. Superintendent Orange Cnty. Jalb. 08
CIV. 6527 SCR) PED), 2010 WL 306977, at *4 (S.D.N.Y. Jan. 26, 20{d@mplaintthat does
not reference any “John Doe” fails to state a claim for relief that is “plausible tatéd” as to
those unidentifiable defendant&arrasquillo v. City of New YorkB24 F. Supp. 2d 428, 435

(S.D.N.Y. 2004) (bmissal warranted as tiefendant who was not mentioned in complaint).

D. Municipal Liability (* Monell Claim”)

A municipalty cannot be held liable under § 1983 solely on a theorgsplondeat
superior. Monell v. Dep’t of Soc. Servs. Gity of New York436 U.S. 658, 691 (19787
§ 1983 claim can only be brought against a municipality if the action that is alleged to be
unconstitutional was the result of an official policy or custédi.at 690-91. Thus, a plaintiff
must allege thaduch a municipal policy or custom is responsible for his inj@g. of Cnty.
Comm’rs of Bryan Cnty. v. Browh20 U.S. 397, 403 (1997A4ee also Connick v. Thompson
U.S. 131 S. Ct. 1350, 1360 (2011) (“A municipality or other local governmantbe liake
under this section [1983] if the governmental body itself ‘subjects’ a person poizatien of
rights or ‘causes’ a person ‘to be subjected’ to such deprivation.”) (qudbnegll, 436 U.S. at

692)).
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The Second Circuit has established a two presgfor§ 1983 claims brought against a
municipality. First, the plaintiff must prove “the existence of a municipal paiogustom in
order to show that the municipality took some action that caused his injuries beyond merely
employing the misbehaving [official].”Johnson v. City of New Yqrko. 06 CV 09426, 2011
WL 666161, at *3 (S.D.N.Y. Feb. 15, 2011) (quotWigpolis v. Vill. of Haverstraw768 F.2d
40, 44 (2d Cir. 1985)). Second, the plaintiff must establish a causal connection between the
policy or custom and the alleged deprivation of his cariginal rights.ld. Suits brought
against state officials in their official capac#setreated as suits against the State and “the
entity’s ‘policy or custom’ must have played a part in the violatibfederal law.” Hafer v.

Melo, 502 U.S. 21, 25 (1991).

To satisfy the first prong of the test on a motion to dismiss, a plaintiff must alkege th
existence of:

(1) a formal policy which is officially endorsed by the municipality; (2)ians

taken or decisions made by government officials responsible for establishing

municipal policies which caused theegled violation of the plaintif§ civil rights;

(3) a practice so persistent and widespread that it constitutes a custoigecansa

implies the constructive knowledge of polimaking officials, on(4) a failure by

official policy-makers to properly train or supervise subordinates to such an extent

that it amounts to deliberate indifference to the rights of those with whom municipa

employees will come into contact.
Moray v. City of Yonker®24 F. Supp. 8, 12 (S.D.N.Y. 1996) (internal citations and quotation
marks omitted)see also Brandon v. City of New Y,0rk5 F. Supp. 2d 261, 276—77 (S.D.N.Y.
2010) (quotingMoray and updating citations to cases).

Plaintiff has failed to assert any of the requisite bases to satisfy the dingt @ir aMonell

claim under the Second Circuit’'s municipal liability tebirst of all, as previously established,

Plaintiff is unable to assert that he suffereddation of hisconstitutional rights.See supr#art
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II. B. Even if Plaintiff had successfully asserted a constitutional claim, his Ciomnpéver
alleges that a single asp@tthis confinement in the SHUagpursuant to &£ity policy ora
customthat “is sowidespread as to have the force of la#éeBd. of Cnty. Comm’rs of Bryan
Cnty,, 520 U.S. at 404SeeCompl. Plaintiff's subsequent lettets the Court reference a
“scandal” and “so many violations it is an eye sorel’ Ltrs.,Docs 18-21. Howevehedoes
not indicate that the scope of the alleged violations expands beyond his case. In many of the
same letters, Plaintiticcuse the DOC of failing to adhere to its own protocBl. Ltrs., Docs
19, 20. Furthermorethe Complaint acknowledges in various sections that Plaintéfjsegated
confinement was court-ordere&ee suprdart Il. B.i. As opposed to being pursuant to a DOC
practice or policy, hiplacementn the SHU was determined by a juddéothing in the
Complaint goes beyond describing Plaintiff’s alleged experieBeeJohnson2011 WL
666161at *3-4 (dismissingVionell claims where Plaintiff failed to “allege sufficientcta about
his or similar otherséxperiences”).Therefore Plainiff's claims against the City angbhn Doe,
to the extent he is being sued in his official capacity, are dismissed.

E. Limitations of Damages Under the Prison Litigation Reform Act

The Prison LitigatiorReformAct (PLRA) indicates thdfn]o federal civil action may be

brought by a prisoner confined in a jail, prison, or other correctional facilitypémtal or
emotional injury suffered while in custody without a prior showinghyfsgcal injury.”
42 U.S.C. § 19971e). A “plaintiff cannot recover damagéor mental or emotional injury for a
constitutional violation in the absence of @wsing of actual physical injury." Thompson v.
Carter, 284 F.3d 411, 417 (2d Cir. 2002). Section 1997&(g) limits therecoveryfor
emotional and mental injury in tlasence of physical injuries; it does not bar the Plaintiff from

bringing the lawsuit or from obtaining nominal or punitive damages, or injunctive and
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declaratory relief.ld. at418. Nonetheless, a Court may dismiss a complaint that seeks
compensatorgamages$solely for an emotional injury without any claim of physical injtiryd.
at 419.

The Plaintiff fails to plausibly allege any type of physical injuBeeCompl. Theonly
harmthat Plaintiff claims he sustainegranging from having nightmares, talking to himself, and
aninability to sleep in the darkcannot plausibly be construed as amounting to physical harm.
SeeRosado v. HerardNo. 12 CIV. 8943RGQ (FM), 2014 WL 1303513, at *12-13 (S.D.N.Y.
Mar. 25, 2014)complaint alleging psychologat episodes of mental anguish — including
insomnia — dismissed under § 1997g(8&he Complaint specifically seeks $200,000 in damages
to “compensate” the Plaintiff “for all of the mental anguish” he suffetddat 5 Although
Section 1997e(e) doestrimar other forms of relief, Plaintiffslaim is dismissethsofar as he
requestcompensatory damages for mental or emotional letause he failet allege
physical injury. SeeRosadp 2014 WL 1303513at*12—-13;Howard v. City of New YoriNo. 11
CIV. 5899 CM), 2012 WL 5816976at*2 (S.D.N.Y. Nov. 14, 2012)complaint purely alleging
emotional distress dismissed under Section 1997e(e)

F. Stay of Discovery Request

The Defendant also asks the Court to stay discovery pending the disposition of this Rule
12(b)(6) motion. Def.’s Mot. Dismiss 1Ziven that the motion to dismiss is granted
Defendant’s request stay discoveris denied as mootSeeMcManamon v. Shseki No. 11
CIV. 7610 PAE), 2013 WL 3466863, at *14 (S.D.N.Y. July 10, 2018)peal dismissk(Dec.

30, 2013) (motion to stay discovery denied as moot after motion to dismiss gr&ateat)lcraft
v. City of New YorkNo. 10 CIV. 6005RWS), 2011 WL 1758635, at *5 (S.D.N.Y. May 6,

2011)(same)
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III. Conclusion

For the reasons set forth above, Defendants’ motion to dismiss is GRANTED. The Clerk
of the Court is respectfully directed to terminate the motion, Doc. 10, to mail a copy of this
Opinion and Order to Plaintiff, and to close the case.

Furthermore, the Court certifies, pursuant to 28 U.S.C. § 1915(a)(3), that any appeal from
this Opinion and Order would not be taken in good faith; therefore, in forma pauperis status is

denied for purposes of an appeal. See Coppedge v. United States, 369 U.S. 438, 44445 (1962).

It is SO ORDERED.

Dated:  October 28, 2014
New York, New York

—2 {2~

Edgardo Ramos, U.S.D.J.
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