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UNITED STATES DISTRICT COURT USDC SDNY
SOUTHERN DISTRICT OF NEW YORK DOCUMENT
'''''''''''''''''''''''''''''''''''''''''''''''' X ELECTRONICALLY FILED
: DOC #:
Plaintiffs, =

13 Civ. 9049 (LGS)
-against-
OPINION AND ORDER

WHISPERS INN LOUNGE, INC., et al.,
Defendants. :

LORNA G. SCHOFIELD District Judge:

Plaintiff Century Surety Company (“@eury”) and Defendant 1226 E. Gunhill LLC
(“Gunhill”) bring cross-motiongor summary judgment. The pis dispute Century’s obligation
to defend and indemnify in a amgful death action. The two otheefendants are Whispers Inn
Lounge, Inc. (“Whispers™ and Bridgette Lewis, in her capigcas the administrator of Dwight
Lewis, who is deceased. For the followimgsons, Defendant Gunhill’s motion for summary
judgment is denied, and Phiiff Century’s motion for summary judgment is granted.

BACKGROUND

The facts summarized below are taken from the parties’ submissions.

l. The Insurance Policy

On or about February 21, 2011, Whispers completed an application for insurance with
Plaintiff Century. The applicain requires applicants to statbether any crimes occurred or
have been attempted on the premises to beadswithin the prior three years. Whispers’
application states that no crimescurred or had been attengbia the prior three years.
Plaintiff's underwriting guilelines state that coverage islpibited to “risksknown for illegal

activities, shootings, assautis outbreaks of violence.”

! Defendant Whispers has defaulted in this actiBlaintiff's motion for a default judgment
against Defendant Whispers was denied witlppejudice in the Order and Opinion dated
December 15, 2014.
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Century issued a policy to Whispers antelisGunhill as an additional insured. The
policy contained several endorsements, includimg that excluded “bodily injury” and “property
damage” arising from “any actual, threatenedll@gad assault or battery,” and “the failure to
any insured or anyone else for whom any insured could be held legallliable to prevent or
suppress any assault or batteftyie “Exclusion”). Under thpolicy, “bodily injury” includes
death. The Exclusion further disclaims any dotgefend or indemnify any claim, demand, suit,
action, litigation, arbitration or ber proceeding arising out obreduct covered by the Exclusion.

Gunhill had primary coverage through anetimsurance policy issued by Markel.

Il. The Underlying Incident

Gunhill was the owner of a premises caM#tlispers Lounge located on Gunhill Road in
the Bronx. Gunhill leased the premises to Defenddhispers for use as a bar and nightclub.
On July 6, 2012, Ernest Long entered the louwaftgr passing through security personnel and
screening at the front doors astubt and killed DwighLewis. Bridgette Lewis, in her capacity
as the administrator of Dwight Lewis (“Lewjs'tommenced the undenhg action alleging that
this incident occurred becauskthe negligence and recklessa@f Defendants Whispers and
Gunhill, and further alleging that Defendants knew violent crimes had occurred at the premises.
Plaintiff has submitted multiple logs from the New York City Police Department of complaint
calls about criminal activity at Whispers Lounge in 2008, 2009, 2010 and 2011. On February 9,
2015, Long pleaded guilty to manslaughter infttet degree in connectiowith the death of
Dwight Lewis. Long confirmed at his guilty pléaat the killing had occurred at Whispers

Lounge.



[1I. Century’s Letters to Gunhill

On December 3, 2013, Century sent a letdaihispers and to Gunhill, acknowledging
receipt of Lewis’s complaint in the underlyingiaa and stating that Century had reviewed the
complaint and Whispers’ policy. In the letter to Mfers, Century said that it “currently will
provide you with a defense in this lawsuit, subjeahe [Exclusion].”In the letter to Gunhill,
Century acknowledged Gunhill as an additional iedwnder the policy, but said that “Markel
will be primary and bear the defense obligafimn[Gunhill].” Century explained its current
coverage position in both letteracluding that if Dwight Lewis’'sleath were found to be caused
by an assault or battery undee tierms of the policy, Century disclaimed all coverage as
provided in the Exclusion.

STANDARD

The standard for summary judgment idlvestablished. Summary judgment is
appropriate where the record before the courbéshes that “there iso genuine dispute as to
any material fact and the movant is entitlegutdigment as a matter of law.” Fed. R. Civ. P.
56(a). A genuine dispute as to a material facttgXibthe evidence is such that a reasonable jury
could return a verdict for the nonmoving partydhderson v. Liberty Lobby, Inc., 477 U.S. 242,
248 (1986).

The moving party bears the initial burden of informingadbert of the basis for the
summary judgment motion and identifying thgsetions of the recorthat demonstrate the
absence of a genuine dispute as to anena fact. Fed. R. Civ. P. 56(c)(Ege, e.g., Celotex
Corp. v. Catrett, 477 U.S. 317, 322-23 (198&pch v. Town of Brattleboro, 287 F.3d 162, 165
(2d Cir. 2002). Courts must construe the evidein the light most favorable to the non-moving

party and draw all reasonable inferen in the nhon-moving party’s favo&ee Young v. United
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Parcel Serv., Inc., 135 S. Ct. 1338, 1347 (2015i;re Agent Orange Prod. Liab. Litig., 517 F.3d
76, 87 (2d Cir. 2008). “Only disputes over factsttimight affect the outcome of the suit under
the governing law will properly preclude the entry of summary judgmeiiderson, 477 U.S at
248.

DISCUSSION

Pursuant to the clear and mmlaiguous provisions of the Exdion, coverage is barred on
claims arising out of the deati Dwight Lewis. Plaintiff's motion for summary judgment is
granted, and Defendant Gunhill's motion for summary judgment is denied.

l. Scope of the Exclusion

“Under New York law? the interpretation of an insuree policy generally presents a
guestion of law.” Allianz Ins. Co. v. Lerner, 416 F.3d 109, 115 (2d Cir. 2005) (citikigrtford
Acc. & Indem. Co. v. Wesolowski, 33 N.Y.2d 169, 172 (1973)lhe terms of the policy are to be
“liberally construed irfavor of the insured.”Allianz, 416 F.3d at 116 (citation omitted). “In the
interpretation process, an unambiguous provisiost be given its plaiand ordinary meaning.”
Id. (quotingState of New York v. Am. Mfrs. Mut. Ins. Co., 188 A.D.2d 152, 593 (N.Y. App. Div.
1993)).

Based on the unambiguous language of th@usion, Century has no duty to defend or
indemnify Gunhill in the underlying action. TBE&clusion disclaims coverage of any bodily

injury, including death, caused by an actual, tlmead or alleged assault or battery and further

disclaims any duty to defend or indemnify any sugtkéeg relief for an injury arising out of such

2 This opinion applies New York law because both partieSaoArch Ins. Co. v. Precision
Sone, Inc., 584 F.3d 33, 39 (2d Cir. 2009) (“The pastibriefs assume that New York
substantive law governs the issues . . . presémaes] and such implied consent is, of course,
sufficient to establish the applicaldkoice of law.” (citations omitted)).
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bodily injury. Here, the term “bodily injury” agies to the death of Dight Lewis. Ernest
Long’s shooting of Dwight Lewis unambiguously falNghin the ordinary meaning of the term
“assault and battery.” Ehexclusion of coverader bodily injury resulting from the “failure of
any insured or anyone else for whom any insured could be held legallliable to prevent or
suppress any assault or battey’its face, applies to the alaiagainst Gunhill in the underlying
action.

Defendant does not argue thia¢ Exclusion is inapplicable. Instead it argues that the
Exclusion is ambiguous because it does not exgrésshegligent security as an excluded action
in section 1(e). Under New York law, assauitl dattery exclusions likine Exclusion preclude
coverage for injuries even where the iaiare brought as negligence claimsUI8.
Underwrites Ins. Co. v. Val-Blue Corp., 85 N.Y.2d 821, 823 (1995), the New York Court of
Appeals held that an assault and battery exatuspplied to claims fonegligence arising out of
facts constituting an assault and battery -- ngngeshooting by an empleg of the insured. In
Mount Vernon Fire Ins. Co. v. Creative Hous. Ltd., 88 N.Y.2d 347, 352 (1996), the Court of
Appeals similarly held that “while the theoryeplded may be the insurediegligent failure to
maintain safe premises, the operative act givingtoisay recovery is the assault. . . . Merely
because the insured might be found liable usdere theory of negligence does not overcome
the policy’s exclusion for injuryesulting from assault,” wheredlassailant was a third party.
Consequently, the Exclusion unambiguousgbplies to the facts at issue here.

Il. Sufficiency of the Disclaimers

The December 3, 2013, letter Century sertmhill is sufficient under New York

Insurance Law 8§ 3420(d) for Plaintiff Centurydisclaim coverage. New York Insurance Law §

3420(d) provides, in pertinent part:



If under a liability policy issued or tieered in this state, an insurer
shall disclaim liability or deny covage for death or bodily injury
arising out of a motor vehicle accidemtany other type of accident
occurring within this state, it shajlve written notice as soon as is
reasonably possible of such disclaimof liability or denial of
coverage to the insured ancktimjured person or any other
claimant.

N.Y. Ins. Law 8 3420(d)(2) (McKinney 2013). The New York Court of Appeal®BE Ins.
Corp. v. Jinx-Proof Inc., 22 N.Y.3d 1105, 1107 (2014), held thatisclaimer was sufficient to
fulfill the requirements of the statute where it offteedefense to the extent that the policy in that
case provided coverage but stated that coverage was specifically exoludssault and battery
claims pursuant to an exclusion simila the one in the present case.

Defendant Gunhill does not dispute the timedmef the letter. Gunhill argues instead
that the letter is insufficient teerve as notice of a disclaim@rliability and is merely a
“reservation of rights.” This gument is incorrect. After quoting the Exclusion in full, the letter
states that “the circumstances . . . remairlaar¢’ that “the shooter[] has been criminally
charged;” and that “[ijn the event it is detereuinthat Dwight Lewistleath was caused by an
assault or battery, including . . . an intentional singpthe Exclusions - Assault and Battery,
above, will operate to bar coverage for thismlaTo the extent the damages sought in the
[Lewis] complaint relate to an assault or bagt Century hereby disclasrall coverage.” The
letter thus clearly identifiethe conduct excluded, the prowasiof the policy under which it is
excluded, and that the coverage tisadisclaimed. That the letter is labeled “partial disclaimer”
is immaterial.

Because summary judgment is granted on pipdiGability of the Exclusion to the claims
at issue here, it is unnecessary to address whatlyecoverage provided to Gunhill would be in

excess of coverage provided under the Markel politis similarly unnecessary to reach the
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issue of rescission, as Century has no duty tondede indemnify in connection with events that

lead to the death of Dwight Lewis at Whispkoainge. To the extent that Century seeks to

recoup any expenses it incurred in the defense of Whispers in the underlying action, Century may
renew its motion for default judgment against Whispers.

CONCLUSION

For the foregoing reasons, Plaintiffi@ery’s motion for summary judgment is
GRANTED, and Defendant Gunhill’'s motion forramary judgment is DENIED. Century is
directed to file any motion for default judgment against Whispers no later than February 24,
2016.

The Clerk of Court is respectfully directeddiose the motions at Docket Nos. 60 and 74.

Dated: February 10, 2016
New York, New York

7//44%

LORNA G. SCHOFIELD
UNITED STATES DISTRICT JUDGE




