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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF NEW YORK

------ : ] X DATE FILED:
J.P. MORGAN SECURITIES LLC,
14 Civ. 429 (PAE)
Plaintiff,
OPINION & ORDER
-V_

QUINNIPIAC UNIVERSITY,

Defendant.

X

PAUL A. ENGELMAYER, District Judge:

On December 3, 2013, defendant Quinnipiac University (“Quinnipiac”) initiated an
arbitration against plaintiff J.P. Morgan Securities LLC (“JPMS”) before the Financial Industry
Regulatory Authority (“FINRA”). Quinnipiac brought claims arising out of financial losses it
claimed to have sustained as a result of its 2007 issuance of auction rate securities (“ARS”),
with respect to which JPMS served as underwriter and broker-dealer. Before the Court now is
JPMS’s motion to preliminarily and permanently enjoin the FINRA arbitration. For the reasons
that follow, the Court grants that motion.

I Background!
A. Factual Background

In December 2007, Quinnipiac, a university located in Hamden, Connecticut, sought to

issue bonds to refinance its prior debt. Quinnipiac Br. 2. Quinnipiac retained JPMS to serve as

I The following description of the underlying facts relevant to the pending motion is drawn
from the Complaint, Dkt. 2 (“Compl.”), and attached exhibits; JPMS’s brief in support of its
motion for a preliminary injunction, Dkt. 17 (“JPMS Br.”); and Quinnipiac’s brief in opposition
to JPMS’s motion for preliminary injunction, Dkt. 20 (“Quinnipiac Br.”).
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its underwriter on the bond issuance &mgdrovide advice on how to structure the refinancing.
Id. JPMS recommenddtiatQuinnipiacissue its bonds as ARS. AREe:

longterm bonds and stocks whose interest rates or dividend giregerialically

reset through auctionAt each auction, holders and buyers of the secusgesify

the minimum interest rate at which they want to hold or buy. If buy/oalers

meet or exceed setirders, the auction succeed§. supply exceeds demand,

however, the attion fails and the issuer is forced to pay a higher rate of interest

in order to penalize it and to increase investor demand.
Ashland Inc. v. Morgan Stanley & C652 F.3d 333, 335 (2d Cir. 2011).

On December 1, 200Quinnipiac and JPMS signedBaokerDealer Agreementinder
which JPMS agreed to serve as the bredtealer for Quinnipiac’s ARSCompl. § 12. The
BrokerDealer Agreement included the following fortgelection clause:

The parties agree that all actions and proceedings arisinfjtbig BrokerDealer

Agreementor any of the transactions contemplated hereby shall be brought in a

New York State Court or United States District Court, in each, @gashe County

of New York and, in connection with any such actions or proceeding, stdomit

the jurisdiction of, and venue in, such County.

Id., Ex. 5, at 14 The BrokerDealer Agreement also contain@cerger clause:

This BrokerDealer Agreement, and the other agreements and instruments dxecute

and delivered in connection with the issuance of the Bonds, contaimtine e

agreement between the parties relating to the subject matter,rmrddhere are

no other representations, endorsements, promises, agreementerstandings,

oral, written or inferred, between the partiestretato the subject matter hereof.
Id., Ex. 5, atl3.

On December 20, 2007, Quinmpissua $116.35million in ARS debt pursuant to an
underwriting agreement (the “Purchase Contract”) between Quinrap JPMSId. 11
Under the Purchase ConttaJPMS agreed to buy a portiohthe bonds and resell them to
interested investordd., Ex. 6.

Quinnipiac claims thatlPMS féled to disclose to QuinnipiabatJPMS for thebonds

for whichit served as lead underwriter, had a practice ofipiasupporting bids in auctions,



and that withouthesesupporting bids, the auctions would faihd the ARS market would
collapsetherebyinjuring Quinnipiac Id., Ex. 1, at 11. @ February 122008,Quinnipiac
alleges, JPMandother brokerdealersstoppedoladng supporing bids in municipal ARS
auctionsyevealing insufficient investatemand for ARSandthat as a resulthe interest rate
thatQuinnipiacwas obliged to pay on iBRS rose,eventuallycosting Quinnipiac
approximately $20 milliorin damages|d. at12.

B. The FINRA Arbitration Brought by Quinnipiac

On December 3, 2018uinnipiac filed a Statement of Claim against JPMS with
FINRA. Id. 1 17 see also id.Ex. 1 Under FINRA Rulel2200, FINRA members and their
customers “musrbitrate a dispute . . . [i]f [&itration . . . is . . . [f]lequested by the customer;
[tlhe dispute is between a customer and a [FINRA] member . . . ; &ieddjjpute arises in
connection with the busingsictivities of the membér.Quinnipiacbroughtclaims against
JPMS for breach of fiduciary dutfraud,breach of contrachegligencenegliger supervision
negligent misrepresentatioandviolation of FINRA's rules SeeCompl., Ex. 1.It seeksmore
than$20 millionin damagesreflecting inter alia, the additionalnterest payments it was
compelled to pay and refinancing cosid.

C. JPMS’s Lawsuit Seeking to Enjoin the FINRA Arbitration

On January 23, 2014, six days beftiredeadlinefor JPMSto answer Quinnipiac’s
Statement of Claim in the FINRA arbitration, JPMS filed its Complaint inGloisrt JPMS’s
Complaint seekan injunction preventing Quinnipiac from pursuing the FIN&Bitration and
a declaratory judgment thats a reduof theforum-selection clause in the parties’ Broker

Dealer AgreemenfEINRA lacks jurisdiction over the FINRA arbitration. Dkt. 2.



On February 14, 2014, JPMS filed a motiondg@reliminary injunction of the FINRA
arbitration. Dkt. 5-7. On March 4 2014, thecase was assigned to this Court, and on March 5,
2014, the Court set a briefing schedule for JPMS’s preliminary ifigummotion. Dkt. 8.

On March7, 2014, the parties submitted a joint letémking theCourt toadjourn the
preliminary irjunction briefing schedul@ light of two cases then pending before the Second
Circuit. Dkt. 1Q The partiegexplainedhat:

The issues presented in this Action and JPMS’s Motion are substasimilar

to the issues presented in two cases previalstyded by this CourGoldman,

Sachs & Co. v. Golden Enmng Schools Financing AuthoritffGolden Empire”)

andCitigroup Global Markets, Inc. v. North Carolina Eastern Municipal Power

Agency(“NCEMPA”), which are currently proceeding before the UnitedeSta

Court of Appeals for the Second Circuit in the appeals dockst#8 297 and 13

2247, respectively, [and] . . . [b]Jecause the Second Circuit’s resolat the

abovementioned appeals may be determinative of some or all ofstees

presented in thidction and JPMS’s Motionthe Parties believe that it would be
prudent to forgo the expenditure of additional party or judicedweces until the

Second Circuit has spoken.

Id. at 2. On March 10, 2014, the Court granted the parties’ requesttiyrunsl the Second
Circuit’'s issuance of a mandate in eitBalden Empireor NCEMPA Dkt. 11.

On August 21, 2014, the Second Circuit issued a single opinion regblvih the
Golden EmpirandNCEMPAappeals In each case, the Second Ciraifirmed te district
courts grantof apreliminary injunctionenjoining the FINRA arbitratianSeeGoldman, Sachs
& Co. v. Golden Empire Sch. Fin. Autfi64 F.3d 210 (2d Cir. 2014 dreinafter, Golden
Empire). The Second Circuit heldhat ineachcase, “the FINRA arbitration rules have been
superseded by forum selection clauses requiring ‘all actionpracdedings’ related to the

transactions between the parties to be brought in colattdt 212. On March 18, 2015, the

Second Circuit issueits mandate ifGolden Empire.



On March 24, 2015, JPM&kedthis Court in light of theGolden Empirenandateto
returnthis caseto the Court'sactive docket. Dkt. 15. On March 27, 2015, JPMS filed an
updated motion foa preliminary injunction, Dkt16, and asupporting briefheavily relyingon
theSecond Circuit'slecision inGolden Empire Dkt. 17 (“*JPMS Br.”). On March 30, 2015,
the Courtreturned the case to éstive dockeandset a briefing schedule for JPMS’s motion
for apreliminary injurction. Dkt. 18. On April 27, 2015, Quinnipiaclid its brief in
opposition to thamotion. Dkt. 20 (“Quinnipiac Br.”). On May 12, 201%MS filed its reply.
Dkt. 21 (“JPMS Reply Br.”).

On May 19, 2015, the Court heard argumedeeDkt. 23. At argument, both parties
agreed that the issue presented to the Court is solely one, aglueh that, were the Court to
grant a preminary injunctionon the ground that the parties’ fortsalection clause precludes
the FINRA arbitration from going farard, it would also be appropriate to grant a permanent
injunction and close this cas@uinnipiac, in fact, urged this outcome, so as to enable it
promptly to appeal.

Il. Applicable Legal Standards

To obtain a preliminary injunction in the Second Citcaipartymust demonstrate: “(a)
irreparable harm and (b) eithe)) (kkelihood of success on the merits or (2) sufficiently seriou
guestions going to the merits to make them a fawrgdor litigation and a balance of
hardships tipping decidedly toward the party rexing the preliminary relief.”"Citigroup
Global Mkts., Inc. v. VCG Special Opportunities Master Fund, 6@B F.3d 30, 35 (2d Cir.
2010). “To obtain a permanent injunction, a pamust establish three thind&) success on
the meritsy2) the lack of an adequate remedy at law; and (3) irreparable heglefifis not
granted.” UBS Securities, LLC v. Voegel05 F. App’x 550, 5512d Cir. 2011) (summary

order)(citing Roach v. Morse440 F.3d 53, 56 (2d Cir. 2006)).
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II. Discussion

A. Likelihood of Success on the Merits

As noted the Courinitially stayed this action pending tBecond Circuit’sesolution

of the appeals iGolden EmpireandNCEMPA whichthe partiesagreed raisetsubstantially
similar” issues to thsepresentedhere Dkt. 10, at 2.In Golden Empirgthe Second Circuit
resolved those appeals, holdihgtthe contractuaforum-selection clausest issuesuperseded
FINRA Rule 12200. 764 F.3d at 21Theforum selection clauses at issue in those cases are
substatially similar to the one at issue hérand the parties agree that the facts of the two cases
resolved inGolden Empirare factually indistinguishable frothose here

JPMSaccordingly argues thétis likely to succeed on the merdsits bid fora
permanent injunctioblocking FINRAonN the basis of the decision@olden Empire JPMS
Br. 10-14. JPMSthereforeasks this Court to join several other courts in this Distnbich
haveupheld forumselection clauseshere Rule 12200 would otherwise app§eeCitigroup
Global Mkts.,Inc. v. Mun. Elec. Auth. of GaNo. 14 Civ. 2903 (AKH), 2014 WL 3858509
(S.D.N.Y.June 18, 2014xitigroup Global Mkts., Inc. v. All Children’s Hosp., In&.F. Supp.
3d 537 (S.D.N.Y2014);Goldman, Sachs & Co. v. N.C. Mun. Power Agency NN0113 Civ.

1319 (PAC), 2013 WL 6409348 (S.D.N.Y. Dec. 9, 20T3)igroup Global Mkts., Inc. v. N.C.

2 The forumselection clausest issuén Golden Empirestated that “all actions and
proceedings” would be brought in the “United States District Court iCthaty of New

York,” 764 F.3d at 212, while the foruselection clause in this case requires that “all actions
and proceedings” be brought in a “New K&tate Court or United States District Court, in
each case, in the County of New York,” Compl., Ex. 5, at 14.



E. Mun. Power Agen¢gWo. 13 Civ. 1703 (JMFDkt. 29(S.D.N.Y. May 10, 2013)Goldman,
Sacls & Co. v. Golden Empire Schs. Fin. Au®22 F. Supp. 2d 435 (S.D.N.Y. 2013).

In its oppositionQuinnipiaclargely ignoesthe Second Circuit’s decision aolden
Empire Instead, Quinnipiaaaising what it claims is an argumerot iwonsidered by the
SecondCircuit in that casgargues that Section 29(a) of tBecurities Exchange Act of 1934
(the “Exchange Act’prevented the parties from agreeing foram-selection clausthat
would superven€&INRA’s mandatory arbitration rul®ule 12200.Section29(a)providesthat
“[a]ny condition, stipulation, or provision binding any person to waive camgé with . . . any
rule of a seHregulatory organization, shall be void.” 15 U.S.C. § 78Qainnipiacargues that
Section29(a), arf‘anti-waiverprovision,” obliges the Court to find that FINRA'’s rules
including Rule 12200, are unwaivabl@uinnipiac Br.5, 811 see also idat 9 (citing
Shearson/American Express, Inc. v. McMaht82 U.S. 220, 2(1987) (“What the antiwaiver
provision of 8§ 294) forbids is the enforcement of agreements to waive ‘comgfiavith the
provisions of the statute)?) Quinnipiac acknowledges that the same logic would equally have
applied inGolden Empirgbutit distinguishessolden Empireon the groundhat the Seond
Circuit in Golden Empiralid notconsiderSection 29(a).

The Court is unpersuadeidr two reasons.

First, Golden Empires controlling precederdn this issue And contrary to
Quinnipiacs claim that the Second Circultd not consider Section 29( the record othe
appeas in Golden EmpireandNCEMPAreflect that the partiedid draw Section 29(a) to the
Second Circuit’s attention.

Specifically, in postargumentetters submittegpursuant td-ederal Rule of Appedke

Procedure8(j), thepartiesin Golden EmpireandNCEMPAaddressed thecent decision by



FINRA'’s Board of Governors iDepartment of Enforcement v. Charles Schwabat, 2014
WL 1665738.See Goldempire No. 13-797, Dkt. 113, 11%2d Cir. 2014)NCEMPA No.
13-2247 Dkt. 90, 95 (2d Cir. 2014) TheBoard of Governorgherediscussedhe decision in
Shearson/American Express, IncMcMahon including theSupremeCourt’s statemerthat
Section 29(ajonly prohibits waiver of thesubstantiveobligations imposed by the Exaige
Act.” 2014 WL 1665738, atT9 (quotingMcMahon 482 U.S. at 228emphasis added)
Based orMcMahon the gpelleesn Golden EmpireandNCEMPAarguedn their Rule 28())
lettersthat Section 29(ajoesnot prevent parties otherwise subject to Rul2d®from
negotiating a clause selecting a judicial forumdeed in their lettey gopellees counsel noted
that, during argument before the Circtiite appellants had expressly concetieat the parties
couldcontract around Rule 12200’s default provision of arbitrati®eeDkt. 115, at 2.

In light of this history, the Second Circuit’s decisiordnlden Empire&cannot becast
aside as Quinnipiac proposealthough thedecision inthat casealid notovertly addressSection
29(a),it is clear thathe Second Circuit, in holding that a fortsmlection clause coularevail
overRule 12200, wasognizant of that statutory provisiamd did not find it determinative

Secondconsidered de novo on its meri@linnipiac’sargument based ddection 29(a)
is unpersuasive, dse antiwaiver provision is not rightly read twid the forumselection
clause.As the Supreme Court recognizedMigMahon Section29(a)“only prohibits waiver of

the substantive obligatiommposed by th&xchange Act. 482 U.S. at 228. It is addressed to

3 The same argument based on Section 29(a) was also raiSiigioup Global Markets, Inc.
v. Municipal Electric Authority of GeorgjaNo. 14 Civ. 2903 (AKH), 2014 WL 3858509
(S.D.N.Y. June 18, 2014)Opposing an application to enjoin a FINRA arbitration, the
defendant argued that Section 29(a) prevented the Court from enftireipgrties’ forum
selection clauseSeeid., Dkt. 12, at 78 (SD.N.Y. May 30, 2014). Judge Hellerstein
nevertheless granted plaintiff's preliminary injunction moti@eed., 2014 WL 3858509, at
*1.



thecircumstancén which an“‘agreement ‘weaken[$h party’s]ability to recover under the
[Exchange] Act” 1d. at 230 (quotingVilko v. Swan346 U.S. 427, 432 (1953)).

An agreemenaddressed to procedural issues, including forum selection, damsot
described. Indeedof thisvery reasonin McMahon the Supreme Court held tHa¢ction 29(a)
does not prohibit parties from togethvesiiving Section 27 of the Exchange Act, whicméers
ondistrict cours exclusive jurisdiction ovdexchange Acviolations butwhich, the Court
recognizedis not a source of substantigdaties. Id. at 220-21.It follows from McMahonthat
the parties’ forunselectionagreement here similartpok precedence ovefINRA Rule 12200,
becauséa rule governing the forum in which disputes are to be heard if@dype of
‘substantive obligation’ whose waiver could be deemed void under [thevaivier provision].”
Credit Suisse Secs. (USA) LLC v. Traldg. 14 Civ.8568 (NRB), 2015 WL 17024 Akt *7
(S.D.N.Y. Jan. 8, 2015%ee alsdroney & Co v. GorerB75 F.2d 1218, 122-21 (6th Cir.
1989);Adelson v. World Transp., In&31 F. Supp. 50407 (S.D. Fla. 1986).

The Courtaccordinglyfinds that JPMS has demonstratexd onlya likelihoodof

successbutindeed that itéegal position isclearly correct on the merits

4 Even if this were not s@, party seeking a preliminary injunction in this Ciralternatively
may prevalil if it candemonstrate “sufficiently serious questions going to thetsner make
them a fair ground for litigation and a balance of hardships tippindetdg toward the party
requesting the preliminary relief.Citigroup Global Markets, In¢598 F.3d at 35/The
‘serious questions’ standard permits a district court to grantianpraty injunction in
situations where it cannot determine with certainty that the movirtg igamore likely than not
to prevail on the merits of the underlying claims, but wiieeecosts outweigh the benefits of
not granting the injunction.’ld. That standard is also met herss noted,JPMS has amply
demonstrated “serious questions” on the merits, and Quinnipiacndbeispute thahe
balance of hardshigavors JPMS.



B. Irreparable Injury

JPMS will suffer irreparable harm without a preliminarjunction in this case. “As a
matter oflaw, there is irreparable harm when a party is ‘compelled ttraii. . . without
having agreed to arbitration’ because that party is ‘forcedpend time and resources
arbitrating an issue that is not arbitradleNASDAQ OMX Group, Inc. v. UBS SetLC No.
13 Civ. 2244RWS), 2013 WL 3942948, a2 (S.D.N.Y. June 18, 2013) (quotituBS Sec.
LLC v. Voegeli684 F. Supp. 2d 351, 354 (S.D.N.Y. 2010 puinnipiac does natontesthat
JPMS will suffer irreparable harm, andelCourt thus findghat thisrequirements satisfied.

C. The Balance of Hardships

JPMS also has established that the balance of hardships faagooint Quinnipiac
does not dispute. “The balance of hardships inquiry asks which of the itires peould suffer
most grievously if the preliminary injunction motion were wgtyndecided.” Golden Empire
992 F. Supp. 2d at 444 (quotiigadescape.com v. Shivarait¥ F.Supp. 2d 408, 411
(S.D.N.Y. 199)) (internal quotations omittedHere,JPMSwould be “forced to expend time
and resources arbitrating an issue that is not arbitralptibase 337 F.3dat 129 (2d Cir.
2003). Quinnipiac, on the other haddes not assert that it wowddffer any potential
hardship and Quinnipiac is at liberty to appeal tadversalecisionto the Second Circuit.

Accordingly, the Court findghe balance of hardships decidedly favors JPMS.

5 As to JPMS’s motion for a permanent injunctitfip]eing forced to arbitrate a claim one did
not agree to arbitrate constitutes an irreparable harm for wreoh ifino adequate remedy at
law.” Voegelj 405 F. App’x at 552 (citiniylerrill Lynch Inv. Mangers v. Optibase, Ltd337
F.3d 125, 129 (2d Cir. 2003) (per curiam)he Court thus finds that JPMS satisfies the
“irreparable harm” and “lack of adequate remedy at law” requirenfiengspermanent
injunction.
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CONCLUSION
For the foregoing reasons, the Court grants JPMS’s motion for a preliminary and for a
permanent injunction.
The Clerk of Court is respectfully directed to terminate the motion pending at docket

number 16 and to close this case.

SO ORDERED. W A 6 W

Paul A. Engelmayer’
United States District Judge

Dated: May 22, 2015
New York, New York
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