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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF NEW YORK

ALVIN S. BROWN,
Plaintiff, OPINION AND ORDER

- against 14 @/. 440(ER)

WEB.COM GROUP, INC.

Defendant.

Ramos, D.J.:

Alvin S. Brown (“Plaintiff”), proceedingro se brings suit against Web.com Group, Inc.
(“Defendant”)for injuries stemming fnm Defendant’s deletion of a weike owned by Plaintiff
and all of the site’s content. DefendamDelawareCorporation headquartered in Jacksonville,
Florida, provides domain name registration, website hqsting) internet marketingervices:
Plaintiff is a New York resident who contracted with Defendant and Defengaatecessolis
interestto hostseveralwebsites related to himisinessas a tax expert arattorney. Plaintiff
alleges thain the aftermath o billing dispute, Defendantvithout notifying Plaintiff,
irrevocably deletedne ofthasewebsites andits data, causing significant financial harm
Defendant now moves to dismiss the complaint pursuant to Rules 12(b)(2) and 12(b)(3) of the
Federal Rules of Civil Procedura,guingthatthis Court lacks personal jurisdiction over

Defendant and is the improper venadight of avalid and bindig forum selection clausd-or

1 n the @mplaint, Plaintiffmentionstwo defendants\Web.com” and‘David L. Brown, Clairman’ Compl. 1 I.B
butnone of Plaintiff's submissiormontaina single allegatiopertaining tahe latter, and he is not listed in the
caption To the extent that Plaintiff intended to bring suit against David Bytiwenanalysis herein isichanged
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the reasns discussed below, the motion to dismiss for lack of personal jurisdiction is DENIED
However, the motion to dismiss for improper venue is GRANTED.
|. Background

As 12(b)(2) and 12(b)(3) motions are “inherently . . . matter[s] requiring the resohit
factual issues outsid#d the pleadings,” courts may rely on additional materials when ruling on
such motions.John Hancock Prop. & Cas. Ins. Co. v. Universale ReinsuranceNoo91 Civ.
3644 (CES), 1992 WL 26765, at *1 n. 1 (S.D.N.Y. Feb. 5, 198;alsdGulf Ins. Co. v.
Glasbrenner417 F.3d 353, 355 (2d Cir. 2005). The following facts, drawn fromdhmplaint
and parties’ submissions regarding Defendant’s motion to dismiss, are constiiuedight
most favorable to the Plaintiffyellow Page Solutions, Inc. v. Bell Atl. Yellow Pages Bo. 00
Civ. 5663 (MBM), 2001 WL 1468168, at *1 (S.D.N.Y. Nov. 19, 2001) (citthgCo Indus., Inc.
v. Naughton806 F.2d 361, 365 (2d Cir. 198®)jates, Inc. v. Pilates Inst., INnB91 F. Supp.
175, 178 n.2 (S.D.N.Y. 1995)).

A. The Conflict

On June 30, 1998, Plaintiff registered with Network Solutions, a domain name
registration service, to host theebsite www.irs-offer-incompromise.com QIC welsite”). Pl.’s
Oppn Ex. E2 Network Solutions was later acquired by Defendahtch also owned Interland,

Inc. (“Interland”),anothe website hosting serviceand Defendant transferred “hostirgf"the

2 The martiesprovideconflicting accounts of Defendamstbusiness structure, the relationship between Defendant and
its predecessors in interest, and tiigtory of Plaintiff's relationship with these companiethe Court finds these

facts irrelevant for the pposes of the current analysisdrecitesthemonly as necessary to address the parties’
arguments, which appear to rely thiema great dealWith regard to the origins of the parties’ relationship,
Defendantsserts the followingPlaintiff first registered for web hosting services in 2003 thrdaggrland,Inc.
Def.’sMem. 1. In 2005, Interlanécquired two other companies and changed its name to Web.con.Irio.

2008, Web.com, Inc. was acquired by Website Pros, Inc., which chaagedre to Web.com Group, Intd.



OIC welsite from Network Solution® Interland.Id. at 12 In addition to the OIC wedite,
Plaintiff ownedseveral other websites, includimgvw.irstaxattorney.com, for which hetained
Defendant’anternet marketing services. ComplllfiC. The conflictat hand arosm
approximately November 201®8hen Plaintiff contested @arge for those services, whjch
allegedly Defendant never actually performeld.. Defendant refusd to refund Plaintiff, who
thereforedirected his credit card company to “charge back” a portion of theddes
account.ld.

In or around November 201Befendanteased hosting the OIC wste and, without
notice to Plaintiffjrretrievablydeleted the “valuable and proprietary data” stored on thelsiite.
Plaintiff found out about the deletion when he contacted Defendant on December 31, 2013 to
offer payment foapproximately $8®f hosting fees in arrearsd. At that time,Defendants
employeegxplained that the site and data had been deleted and could not be rédtored.

When active, the website helped generate referrals responsibtedcrof Plaintiff's
income as a tax expert specializing in “offers in compromise,” Cdifl.a process of settling
tax debt with the Internal Revenue Service (IRS) for less than the full amoedt SeelRS,
“Offer in Compromise,” http://www.irs.gov/Individuals/Offen-Compromise-1last visited
Oct 14, 2014).As a result of the OIC websiseage, it received favorable placement in search
engine inquiries about offers in compromise. Compl. { V. ConsequBefisndant’deletion
of thewebsite and datias causethe loss of “most of Plaintiff' g§ross income.”ld.

B. The RelevantForum Selection Clause
Several years before thiéspute, in 2011, Defendant implemented an updated Master

Service Agreement (“Service Agreemeriti¢luding theforum selection clausthat Defendant

3 Plaintiff writes,“It is unclear how but the hosting of [the website] was transfermed Network Solutions to
Interland.” Pl.’s Opp’n 1.
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claims applies t¢his action Shutterly Decly 9h# Paragrapii6 of theService Agreement,
titled “Governing Law and Venue,” declared in relevant part: “Customer agrees thatdangl
proceeding relating to or arising out of this Agreement or the Servick®shastituted only in

a federal or stateotirt of competent jurisdiction in Duval County in the State of Florida.”
Shutterly Decl. Ex. &. Defendant informed its customers of the new Service Agreement by
posting a large banner messageed to the Agreement, at the top of its login pageekisting
customers.ld. T 9i). The banner message stated that, in order for custommrsdssheir
accounts, they would first havereview andapproveDefendant'snew Terms of Serviceld.
Indeed, customers could not access their accounts until they had ddde Btainiff (or his
representative or agdhtreviewed and accepted the terms of the Service Agreement on May 8,
2011. 1d. 19 9())-(k). Subsequeetmailsfrom Defendant to Plaintiff included links and

reference$o Defendant’'s Terms& Conditions? Id. Ex. F.

4 The parties disagree about certain facts that bear on whether Plaintiff's dedtim@pefendant and its
predecessors in interest were subject to a forum selection clause before 2€dridabt’'s papers demonstrate that
Plaintiff’s 2003 contract with Interland limited venue in any action to a stafisderal court in Fulton County,
Georgia, Shutterly Decl. Ex. D, and that Plairdiffontract with Network Solutions restricted venue in any action to
a state or federal court in Fairfax County, Virginia. Second Shubedy. Ex. B. Plaintiff contests the validity of
these contracts. Ultimately, these earlier venue agreementesseiitial to Defendant’s 12(b)(3) motion. Neither
party contests the existence of a contract between Plaintiff and Defendantiatd of the OIC website’s deletion

in 2013. That contract is governed by the 2011 forum selection clause disdusged a

5 Defendant’'ssubmissionseference aexhibit that purportedly “include[s] the language” of the forum sedacti
clausecontained in the 2011 Master Service Agreem@&wueShutterly Decl. 19(h)-(j); Def.’s Mem. 1, 6, &.
However this exhibitappears to capturepaeviousversion of Defendant’s Master Service Agreemastit
indicates that it wakast updated on December 15, 2010.Ex. A.

6 Defendant provides an exhibit suggesting that an individamled‘Sayam Khah reviewed and accegdthe 2003
Interland contract. Shutterly Decl. Ex. C. Plaintiff states that Kharfpsofessionainternet expert.” Pl.’s
Opp’'n2. Defendant provides a separate exhibit indicating that accounts now regist®tadhtiff were originally
registeredunder the name “Sayam Khan,” but that on May 24, 2005, a customer loggedaimiié’® account and
changed the name associated with his websites to “Alvin Brown.” Setunigti®y Decl. Ex. C. Plaintiff argues
that if Khan approved a venue agreembatlacked authority to do so. Pl.’s Opp’n 10. Yet neither party offers
evidence to suggest that Khan or anybasidesPlaintiff was responsible for reviewing the 2011 contract.
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C. Defendant’s New York Contacts

Defendant is incorporated under the laws of Delaware and headquartered amJdeks
Florida. Id. I 2. It has no offices, real property, bank accountassets in the State of New
York, andit is not authorized by the New York Department of State to conduct buberess
Id. 1 2-3. By means of its own website, www.web.com, Defendant offers website hosting,
internet marketing, and related services to customers throughout the Unieeda®thbeyond.
Id. 191 56; Pl.’s Opp’n 3. Defendant providdseseservices solely “via the internet, without
entering the State of New YorkShuttery Decl.§ 5, and maintains no state servers. Second
Shutterly Decl. 3.

Yet Defendant is not devoid of contacts witle State In Plaintiff's words, Defendant
“has extensive business relationships with businesses and residents of Newndirigises a
great deal of its gross revenue from New York customers,” including Plainti. Gppn 6.
New Yorkers constituté.24% of Defendant’s global customers and 7.5% afateestic
customers.Shutterly Declf 5. Defendant frequently contacts these customi@remailto
promoteits services.Pl’s Oppn Ex. F. Defendanemploys five people in the State, four of
whom telecommute from private residenéeShutterly Decl. § 4Finally, Defendaris

principals regularly attend and presahtonferences New York. Pl.’s Opp’n 6, Ex. B.

70n July 30, 2010, Defendant acquired a subsidiary, Register.com,Regigter.com”), which at that time had a
50-employeeNew York office. Shutterly Decl. { 4. Defendant subsequently closg@dt®ecom’s New York
office andlet its employeeshoosebetween transferring to Defendanfwridaheadquarters and terminatitigpir
employment Id. It made exceptions for four employees who declined to relbcatgossessetaluable legacy
knowledgé and were therefore allowed work “remotely from their private homesld. Yetas of April 19, 2014
Defendant’s web page listed a New York addresspone number for Register.coml.’s Oppgn Ex. A. On
March 1, 2014, Defendant acquired another subsidiary, Snapnames.comhicie.had a single employee in
Monroe, New York, who Defendant hastyetasked to relocate. Shutterly Decl. | 4.
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D. Procedural History

Plaintiff commenced this actioon January 15, 2014. Comph the Complaint, Plaintiff
does not identify specific causes of action, stating only that Defendant, “aditternor gross
negligence, deleted the valuable content” of Plaintiff's website, CdniiplA, and that this
deletion was “willful and malicious.'ld. TV. Plaintiff's submissiongn response tthe instant
motion, howeverallegenegligence, conversiommrtious interference with contract, and breach
of contract. SeePl.’s Opp’n4 (declaring that Defendant breached a duty of care owed to
Plaintiff, and that damages or injury resulted from that breath(eferring to an “intentional
tort,” the “willful act” of Defendant’s deletion of the website and its datasiclvcaused “sevus
financial damage to Plaintiff”); Pl.’s StReply 2 (describing Defendant’s actions as
“conversion”);id. at 3 @lluding to ‘tortious interference with contracty. (‘Damages are
being sought for this breach of contract . ).8.Jurisdiction isbased on diversity of citizenship
pursuant to 28 U.S.C. § 1332(&)n April 15, 2014, Defendant filed a motion to dismiss the
Complaint pursuant to Federal Rules of Civil Procedure 12(b)(2) and 12(b)(3). Doc. 8.
Il. Standard of Review

“The legalstandard for a motion to dismiss for improper venue is the same as a motion to
dismiss for lack of personal jurisdictionCasville Invs. Ltd. v. KatesNo. 12 Civ. 6968 RA),
2013 WL 3465816, at *3 (S.D.N.Y. July 8, 2048iting Gulf Ins. Co, 417 F.3d at 355). “When
a defendant challenges either the jurisdiction or venue of the court, the plainsftieaurden
of showing that both are properld. (citing DiStefano v. Carozzi N. Am., In286 F.3d 81, 84

(2d Cir. 2001) Savoy Senior Hous. Com. TRBC Ministries401 B.R. 589, 596 (S.D.N.Y.

8 Defendantargues that “the only plausible cause of action in this case is for breaaftraictband that “both
parties have proceeded . . . as if this were a contract case.” Def.’s Reply 3.



2009). To meetthis burden, the laintiff mustplead factsufficientfor a prima facie showing
of jurisdiction or venue Gulf Ins. Co, 417 F.3d at 355CutCo Indus. v. Naughtp806 F.2d
361, 364-65 (2d Cir. 1986).The court construes all of the plaintiff's allegations as true and
resolves all doubts in its favoiCasvillg 2013 WL 3465816at *3 (citingPorina v. Marward
Shipping Cq.521 F.3d 122, 126 (2d Cir. 2008)artinez v. Bloomberg LRB83 F. Supp. 2d
511, 513 (S.D.N.Y. 2012)).
lll. Discussion
A. Personal Jurisdiction

In a diversity actionpersonal jurisdictioms determined in accordance with the law of
the forum in which the federal court sité/hitaker v. Am. Telecasting, In261 F.3d 196, 208
(2d Cir. 2001).This determinatiomvolvesa two-step analysisMetro. Life Ins. Cov.
Robertson-Ceco Corp84 F.3d 560, 567 (2d Cir. 1996). In New York, the Court must first
determine whethgrersonal jurisdiction is appropriate pursuanh Sate’s general jurisdiction
statute, CP.L.R. 8 301, or its longrmjurisdiction statuteC.P.L.R. 8 30@). If and only ifthe
Court’'sexercise of personal jurisdiction isedeed appropriate accorditgNew Yorklaw, the
second step ignevaluation ofvhetherthe Court’s exercise gfersonal jurisdiction comports
with the Due Process Clause of the United States Constitu@bloe v. Queen Bee of Beverly
Hills, LLC, 616 F.3d 158, 164 (2d Cir. 201®est Van Lines, Inc. v. Walket90 F.3d 239, 242

(2d Cir. 2007).

9 This is the standard where the Court addresses jurisdiction or vepleadings and affidavits. At an evidentiary
hearing or trial, “the plaintiff must demonstrate [venue or juctsoii] by a preponderance of the evidenc@dilf
Ins. Co, 417 F.3d at 355 (citinGutCo Indus,. 806 F.2cat 364-65).
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1. General Jurisdiction

A foreign corporatiots susceptibilityto general jurisdiction turns amhether its
“affiliations with the State are so ‘continuous and systematic’ as to retjcessentially at
home”there. Daimler AG v. Baumanl134 S. Ct. 746, 754 (2014) (quotiGgodyear Dunlop
Tires Operations, S.A. v. Browb31 S. Ct. 28462851(2011)). A defendant who “engage[s] in
occasional or casual business in New York” or “mere[lyJcsifdi] . . . New York customers”
does not meet this standar@ossey ex rel. Bossey v. Camelback Ski CadpMisc. 3d 116(A),
No. 36142-07, 2008 N.Y. Slip Op. 52080(U), at 88Y. Sup. Ct. 2008). Rather, § 301 applies
only to corporate defendants who @resent in New York “with a fair measure of permanence
and continuity.” Landoil Res.Corp. v. Alexander & Alexand&ervs, Inc, 77 N.Y.2d 28, 34,
563 N.Y.S.2d 739, 741, 565 N.E.2d 488, 480Y(. 1990 (citing Tauza v. Susquehanna Coal
Co. 220 N.Y. 259, 267, 115 N.E. 915, 917 (N.Y. 1917)

The classicbut not exclusivehases of general jurisdiction are a corporation’s place of
incorporation and principal place of busineBaimler, 134 S. Ctat 760. Additional indicia of
a corporation’s presence in the forum include whethsais employees, agents, offices, bank
accountspr property within the state; whether it is authorized to do business the volume
of business it conducts wiltateresidentswhether it has phone listing in thetate; whether it
does public relations work there; and whether it pays state income or propestyHaxen v.
Priddy’s Auction Galleries, In¢275 F. Supp. 2d 428, 437 (S.D.N.Y. 20@3)ssey2008 N.Y.
Slip Op. 52080(V), at *3. Courts may also assert jurisdiction pursuant to 8 301 using the
“solicitation plus” doctrine, which confers jurisdiction over “entities thagilarly solicit[]
business [in New York] and engage . . . in some additional commercial activity viaghin t

state.” Schultz v. Ocean Classroom Found., IiNno. 01 Gv. 7487 DAB), 2004 WL 488322at



*4 (S.D.N.Y. Mar. 15, 2004) (quotinghomas Publishing Co237 F.Supp.2d 489, 491
(S.D.N.Y.2002)).

Defendant is not “essentially at home” in New York. It is neither incatpdrnor
headquartered here. Shutterly D&c2 It has no offices, property, bank accounts, or assets in
New York and is not authorized to conduct busirese Id. 1 23. Defendant’s sole ties to
New York, based on the parties’ submissicm® instate customers, emadgected at those
customers, attendance at local presentations and conferences, andtate employees, four of
whom telecommuteld. 12-5;Pl's Opp'n 6;Id. ExsB, F.

It is significant that 7.5% of Defendant’s domestic customers reside in New York, but
these customers seek and obtain services solely via the in&nogerly Decl 5, andveb-
basedsales and solicitatiorswhile oftensufficient toconferspecific jurisdictior—usuallyare
not satisfactoryrounds for genelgurisdiction. SeeAllojet PLC v. Vantgag@ssos., No. 04
Civ. 05223 (SAS), 2005 WL 612848, at *5 (S.D.N.Y. Mar. 15, 2008n@ In re Ski Train Fire
in Kaprun, Austria on Nov. 11, 200230 F. Supp. 2d 403, 408 (S.D.N.Y. 2002Xnly in rare
cases have courts asserted general jurisdiatider a “solicitation plus” theory based on a
foreign corporation’s internet contacts with the forugee id.at *6 n. 85 ¢ollectingcases).

“On the facts of this casthe Court would be hesitant to cortduthat CP.L.R. § 301 is
satisfied . . . [and] declines to do saCitigroup Inc. v. City Holding Co97 F. Supp. 2d 549,
571 (S.D.N.Y. 2000).SuwbjectingDefendant to general jurisdictioallowing courtsin New
York to settle“causes of action arising from dealings entirely distinct fr@mafendant’s instate
activities Daimler, 134 S. Ct. at 754, woultkely “contravene the purposefully narrow reach
and long-standing stringent application of C.P.L.R. 8 3MHoley Soles Holdings, Ltd. v. Foam

Creations, Ing.No. 05 Civ. 6893 (MBM), 2006 WL 1147963, at *4 (S.D.N.Y. May 1, 2006)



(finding no general jurisdiction over an online retailer that allowed “anyone withi@met
connection” to view its website and purchase products gnbeealso Hennigan v. Taser
Intern, Inc, No. 00 Qv. 2981 (MBM), 2001 WL 185122, at *2 (S.D.N.Y. Feb. 26, 2001)
(finding no general jurisdiction whereS34 ofa corporation’s nationwide sales took place in
New York), C.E. Jamieson & Co. v. Willow Labs, In685 F. Supp. 1410, 1411 (S.D.N.Y.
1984) @deemingnsufficient for jurisdiction under § 301 that a defendant made 5% of its gross
sales in New York, employesiNew York customs agent, and had a New York bank account).

2. Long-arm Jurisdiction

Thus,Defendant may be subject personal jurisdiction only pursuant to thew York
long-arm statute. Under C.P.L.R. 8 302é)purt may exercise personal jurisdictiover any
non-domiciliary who, eitherin person or through an agerft) “transacts any business within the
state or contracts anywhere to supply goods or services in thé @pteommits a tortious act
within the state . . ;" (3) “commits a tortios act without the state causing injury to person or
property within the state . . . if he (i) regularly does or solicits business, or engaggy other
persistent course of conduct, or derives substantial revenue from goods used or consumed or
services rendered, in the state, or (ii) expects or should reasonably expectdheaet
consequences in the state and derives substantial revenue from interstate ¢tiomaérna
commercé; or (4)“owns, uses or possesses any real property situated withstatke’ N.Y.
C.P.L.R. 8 302(a)(1§4) (McKinney). Sections 302(a)(2) and (a)(4) do not ajpglyause there
is noviableallegation ofatortious accommittedin New York andDefendantioes not own,

use, or possessal property heré? Jurisdiction maye appropriate und@r302(a)(3)but,as

10 Plaintiff argues that § 302(a)(2) confers jurisdiction because ‘“ftibkitudes of misconduct complaints filed by
customers or former customers against Defendant suggest many rtious tacts against other New York
residents.”Pl.’s Opp’n 67. YetPlaintiff offers no proof ofortsagainst other New Yorkerand, if proof existed, it
would have no bearing on specific jurisdiction for Plaintiff's suit. Pldiatfo argues that § 302(a)(4) confers
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discussed below, the Court has inadequate information to make a conclusive determination.
However, jurisdictiormay be properly assert@drsuant to C.P.L.R. § 302(a)(1).
i. 8 302(a)(3)

BecausdPlaintiff allegescauses of action for negligen@@nversion, and tortious
interference with contrac§ 302(a)(3) would appear to confer persquasdiction over
Defendant Section 302(a)(3) applies to ndomiciliary defendarstwho “commit[] . . . tortious
ac{s] without the state causing injury to person or property within the state.” N.Y. C.P.L.R.
§ 302(a)(3). Pursuant to § 302(a)(3), courts apply a “situisjdy test, which asks them to
locate the ‘original event which caused the injuryBank Brussels Lambert v. Fiddler Gonzalez
& Rodriguez 171 F.3d 779, 791 (2d Cir. 1999) (citiHgrmann v. Sharon Hosp., Ind.35
A.D.2d 682, 683, 522 N.Y.S.2d 581 (N.Y. App. Div. 1987)). “[T]he situs of the injury is the
location of the original event which caused the injury, not the location where the resultant
damages are felt by the plaintiffwwhitaker 261 F.3d at 209 (quotingareno v. Rowed10 F.2d
1043, 1046 (2d Cir. 1990)).

An injured party’s domicile or residence in New Yadnnot, alonegstablish
jurisdiction. Energy Brands Inc. v. Spiritual Brands, In671 F. Supp. 2d 458, 467 (S.D.N.Y.
2008). Norcan*“[tlhe occurrence of financial consequences in New York due to the fortuitous
location of plaintiffs in New York . . . where the underlying events took place outsae N

York.” United Bank of Kuwait v. James M. Bridges, L#66 F. Supp. 113, 116 (S.D.N.Y.

jurisdiction because Defendant “uses New York real estate” and “represanthts a physical presence iBW
York.” 1d. at 7. However, Defendant supports its assertion ithad longerowns, rens, or use New York property
with a copy of a Lease Terminatifor Register.com’s New York officeSecond Shutterly Declf®-4, Ex. A
Additionally, “the listing of a New York address on defendant’s website [would] not estdbésfit] actually ha[s]
an office in New York . . . .Zibiz Corp. v. FCN Tect8olutions 777 F. Sup. 2d 408, 417 (E.D.N.Y. 2011).
Neither party haalleged oprovided evidence of ew York office for Snapnames.coiout even if Defendant
ownedor rented a physicalffice in Monroe, Plaintiff’s claim wouldbetotally unrelated to that propertsendering

it irrelevant for the purpose of specific jurisdictioDef.’s Reply 5. Accordingly, jurisdiction cannot be established
pursant to CP.L.R.8§§ 302(a)(2) anda)(4).
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1991). Conversely, “harm to a business in the New York market through lost sales or lost
customers’maymeet the requirenme of injury in the forum stateEnergy Brands571 F. Supp.
2d at 467 (quotindhm. Network, Inc. v. Access Am./Connect Atlanta, 9Y& F. Supp. 494, 497
(S.D.N.Y. 1997)), butthose lost sales must be in the New York market, and those lost
customers must be New York customerBarby Trading Inc. v. Shell Int'l Trading & Shipping
Co, 568 F. Supp. 2d 329, 336 (S.D.N.Y. 2008).

Plaintiff alleges thathe OIC website’s destruction caused the losstaf “web page
referrals—presumably customers who soughtgsesvices after visiting the websi#eand “most
of his gross income.” Compl.M If the Court couldnfer New York losses from Plaintiff's
allegationsthe “situs-ofinjury” testwould besatisfied. However, Plaintiff offers no specific
facts or assedinsfrom which the Court can make such an infererféertunatelyfor Plaintiff, it
need not do so: Personal jurisdictioaybe established under § 302(a)(1).

i. 8§ 302a)(1)

Under 8302(a)(1), a court examines “(1) whether the defendant ‘transacts any busines
in New York and, if so, (2) whether this cause of action ‘aris[es] from’ such a bsisines
transaction.”Best Van LinesA90 F.3d at 246c{ting Deutsche Bank Sec., Inc. v. Montana Bd. o
Invs, 7 N.Y.3d 65, 71, 850 N.E.2d 1140, 1142, 818 N.Y.S.2d 164, 166 (N.Y. 2096)).
defendant transacts businegghin the meaning of 802(a)(1)whenit purposefully ‘avails itself
of the privilege of conducting activities [in New York], thus invoking the benefits and
protections of its laws.'Fischbarg v. Douce® N.Y.3d 375, 380, 849 N.Y.S.2d 501, 505, 880
N.E.2d 22, 26 (N.Y. 2007) (quotirngcKee Elec. Co. v. Rauland-Borg Cqrp0 N.Y.2d 377,
382, 229 N.E.2d 604, 283 N.Y.S.2d 34 (N.Y. 1963ection 302(a)(lis a “single act statute:

“[P]roof of one transaction in New York is sufficient to invoke jurisdiction, even though the

12



defendant never enters New York, so long as the defendant’s activities herguwsrseful and
there is a substantial relationship beén the transaction and the claim assert&aéutter v.
McFadden Oil Corp.71 N.Y.2d 460, 467, 527 N.Y.S.2d 195, 198, 522 N.E.2d 40, 43 (N.Y.
1988)(citations omitted)

A defendant’s internet contacts may establish jurisdiction under 8 302 ¢){dht
McConnell v. CummingNo. 03 Civ. 503§NRB), 2005 WL 1398590, at *2 (S.D.N.Y. June 13,
2005), depending on the “nature and qualdf/commercial activityhata defendant conducts
Alpha Int'l, Inc. v. TRepoductions, Inc.No. 02 Civ. 9586 (SAS), 2003 WL 21511957, at *3
(S.D.N.Y. July 1, 2003)see also Best Van Line#90 F.3d at 251lt is still true that “courts . . .
strugg[e] to resolve on a cad®y/-case basis” the question of whethrgernet communication
and conductvill “make [someone] subject to the jurisdiction of a distant couxdt’'| Football
League v. Milley No. 99 Civ. 11846JSM), 2000 WL 335566, at *1 (S.D.N.Y. Mar. 30, 2000).
However, courts in the Southern District “have identified a spectrum oftdterbsite
contacts with a forum state, ranging from ‘passive’ websites, which meselgylinformation
and therefore are unlikely to support jurisdiction, to websites which clearly défendant to
transact business in the forum state over the internet, and thus sustain jurisdiCtigt
McConnell 2005 WL 1398590, at *@nternal citations omitted)In the middle are cases
addresmg websites thatare“interactive insofar aghey] permi{] the exchange of information”
andmaysubject a defendant to persopalsdiction, depending onthe level and nature of the
exchange.”Mattel, Inc. v. Adventure Apparéllo. 00 Civ. 4085 (RWS), 2001 WL 286728, at *3
(S.D.N.Y. Mar. 22, 2001).

By the same token, the New York Court of Appeals has uphelddongurisdiction

where “commercial actors and investors us|e] electronic and telephonic meamjgtb pr
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themselves into New York to conduct business transactiddsutsche Bank Se€ N.Y.3d at

71, 850 N.E.2d at 1142-43, 818 N.Y.S.2d at 167. This is necessitated by “the growth of national
markets for commercial trade,” atethnological advances thanable a party to transact

enormous volumes of business within a state without physically entering;itsee also Zippo

Mfg. Co. v. Zippo Dot Con®52F. Supp. 1119, 1123 (W.D. Pa. 1997) (“[A]s technological
progress has increased the flow of commerce between States, the need fotiqurisds

undergone a similar increase.”) (internal citation omitted).

The instant case concerngvabsite www.web.comwhich does more than passively
communicater facilitate exchanges of informatiosee Citigroup97 F. Supp. 2dt 565-66
(finding that a website permitting New Yorkers to apply for loans and comatenigth
defendant’s employeesas “unqualifiedly commercial in nature,” rising to the level of
transacting business required by 302(a)(1i))s & vehicle for business dealsamely, the sale
anddeliveryof website hosting and marketing serviedsetween Defendant and its customers,
wherever they may be. Shutterly Deff. 56. A significant number are in New Yorkd.; see
also Del Ponte v. Universal City Dev. Partners, |ido. 07 Civ. 2360 (KMK) (LMS), 2008 WL
169358, at *4 (S.D.N.Y. Jan. 16, 2008) (explaining that the “regularly does or solicits business”
standard of 302(a)(3)(i) requires more than the “one shot” business transactioedrbgui
302(a)(1), and collecting cases where 303(&) jurisdiction was upheld based os Igtle as
1% of a company'’s business asales conducted in New York3tursberg & Veith v. Eckler
Indus., Inc, No. 95 Civ. 5147 (AGS), 1995 WL 728480, at *2 (S.D.N.Y. Dec. 8, 1995) (finding
302(a)(3 jurisdiction where less thas?bo of a company’sevenue was derived from New York

sales.
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As described by PlaintifDefendant is one of the largest internet companies in the
United States for web pages and web page seraimmhsises a great deal of its gross revenue
from New York customersPl.’s Opp’n 6. Defendant avails itself of the benefits of transacting
business in the State by marketing services to and entering transactionewitfoN-based
customers via www.web.conThe instant dispute stems from those activitidherefore,
personal jurisdiction is appropriate under New York law.

3. Due Process

Having found that § 302(a)(1) confers jurisdiction over Defendant, the Court must
examine whethdts assertion opersonal jurisdiction comportgith due processBest Van
Lines 490 F.3cat 242. Due process demands that defendants leaveainminimum contacts
with [the forum state] such that the maintenance of the suit does not offendti@ditvtions of
fair play and substantial justicelit'| Shoe Co. v. Wasi826 U.S. 310, 316 (1945) (internal
citatiors omitted). The due process inquiry has two palik) “the court must determine
whether the defendant has sufficient contacts with the forum staigtifg the court’s exercise
of personal jurisdiction,and(2) “the court must determine whether the assertion of personal
jurisdiction is reasonable under the circumstances of the particular G&dw®ttenstein v.
SchottensteinNo. 04 Qv. 5851 (SAS), 2004 WL 2534155, at *7 (S.D.N.Y. Nov. 8, 2(i@4ing
Metro. Life, 84 F.3d at 567)Where a nordomiciliary “avails itself of the benefits of the forum,
has sufficient minimum contacts with it, and should reasonably expect to deferobits ac
there’ the Court’s exercise of personal jurisdiction will métend due processKreutter,71
N.Y.2d at 466, 527 N.Y.S.2d 195, 522 N.E.2d 40.

Part one, the “minimum contacts” evaluatitoverlaps significantly” with New York’s

8 302(a)(1)nquiry into whether a defendant hiaansacted business in the St&estVan Lines
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490 F.3d at 247, and the same facts supporting jurisdiction under § 302(a)(1) thgport
minimumcontacts requirement of due process. Defendant solicits business from New York
customers vidgirected emails and itgelbsite, Pl.’s Opp’n Ex. Anarkets its service® New
Yorkersatin-statepresentations and conferencles Ex. B, conductsveb transactionwith
customersesidingin New York, Shutterly Decl 5, anchas five inState employeedd. | 4;

see, e.g. Alpha Int’l, 2003 WL 21511957, at *5 (holding that a business had “purposefully
availed [itself] of the privilege of conducting business in New York” by sendirect mail and
selling items to New York residents via an interactive web $ajtel, 2001 WL 286728, at *4
(finding a single internet sale to a forum state resident satisfactoryegrdcess)Fischbarg 9
N.Y.3d 375, 384-85, 880 N.E.2d 22, 30 (2007) (upholding personal jurisdiction over a defendant
that solicited a plaintiff's business in New York and frequeatimmunicated with him by
telephone, facsimile, and email).

Part two of the due process inquiry—the reasonableness of a Court’s assertion of
personal jurisdiction—depends on a consideratior{)fthe burden that the exercise of
jurisdiction will immposeon the defendant; (2) the interests of the forum state in adjudicating the
case; (3) the plaintiff's interest in obtaining convenient and effective; ri@l)aghe most efficient
resolution of the controversy; and (5) the interests of the state in furthebsigustive social
policies.” SchottensteirR004 WL 253415p5at *8 (citing Asahi Metal Indus. Co. v. Superior
Court of California, Solano Cnty480 U.S. 102, 112 (1987), aBdirger King Corp. v.
Rudzewicz471 U.S. 462, 476-77 (1985))Where a plantiff makes the threshold showing of
the minimum contacts required for the first test, a defendant must presempelloay case that
the presence of some other considerations would render jurisdiction unreasoBable.”

Brussels Lamber305 F.3d at 129 (quotingetro. Life 84 F.3d at 568 Here, Defendat offers

16



no such presentation, and the Court finds that due process is not offended by the Cocidss exer
of personal jurisdiction.
B. Venue!!

Forum selection clauses are “prima facie valid” and should be enforced unless
demonstrated to be “unreasonable” under the circumstaMi&Bremen et al. v. Zapata Off-
Shore Cq.407 U.S. 1, 10 (1972). Determination of whetioedismiss a claim undenire
12(b)(3) based on a forum selection clause entails goftiranalysis.Phillips v. Audio Active
Ltd., 494 F.3d 378, 383 (2d Cir. 2007). First, the party seeking enforcementaftme
selectionclause must demonstrate thét) the clause wasénsonably communicated to the
party resisting enforcement;” (2) the clause twaandatory and not merepermissive; and
(3) theclaims and parties involved in the sare subject to the claus&radeComet.com LLC v.
Google, Inc. 693 F. Supp. 2d 370, 376 (S.D.N.Y. 2010) (cifrtgllips, 494 F.3d at 383-94 If
these conditions are established, at the fourth gtisghe opposing party’s burden to relthe
presumption of enforceability by “making a sufficiently strong showing‘émdorcement would
be unreasonable or unjust, or that the clause was invalid for such reasons as fraud or

overreaching.”” Phillips, 494 F.3d at 383-84 (citinrgremen 407 U.S. at 1p

111t is “well-established” in this Circuit that a forum selection clause may becefthrough a Rule 12(b) motion
to dismiss. TradeComet.com LLC v. Google, In847 F.3d 472, 475 (2d Cir. 20115lowever, rither the Supreme
Court nor the Second Circuit has designated a single subsection dfZRojeas the proper procedural device to
seek dismissal of a suit based on the validity and applicability of a feglettion clauseld. (citing Asoma Corp.
v. SK Shipping Co., Ltd467 F.3dB17, 822 (2d Cir. 2006)). The consenisuthat“[tlhe proper vehicle is a motion
to dismiss the complaint for either (1) lack of subject matter jurisdictiosuant to [Rulel2(b)(1); (2) improper
venue pursuant to Rule 12(b)(3); or (3) failure to state a claim pursuBoie 12(b)(6). Production Resource
Group, L.L.C. v. Martin Professional, A/$07 F. Supp. 2d 401, 403.D.N.Y. 2012) quotingTradeComet.com
LLC v. Goog, Inc, 693 F. Supp. 2d 370, 375 (S.D.N.Y. 2010)).
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a. The Forum Selection Clause Was Reasonabfyommunicated To Plaintiff

It is the burden of a party seekiagforcement o& forum selection clause to demonstrate
that itwas reasonably communicatedatparty resisting enforcement, and the Court considers all
facts in the light most favorable to the resisting paiftsadeComet.con693 F. Supp. 2d at 377.

Defendant’'2011 Service Agreement, which included the relevant forum selection
clause, was &lickwrap agreement,atype ofcontract that requiressers to accepis terms
before accessing a program or obtaining servititssee alsdef.’s Mem. 7; Shutterly Decl.

19 9(h)-(i). District Courts in this Circuit havieund that clickwrap agreements reasonably
communicate the presenard content of forum selection clauses for the purpose &titigs
analysis. SeeTradeComet.con693 F. Supp. 2d at 37”Person v. Google Inc456 F. Supp. 2d
488, 493 (S.D.N.Y. 200Greasoning that individuals’ “very existence” as customers may be
evidence that they agreed to tkemis and conditions of a clickwrap agreement).

Plaintiff does noaffirmatively deny that he oa representative approved the 2011
Service Agreemenargung only that Defendanhadequatelestablishewhether Plaintiff or his
employee saw a venue agreement, if any exisse@Pl.’s Opp’n 10. Defendant, meanwhile,
offers evidence that Plaintiff or someone with access to his account revieweztaptéd the
Service Agreement on May 8, 2011. Shuyt®ecl.| q), Ex. B; Def.’s Mem. 67. Defendant
also declares that continued use of its services and website after 2011 requome rsu®
review and accept the Agreement. Shutterly D¥ER(i} (k). The events at issue took place in
November and December of 2013. ComfjlllfiB-C. Because Plaintiff “neither denies that [he
or a representative] agreed to the user agreement that contained the forum sidertenor
offers any evidence to the contrary,” he has not overcome Defendant’s prienaifawing that

Plaintiff in fact accepted the relevant clauBemdeComet.con693 F. Supp. 2d at 378.
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b. The Clause Was Mandatory and Not Merely Brmissive

Forum selection clauses may‘tpermissive, conferring jurisdiction iradesignated
forum without denying the plaintiff his choice of anothgpropriatdorum, or mandatory,
determining in advance the forgshwhere any and all disputes must be broudtttillips, 494
F.3d at 386.The determination of whether a forum selection clause is mandatory or peemiss
is an issue of contract interpretatioid. A clause is deemed mandatory when it “confers
exclusive jurisdiction on the designated forum or incorporates obligatory vengumagge.” 1d.

The forum selection clause efendant’s 2015ervice Agreement declares thahy
judicial proceeding relating to or arising out[tife] Agreement or the Serviceball be
institutedonly in a federal or state court of competent jurisdiction in Duval County in the State of
Florida.” Shutterly Decl. Ex. A, at 1 16 (emphasis added). This language unambiguously
designateasingle forumas the sol@ppropriatevenuefor asuitrelated to the parties’ dealings.
SeePhillips, 494 F.3d at 386 (finding that the directivanylegal proceedings that may arise
out of [the agreemengre to be broughin England,” constituted a mandatory forum selection
clause) (emphasis addedyadeComet.com LLC v. Google, IN693 F. Supp. 2d at 378
(concludingthatthe phraseshall be litigatedexclusivelyin the federal or state courts ®&nta
Clara County, Californiatvas compulsory languagenderinga forum selection clause
mandatory (emphasis added).

The 2011 Service Agreement further stated, “Customewaives the right to challenge
the jurisdiction of [a state or federal court in Duval County, Florida] on groundskobdflac
personal jurisdiction or forum non conveniens or to otherwise seek a change of venue.

Shutterly Decl. Ex. A, at § 16. The clause does not only permit jurisdiction in the dedigna
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forum; it also forbidscustomergrom seekng to transfer any matter from the designated forum
to another venueThe forum selection clause is unequivbcahandatory:?

c. The Claims and Rarties Involved in the Suit are Subject to the Qause

The forum selection clause covéeny judicial proceeding relating to or arising out of
this Agreement or the Servicédd. It indisputably applies to the claims and parties involved in
this suit.

“[FJorum selection clauses are to be interpreted broadly and are not restripted to
breaches of the contracts containing the clausesaieCometom 693 F. Supp. 2d at 378
(citing Robyv. Corp. of Lloyd’s 996 F.2d 1353, 1361 (2d Cir. 1993)). Rhillips, the Second
Circuit distinguished forum selection clauses that govern claims thas ‘@arsf” an agreement
from claims that “have some possible relationship with the contract,” including dlaéms
“relate to,” are “associated with,” or “arise connection with” the contract. 494 F.3d at 382,
389. The clause at issuevers claims that “arise out of” and “relate to” the Agreement,
capturing a wide array of actians

Plaintiff alleges that Defendamhproperlydeleteda website that Plaintiff registered with
Defendant Pl.’'s Opp’n 4. Defendant explains that by engaging Defendant to host hisewebsit
Plaintiff acceptedhe terms of the 2011 Service Agreement, andtisatlaim, involving “the
management of data hosted on Jlwebsite by [Defendant]” directly relates to and arises from
the AgreementDef.’s Mem. 9. Plaintiff also alleges that this deletion constituted a breach of
contract. Pl.’s Sur-Reply 2.Plaintiff does not specify which contract was breacbetlit is

reasonable to infer that Plaintiff's cause of action for breach of contraainseto the 2011

121t is worth noting thaeven prior to the 2011 Service Agreemétaintiff never had the right to file suit in this
Court. As discussed above, Plaintiff's contract with Interland heldwse limitirg all actions to Fulton County,
Georgia, Shutterly Decflf 9c)-(d), and his contract with Network Solutions limited all actions to Fairfax\§ou
Virginia. Second Shutterly Decl. Ex. Brhose clauses, too, were mandatory rather than permissive.
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Service AgreementAll of Plaintiff's allegations arise from or relate to therdce Agreement
and, consequently, are subject to the forum selectaursel

d. Enforcement Would Not beUnreasonable orUnjust, and the Qause isNot
Otherwise Invalid

It is Plaintiff’'s burden to demonstrate that enforcement of the forum seletdissec
would be unreasonable or unjust, or that the clause is otherwise inRalitips, 494 F.3d at
383-84. A forum clause is enforceable unless “(1) its incorporation was the resaitcbbfr
overreaching; (2) the law to be applied in the selected forum is fundamentally unfai
(3) enforcement contravenes a strong public gadicthe forum state; or (4) trial in the selected
forum will be so difficult and inconvenient that the plaintiff effectively willdeprived of his
day in court.” Id. at 392(citing Roby 996 F.2d at 1363).

Plaintiff's arguments in support of n@amfarcement do not demonstragiherof the first
two circumstancesWith regard to the third, Plaintiff argues that New York has a “strong public
policy” interest, because Defendant “may have committed a ‘second degree fdémsyD
under the New York State Penal Code, as well as ‘conversion.” Pl'R&uly45. However,
New York has no recognized policy interest in hearing all conversion claimshibitoygs
residents, and Plaintiff's claims that Defendant may have committed “crimindiiefigt the
fourth degree” under the New York Penal Lagv,at 2, are irrelevant to this cakePlaintiff
also claims a “public policy to hold internet Companies, with substantial businesstiotes in
New York, accountable for breach of contract damages @maerthat internet customers can
afford to pursue their remedies in law without incurring expenses that excedahiages

incurred.”ld. at 5. Plaintiff has no support for his assertion of this State policy.

13 Although Plaintiff repeatedly references the New York criminal misdiitfite, any allegation of criminal
mischief is irrelevant to this civil action for negligence, conversion, testinterferenceand breach of contract.
SeePl.’'s Opp'n 2, 4, 9; Pl SurReply 24.
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With regard to the fourth, Plaintiff asserts that it would ¢peavely difficult and
inconvenient for any Plaintiff” engaged in the types of “small hosting contratsred into by
Defendant to file suit against Defendant in Florida. Pl.’s Sur-Repletmakes no allegations
that bear on why litigation in Florida would be particularly difficult for him perdgnas in
Phillips, the “gap in [Plaintiff’'s] reasoning is that his averments suggest that litigation in
[Florida] may be more costly or difficult, but not that it is impossibletiillips, 494 F.3d at 393.
His primary argument is that “Defendant is a global publicly traded cdrponaith the ability
to hire an international law firm,” while Plaintiff's home andaarces are in New York.

Pl.’s SurReply at 4. His allegations do not suggest that forcing Plaintiff to litigate in Florida
would deprive him of his day in courBee M/S Bremed07 U.S. at 18 (noting that it is
“incumbent on the party seeking to escape his contract to shotsahat the contractual forum
will be so gravely difficult and inconvenient that he will for all practical purpdsedeprived of
his day in court”).

In fact, Plaintiff's primary argumentegardingstep four of thé>hillips analysiss his
strenuous contentiaiatenforcement of the forum selection clause would be unjust in light of
Defendant’s deletion of @ebsite thatvasthe basis of the parties’ contra@eePl.’s Opp’n 9.

He contends that it would be “inequitable” to enforce a “possible veguazment” that was an
“integral part” of the Agreement that “Defendant caused to fail with tortious\serdpmossible
criminal conduct.’ld. He reasons that Defendant’s “intentional deletion” of the OIC webpage
and data “effected a unilateral cancellation” of the contadt“any possible venue agreement.”
Id. Plaintiff argues, The purpose of the contract has been ‘frustrated,” and the consideration
for the contract has “failed.Pl.’s SurReply 4 Setting aside, momentarily, the circular logic of

Plaintiff's argument that the contract for which he brings a breachntfacd claim has been
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unilaterally cancelled and no longer exists, this argument is without merit. Defendant’s forum
selection clause exists precisely to designate a venue for judicial actions related to allegations
like Plaintiff’s.

Accordingly, the forum selection clause in Defendant’s 2011 Service Agreement is
enforceable, and this Court is the improper venue for Plaintiff’s suit.
IV. Conclusion

For the reasons set forth above, Defendant’s motion to dismiss for lack of personal
jurisdiction is DENIED, but Defendant’s motion to dismiss for improper venue is GRANTED.
The Clerk of the Court is respectfully directed to terminate the motion, Doc. 7, to mail a copy of
this Opinion and Order to Plaintiff, and to close the case.
It is SO ORDERED.

Dated:  October 28, 2014
New York, New York

=0, {2

Edgardo Rambs, U.S.D.J.
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