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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF NEW YORK

1964 REALTY LLC

Plaintiff,
—against- OPINION AND ORDER
CONSULATE OF THE STAE OF QATAR 14 Civ. 6429ER)
NEW YORK,
Defendant,

NEW YORK LAND SERVICES INC,

Stakeholder Defendant.

Ramos, D.J.:

This dispute arises from an agreemagtiveenl964Realty LLC (“Plaintiff”) and the
Consulate of the State of Qatar (“Defendatd”purchase a muitnillion dollar piece of
Manhattan real estate (“the PropertyBlaintiff, the seller, filed the instant action after
Defendant refused to close on theperty based on its belief that Plaintiff had violated the terms
of the purchase agreemdtthe Agreement”). The Complaint alleges breach of contradt
seeksa declaration that Plaintiff is entitled tioe $9 million down payment made by Defendant,
which is currently being held by New York Land Services Inc. (“Stakeh@ldéendant”), the
assigned escrow agamtider the reement.

Defendanmoves to dismisthe Complaint under Rules 12(b)(1) and 1@&ppf the
Federal Ruls of Civil Procedure Defendanimaintains that it enjoysovereign immunityrom
suit pursuant to the Foreign Sovereign Immunities(A€81A” or “the Act”), 28 U.S.C.

88 1330, 1602t seq Specifically, Defendant claims th&t Consul General, who sigd the

Dockets.Justia.com


https://dockets.justia.com/docket/new-york/nysdce/1:2014cv06429/431153/
https://docs.justia.com/cases/federal/district-courts/new-york/nysdce/1:2014cv06429/431153/32/
https://dockets.justia.com/

Agreemenbn behalf of Defendant, lacked the authority to do so and therefore could not waive
sovereignmmunity through his actions. Defendant also asserts that, under New York law, the
Consul General must have been authorized, in writing, tdhpaecthe Property-or thereasons

set forth belowpDefendaris motion to dismispursuant to Rule 12(b)(i9 DENIED and the

parties are directed to take limited jurisdictional discovery. Because tleoissubject matter

jurisdiction remains unresolved, the Court cannot rule on Defendant’s Rule 12(b)(6) motion.

|. Background?

Plaintiff is a New York limited liabilitycompany with only one member, Wildenstein &
Co. Inc. (“Wildenstein& Co.”). The Complaint describes Defendant as “a recognized
instrumentality of the State of Qatar.” Compl. { 6.

On September 27, 2018yo Qatari officials, the Qatari Minister of Fogai Affairs, Dr.
Khalid bin Mohammed ARAttiyah (“Al -Attiyah”), and then New York Consul General, Ahmed
Yousef AFRumaihi (“Al-Rumaihi”), inspected the Propergfong withClaudine Godlts, Vice-
President of Wildenstein &o. Godts Decl., Doc. 27 at { 2. eaéflythree months later, on
December 12, 2013, Defendant hosted a party at the Property, which Al-Rumaihi attendged, alon
with Amina Al-Meer (“Al-Meer”), Vice Consul at the time, and numerous guests who “appeared

to be Qatari officials and diplomatslt. § 3. The following month, AMeer requested approval

! The following facts, accepted as true for purposes of the instant matébased on the allegations in the
Complaintand the documents attached there&dee Koch v. Christielait'l PLC, 699 F.3d 141, 145 (2d Cir. 2012)
(evaluating a Rule 12(b)(6) motion).;S. ex rel. N.S. v. Attica Cent. S@86 F.3d 107, 110 (2d Cir. 2004)ting
Shipping Fin. Servs. Corp. v. Drakd10 F.3d 129, 131 (2d Cir. 1998)) (evaluating a Rul®){2(motion). They
also include references to affidavits submitted by the parties, which tirei€permitted to consider for the
purpose of resolving Defendant’s Rule 12b(b)(1) challel8ge Zappia Middle E. Const. Co. v. Emirate of Abu
Dhabi, 215 F.3d 247, 253 (2d Cir. 20000n a Rule 12(b)(1) motiochallenging the district cous’subject matter
jurisdiction, the court may resolve the disputed jurisdictional fact issuesfdrring to evidence outside of the
pleadings, such as affidavits, afaécessary, hold an evidentiary hearipgcitation omitted)
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from the United States Department of State for Defendant to purchase théyPsopknuary 2,
2014,which wasgranted Schindler Decl., Doc. 26, Ex. A.

Nearly one month later, on January 16, 2Qhd parties executed the Agreement
pursuant tavhich Defendant agreed to purchase the Property from Plaintiff for a total of $90
million. Compl. M1, 13. The Agreement required Defendant to pay $9 million in escrow,
followed by an $81 million payment on the closing date, originally scheduled for April 30, 2014.
Seeid 16-17, 21. As relevant to the instant actiba Agreement provides:

Purchaser is a recognized instrumentality of the State of Qatar, and

has the requisite power and authority to enter intopanttbrm the

terms of this Agreement[. . .] Purchaser is not subject to any law,

order, decree, restriction, or agreement which prohibits or would be

violated by thisAgreement or the consummation of the transactions

contemplated hereld.
Id. § 15. Defendant also explicitly waived “immunity (diplomatic and otherwise) from the
jurisdiction of any court (including but not limited to the courts of the United Satesy @tate
thereoj,” along with “any claim that it is not personally subject to the jurisdiction [of this
Court].” Id., Ex. A at 1Y 27.3, 27.5.

For its part, Plaintiff attested that “[n]Jone of Seller or, to Seller’s actual lete, its

affiliates is inviolation of any laws relating to . . . money launderinigl” § 22. TheAgreement

further provides that any claim by the purchaser that the seller breached tsnepfasentations

2 Defendant reasons that this representation simply means that théa®op§the State of Qatar had the capacity to
enter into the Agreement and does not speak to whether the Conswl®énself had the authority to do so.

Def.’s Mem. L. Supp. Mot. Dismis§oc. 22 at 14112. However, since ARumaihi signed the Agreement on behalf
of the Consulate, the two issues are inextricably intertwined.

Defendant also maintains that the Agreahiraccurately refers to the Consulate General “as an “instrumermthlity
the State of Qatar,” which should instead be deemed synonymous withdiymn fstate itself. Doc. 22 at 11 n.2.
Although the Agreement may have contemplated a different medoirthe purposes of the FSIA, an
instrumentality is defined, in part, as “a separate legal person” whiah @rgan of a foreign state or political
subdivision thereof.” 28 U.S.C. § 1603(b). Indeed, a “foreign state” isedbfis encompassibgth“a political
subdivision of a foreign state or an agency or instrumentality of gyfostate.”Id. § 1603(a).
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or warranties must be made by written notice promptly after it Idavhsuch a breach and that
“TIME SHALL BE OF THE ESSENCE” with respect to the purchaser’sgation to deliver

such a notice to the selleld. 1 23 (emphasis in original). Moreover, in themvthat the
purchaser defaultshe Agreemenprovidesthatthe seller is entitled to retain the down payment.
Id. § 19. However, if the purchaser objeth®, title company-the Stakeholder Defendasnt
cannot release the down payment funds to the seller until it receives eith#tea notice signed
by both the parties stating who is entitled to the down payment, or a final court oedéingir
disbursementld. Y 22.

The Agrement was signed by ARumaihi, on behalf of Defendant, a@adly Wildenstein
(“Wildenstein”), on behalf of Plaintiff. Id., Ex. A at 32. Following the execution of the
Agreement on January 16, 2014, delegations from Defendathei@htari Embassy
including the Ambassador from Qatar’s United Nations Misstersited the Property to plan for
Defendant’'s move. Godts. Decl., Doc. 27 at 4. Defendant also deposited the $9 million down
payment withthe Stakeholder Defendant pursuant to the Agreerhedampl. T 16.

The day before the originally scheduled closing date of April 29, 2014, Defendant’s
counsel sent Plaintiff's counsel a letter claiming that Plaintiff had misreprdsentdfiliate’s
compliance with money laundering lawisl. § 21. Speadi€ally, Defendant communicated that
it was exercising its right to terminate the Agreement because Wildenstein \esisgimoney
laundering laws.d. The Complaint acknowledges traance hagdommenced an investigation
into Wildensteinfor tax fraud ad money laundering in 2011; however, it contends that

Defendantould have learned about the proceedingsahy number of mainstream newspapers”

3 Wildenstein signed the Agreement as “manager” of 1964 Realty LLC.

4 The Complaint does nspecifywho authorizedhe $9 million down pgmenton behalf of Defendant or when it
was made



through “reasonable diligence” years before it chose to enter into and terthanatgreement.
Id. 11124, 29. As of the fiing of the Complaint, France had yet to find Wildenstein to be “in
violation” of any mong laundering laws Id.  29.

The Complaint speculates that Defendant’s allegations against Wildenstein are
“pretextual” andthat, when the purchase of the Property came under review intBaha
decided to back out of the deddl. 130. It bases this inference on the publication of two articles
at the end of January 2014 in tall Street JournahndThe Real Deal Blogespectively,
discussinghie plans to purchase theoPerty, along with th&90 million purchase priceld.
Plaintiff claims that there was an “internal shak# after these articles were published, which
included the recall of Al-Rumaihi back to Dohial.

Theparties rescheded a closing date for June 25, 201d. { 31. Defendant’s counsel
attended the closing, informing Plaintiff's counsel tihdad no intention of closing, bthatit
attendedmerely to “observe the showld. § 32. Although Plaintiff asserts that it heatisfied
all of its obligatiors under the Agreemerndefendantefused to closeSee id { 33-34.Later in
the day Plaintiff delivered a formal notice of default to Defendant, along with a time of the
essence notice of a second closing date, ZRIY014.1d. { 34. After the close of business,
Defendant responded via letter repeating its allegations against Wildenstéinmimg that it
would not close, and stating that it was entitled to return of the down payrdefjt35.

On July 28, 2014, Defendant again refusedlose on the Agreement. Plaintiff sent
Defendant a notice of default later that day, and a demanddtgase of the down payment to
the Stakeholder Defendant. § 38. On August 8, 2014—the last day Defendant cohjdab to

the release of the down payment funds under the Agreenitenibjected to the release of the



down paymento Plaintiff. Id. § 39. On August 12, 2014, Plaintiff filed the instant actiae

Doc. 1.

[I. Legal Standard
A. Rule12(b)(1) Motionsto Dismiss

Federal Rule of Civil Procedure 12(b)(1) requires that an action be dismissackfof
subject matter jurisdiction when the district court lacks the statutory or consaiytimner to
adjudicate the case. Fed. R. Civ. P. 12(b)(1). The partstiagsgubject matter jurisdiction
carries the burden of establishing, by a preponderance of the evidence, tatipmigxists.
Morrison v. Nat'l Australia Bank Ltgd547 F.3d 167, 170 (2d Cir. 2008) (quotigkarova v.
United States201 F.3d 110, 113 (2d Cir. 2000)). On a Rule 12(b)(1) motion challenging the
district court’s subject matter jurisdiction, evidence outside of the pleadiag®enconsidered
by the court to resolve the disputed jurisdictional fact issdappia Middle E. Constr. Ca.
Emirate of Abu Dhabi215 F.3d 247, 253 (2d Cir. 200)ternal citation omitted)see also
Morrison, 547 F.3d at 170 (citinglakarova 201 F.3d at 113). When evaluating a motion to
dismiss for lack of subject matter jurisdiction, the court accepts all materiallfalt&ggtions in
the complaint as true but does not necessarily draw inferences from theinbfaptarable to
the plaintiff. J.S. ex rel. N.S. v. Attica Cent. S&86 F.3d 107, 110 (2d Cir. 2004) (citing
Shipping Fin. Servs. Corp. v. Drakds10 F.3d 129, 131 (2d Cir. 1998)).

Where, as here, a party also seeks dismissal on Rule 12(b)(6) grounds, the court must
consider the Rule 12(b)(1) motion fir&aldessarre v. Monroe-Woodbury Cent. Sch. D820
F. Supp. 2d 490, 499 (S.D.N.Y. 2014)f'd, 496 F. App’x 131 (2d Cir. 201Zinternal citations
omitted) becausedisposition of a Rule 12(b)(6) motion is a decision on the merits, and

therdore, an exercise of jurisdiction.Chambers v. Wrightyo. 05 Civ. 9915 (WHP), 2007 WL



4462181, at *2 (S.D.N.Y. Dec. 19, 2007) (quotMggee v. Nassau Cnty. Med. C#7, F. Supp.

2d 154, 158 (E.D.N.Y. 1998)).

B. Rule 12(b)(6) Motionsto Dismiss

When ruling on a motion to dismiss pursuant to Federal Rule of Civil Procedure 12(b)(6),
the court must accept all factual allegations in the complaint as true and drawcalbldas
inferences in the plaintiff's favorNielsen v. Rabin746 F.3d 58, 62 (2d Cir. 201dhternal
citation omitted) The court is not required to credit “mere conclusory statements” or
“threadbare recitals of the elements of a cause of actidsiitroft v. Igbal556 U.S. 662, 678
(2009) (citingBell Atl. Corp. v. Twomb|ys50 U.S. 544, 555 (2007pee also idat 681 (citing
Twombly 550 U.S. at 551). “To survive a motion to dismiss, a complaint must contain sufficient
factual matter . . . to ‘state a claim to relief that is plausible on its fatgk.&t 678 (quoting
Twombly 550U.S. at 570). A claim is facially plausible “when the plaintiff pleads factual
content that allows the court to draw the reasonable inference that the defendhl# ferl the
misconduct alleged.’ld. (citing Twombly 550 U.S. at 556). More specHity, the plaintiff
must allege sufficient facts to show “more than a sheer possibility that aldefdras acted
unlawfully.” 1d. If the plaintiff has not “nudged [his] claims across the line from conceivable
plausible, [the] complaint must be digsed.” Twombly 550 U.S. at 570pgbal, 556 U.S. at
680.

The question in a Rule 12 motion to dismiss “is not whether a plaintiff will ultimately
prevail but whether the claimant is entitled to offer evidence to support the .Elatailshs for
Justice vNath 893 F. Supp. 2d 598, 615 (S.D.N.Y. 2012) (quoWiitager Pond, Inc. v. Town
of Darien 56 F.3d 375, 278 (2d Cir. 1995)). “[T]he purpose of Federal Rule of Civil Procedure

12(b)(6) ‘is to test, in a streamlined fashion, the formal sufficienclyeoptaintiff's statement of



a claim for relief without resolving a contest regarding its substantive nieaits, ‘without
regard for the weight of the evidence that might be offered in support of Plsiciaifns.
Halebian v. Bery644 F.3d 122, 130 (2d Cir. 2011) (quoti@bpbal Network Commc’ns, Inc. v.

City of New York458 F.3d 150, 155 (2d Cir. 2006)).

IIl. Discussion
A. Subject Matter Jurisdiction Under Rule 12(b)(1)
I.  The Foreign Sovereign Immunities Act

The FSIA“provides the sole basis for obtaining jurisdiction over a foreign state in the
courts of this country® Rogers v. Petroleo Brasileiro, S,4A73 F.3d 131, 136 (2d Cir. 2012)
(quotingArgentine Republic v. Amerada Hess Shipping Cai®8 U.S. 428, 434 (1989))
(internal quotation marks omitte The Act defines a “foreign state” as including its
“agenc[ies]” and “instrumentalitfies].” 28 U.S.C. 8 1603(a). UrtterFSIA, “a foreign state
shall be immune from the jurisdiction of the courts of the United States and of th&” Stiit
§ 1604. However, this broad conferral ohmunity is subject to certain exceptiossg id, two
of which are at issue heré&irst, a foreign state may itself waive immunity, “either explicitly or
by implication.” Id. 8 1605(a)(1). Second, the commercial activity exception provides that
foreign states will not enjoy immunity in any case “based upon a commeroiitlyazdrried on

in the United States by the foreign stat&d” 8 1605(a)(2).

5 The Complaint incorrectly states that the Court alsshhject mattejurisdiction over the matter pursuant to 28
U.S.C. 8§ 1332. Howevethe diversity jurisdiction statute only grants subject mattésdiction over disputes
between “a foreign state . as plaintiffand citizens of a State or of different States,” and is therefore inapplicable.
28 U.S.C. 81332(a)(4) (emphasis added).



Plaintiff maintains thait “has done what the law requires,” specifically, “it pled that the
Consul General . . . signed the Agreement on behalf of Defendant; that the Agreement was
legally binding, constituted a commercial transaction, and explicitly waivedesgmemmunity;
and that Defendant breached the Agreement to Plaintiff's detriment.” Pl.’s Mé&dpp., Doc.

25 at 1. InturnDefendant argues that: (1) Al-Rumaihi lacked the authority to enter into the
Agreement on behalf of the foreigtate of Qatar; and (2) sindé-Rumaihi was neither
authorized tengage in the commercial transactiompofchasingthe Property or waive
sovereign immunity by signing the Agreement, neither exception appliess Blefih. L. Supp.

Mot. Dismiss,Doc. 22 at 9-11.

The parties do not dispute that Defendant is a foreign state under the Act. Consequently,
Plaintiff bears the burden of “going forward with evidence showing that, undeptéxcs to the
FSIA, immunity should not be grantedRogers 673 F.3d at 136 (internal quotation marks and
citation omitted). Nonetheless, the ultimate burden of persuasion of demonshratiagRSIA
exception does not apply lies with Defendalat. (internal citation omitted).In other words, “a
district court must review the allegations in the complaint, the undisputed faty, {flaced
before it by the parties, ardf the plaintiff comes forward with sufficient evidence to carry its
burden of production on this issueeslve disputed issues of fact, with the defendant foreign
sovereign shouldering the burden of persuasiétobinson v. Gov't of Malaysi269 F.3d 133,

141 (2d Cir. 2001jinternal citation omitted)

The Second Circuit has further instructhdt “if matrial issues of fact are in dispute, ‘it
is esential for the district court [todfford the parties the opportunity to present evidentiary
material at a hearing on the question of FSIA jurisdictioR&iss v. Societe Centrale du Groupe

des Assurances Manales 246 F. Supp. 2d 273, 277 (S.D.N.Ya} amende@Feb. 25, 2003),
9



supplemented246 F. Supp. 2d 285 (S.D.N.Y. 2003) (quotitgjss v. Societe Centrale Du
Groupe Des Assurances National235 F.3d 738, 748 (2d Cir. 20003ge alsd=ir Tree Capital
Opportunity Master Fund, LP v. Anglo Irish Bank Cgigo. 11 Civ. 0955 (PGG), 2011 WL
6187077, at *1 (S.D.N.Y. Nov. 28, 2011) (noting that the court held an evidentiary hearing and
oral argument before deciding whether to apply the commercial agragption to sovereign
immunity); Human Rights in China v. Bank of Chimdo. 02 Civ. 4361(NRB), 2003 WL
22170648, at *6 (S.D.N.Y. Sept. 18, 2003) (ordering discovery to clarify certain “jurisdictional
facts” and “legal principles” before decidingetissueof sovereign immunity). In other words,
“the parties should be given ‘a fair opportunity’ to engage in jurisdictional discawnel submit

to the Court the evidence needed to resolve that isddatéo v. PerezZNo. 98 Civ. 7426 (SAS),
1999 WL 216651, at *3 (S.D.N.Y. Apr. 13, 1999) (quotFmyemost-McKesson, Inc. v. Islamic

Republic of Iran905 F.2d 438, 449 (D.C. Cir. 1990)).

ii.  The Consul General's Actual Authority
“Under New York law, an agent has actual authority if the principal has gréetedént

the power to enter into contracts on the princgpbEhalf, subject to whatever limitations the
principal places on this power, either explicitly or implicitlyHighland Capital Mgmt. LP v.
Schneider607 F.3d 322, 327 (2d Cir. 201@)ting Ford v. Unty Hosp, 32 N.Y.2d 464, 472,
299 N.E.2d 659, 664 (1973)). Actual authority “exists only where the agent may reasonably
infer from the words or conduct of the principal that the principal has consented teti's a
performance of a particular dcalthough it may be express or implieblinskoff v. Am. Exp.
Travel Related Servs. C®8 F.3d 703, 708 (2d Cir. 199@)ternal citation omitted Thus,
“[t]he existence of actual authority depends upon the actual interaction betweerathe put

principal and agent, not on any perception a third party may have of the relatioridbipill

10



Lynch Capital Servs., Inc. v. UISA EiNo. 09 Civ. 2324 (RJS), 2012 WL 1202034, at *6
(S.D.N.Y. Apr. 10, 2012aff'd, 531 F. App’x 141 (2d Cir. 2013) (internal citation and quotation
marks omitted)alternation in original) The Court must interpret the agent’s actual authority “in
the light of all circumstances attending these manifestations, including thensusitbusiness,

the subject matter, any formal agment between the parties, and the facts of which both parties
are aware.”Peltz v. SHB Commodities, In¢15 F.3d 1082, 1088 (2d Cir. 1997) (internal

citation omitted).

In their papers, both parties applied New York agency law to the question biewhét
Rumaihi possessed actual authority to enter into the Agreer@ealoc. 22 at 11; Doc. 25 at 8.
Although Defendant states that the Court mefgrto international law to resolve the issue of
whether a waiver of sovereign immunity was effected by someone who had thetyatthdoi
so, it primarily invokes principles of New York agency I&wDoc. 22 at 12 n.3. éither party
acknowledges the possibility th@atari law may ultimately govern the question of whether

Defendant can be held liable fitve acts of ARumaihiunder an agency theory.

However, “courts in this district have consistently applied the laws of foreatgs<go
evaluate claims of actual authorityT"hemis Capital, LLC v. Democratic Republic of Cgngo
881 F. Supp. 2d 508, 521 (S.D.N.Y. 2012) (listing cases). “If the law of more than one
jurisdiction is potentially applicable to a contract dispute, New York courts takeda]
‘grouping of contacts’ analysis to determine the governing ldnt? Bus. Machines Corp. v.

Liberty Mut. Ins. Cq 363 F.3d 137, 143 (2d Cir. 2004) (citidgrich Ins. Co. v. Shearson

8 Specificdly, Defendant refers to the Vienna ConventionGonsular Relations to argue thatRumaihi’s acts are
not among those contemplated as “consular functions” under the Convesdieboc. 22 at 12.Defendant does
not attempt to identyf any general internationaencylaw principles.
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Lehman Hutton, In¢84 N.Y.2d 309, 317, 642 N.E.2d 1065, 1068 (1994)). Under this analysis,
the law of the jurisdiction with the “most significant relationship to the transactiopatids”

must be appliedld. (quotingZurich, 84 N.Y.2d at 317, 642 N.E.2d at 1068) (internal quotation
marks omitted).In Themis the court found that the law of the Democratic Republic of Congo
(“DRC”) was applicable because the couritad “the most significant relationship with the
transaction at issu€ Themis 881 F. Supp. at 521Specifically, theplaintiffs' claims exposed

the DRCto nearly $80 million in liabilitiesId. Theamount in controversiy the instant actign
which is limited to the $9 million down paymeig,significantly less.Nonetheless, given that

the parties did not address the potential applicability of Qatari law in their brigfen@ourt

will not decide the choice of law question at this juncture.

Not only is the applicable law potentially in dispute; several pertinent factuakissust
also be resolved before the Court can make any determinationcsabaathority even under
New York law. Without citing the source of Al-Rumaihi’s poweRaintiff argues thatewas
necessarily authorized to waive sovereign immunity and purchase the Prgpartyd of his
position as the highest ranking officer of Defendant, the Consulate of the StataoihQégtw

York.® Defendant counters that the relevant inquiry is whether the Consul Generaluad act

" The facts inThemisinvolved two documest In the first agreement, tBemocratic Republic of Congformerly
the Republic of Zaire, explicitly waived sovereign immunifjnemis 881 F. Supp. 2d at 54%L7. The second
agreement consisted of a letter acknowledgimy@nfirming the debt obligation encompassed by the original
credit agreement, signed by the Democratic Republic of Congo’s interimt®fiof Finance and Budget and the
Central Bank’s Governorld. at 513514.

81n a footnote, Plaintiff states thaatari agency law is not relevant” because Defendant has not allegedshat it i
and because the Agreement t@oms a choice of law provision. Doc. 25 at 10 nShmply because Defendant
neglected to consider the potential applicability of Qatari law doesecessarily imply that it is irrelevant.
Furthermore, given that Defendant challenges the validitge Agreement itself, the contraties nonhecessarily
dictate whether New York law applies.

9 Plantiff also cites several FSIA cases involvingisals general who entered into real estate transactions on behalf
of their consulatesSeeDoc. 25 at 12 (citingoseph v. Office of Consulate Gen. of Nige8id0 F.2d 1018 (9th Cir.
1987);Berdakin v. Consulado de la Republica de El Salva@b? F. Sup. 458 (C.D. Cal. 1995Miles Mgmt.

12



authority to act on behalff Qatar itself. Def.’s Reply Mem. L., Doc. 29 at 3ret, regardless of
whether AlRumaihi is viewed as the “highest ranking agent” of the consulate, Doc. 25 at 9, or as
a lower level official within the Qatari government as a who&therparty ha<learly

identifiedthe bound of Al-Rumaihi’s actual authorifynor alleged specific facts which show

thathe acted within or outsidbose parameters.

Defendant merely allegeélsat AFRumaihi’s actions do not directly correspond with the
“consular functions” listed in the Vienna Convention on Consular Relativienna
Convention”)° Doc. 29 at 4. Indeed, there is no provision in the Vienna Convention that
expresslyaddresses the authority@adnsular officials to enter into the type of real estate
transaction at issugere SeeVienna Cavention on ConsuldRelationsart. 5 April 24, 1963,

21 U.S.T. 77,596 U.N.T.S. 261 (entered into force for United States Dec. 14, 1969).
Nonethelessthe Vienna Convention does indicate that consular functions inghedfming
any other functions entrusted to a consular post by the sending State which aphibdaegrby

the laws and regulations of the receiving State or to which no objection is taken égeiveng

Corp. v. Republic of S. Africhlo. 94 Civ. 1318, 1994 WL 714584, at *1 (N.D. Ill. Dec. 19, 199%¥hile these
cases are, to varying degreedevant they are not on point becauseneof those sovereign defendaxisputed
that itsofficials lacked the authority to enter into ttransactiondor the purposes of challenging jurisdiction under
the FSIA.

10 plaintiff argues thiethe Vienna Convention is ipplicable because it governs claims against consular officers
Doc. 25 at 10. Indeed, Article 43 of the Vienna Convention provides immunipnsulate officials when the
alleged actions were performed in the exercise of consular gdatiésrth in Article 5 See Mateo v. Pergklo. 98
Civ. 7426 (SAS), 1999 WL 216651, at *5 (S.D.N.Y. Apr. 13, 1999). “The doctrine ofeignammunity is
applicable only to states and their instrumentalities . . . [while] [t]he doctric@nsular immunity is applicable only
to consular officials and employeedd. at *4 (quding Joseph830 F.2d at 1021) (alterations in originage also
Berdakin v. Consulado de la Republica de El Salvagb? F. Supp. 458, 4681 (C.D. Cal. 1995) (“[T]he FSIA
applies only to states and their instrumentalities, and not to the Consulfhangeconcomitantly . . . the Vienna
Convention’s consular immunity doctrine applies only to the Consul hinaselfnot to the Consulate
Nonethelesswhile the Vienna Convention is not traditionally invoked in the sovereigmuinity contextthe fad
that Defendant points to Articleds a potentiadourceof actual authorityenders it relevant tthe Court’s inquiry.
SeeDoc. 29 at 4.

13



State[.]” Id. art. 5(m). Defendant counters that “reliance on this provision necessarilynbegs t
guestion of whether Qatar granted such authorityerfitet place.” Doc. 29 at ANeitherparty

adequately answetbe question, and most likely cannot do so in the absence of disébvery.

“[Clourts generally require that plaintiffs be given an opportunity to conducivisg
on these jurisdictional facts [on which jurisdiction rests], at least wheradts for which
discovery is sought, are peculiarly within the knowledge of the opposing p&talandi v.
Adams 385 F.3d 236, 244 (2d Cir. 200&iting Kamen v. Am. Tel. & Tel. Cor91 F.2d 1006,
1011 (2d Cir. 1986)). Plaintitisks the Court not to dismiss the case under Rule 12(b)(1)
without allowing the parties to engage in limited discovery concerning Al-Rumhauthority to
execute thé\greement. Doc. 25 at 19. Defendant objects to any discovery, EMngd. v.
Republic of Argentinad73 F.3d 463, 486 (2d Cir. 2007) for the propositiaat“in the FSIA
context, discovery should be ordered circumspectly and only to verify allegafigpecific
facts crucial to an immunity determinatibnSeeDoc. 29 at 10 (internal quotation marks
omitted) However, irRepublic of Argentinat wasevidentthatthe FSIA’s exception to
immunity from attachmenwas inapplicabléased on the facts before the colrepublic of
Argenting 473 F.3d at 486. Thuthe plaintiffwas clearly unable to asséatreasonable basis
for assuming jurisdiction.1d. (internal citation and quotation marks omitted). That is not the

casehae.

2 Throughout its papers, Defendant repeatedly suggests that the Gurfglsito allegehat Al-Rumaihipossessed

the requisite authority. Doc. 22 at 11; Doc. 29 at 4. él@s, Defendant only challengds-Rumaihis authority to

enter into the Agreement to argue that the Court lacks subject mattdicjiois under Rule 12(b)(1). Defendant
erroneously ¢esAttica Central Schos| 386 F.3d at 116or the proposition that the Court “is constrained to
analyzing the pleaded allegationsSeeDoc. 29 at 4 n.3. On the contrary, the case states that courts “may consider
affidavits and othematerials beyond the pleadirigsn Rule 12(b)(1) motionsAttica Cent. Sch386 F.3d at 110
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TheinstantComplaintprovides at least a “reasonable basis” to believeAh&umaihi
possessed the authority to execute the Agreebas®d orinis position, the initial involvement
of the Qatari Minister of Foreign Affairthe representations made in the Agreement, and the
deposit of a significant down payment that is at the heart of the dispoi¢ saidthe Complaint
leaves severajuestions unanswered that are potentially dispositive of the agency issue. For
example, tiis unclear whauthaized Defendant’s $9 million escrow paymenh addition,
beyond Plaintiff's speculation thal -Rumaihiwas recalled because of this transaction, neither
party provides any details as to the circumstances surrounding his rekab Ipazha. See id
1 30. And, of course, Plaintiff can provide no insight into what specific authoriBuAdaihi
was given by Defendant. Tla@swers to these questions are “peculiarly withe knowledge”
of Defendant, se Gualandi385 F.3d at 244 (internal citation oreif), and are “crucial to an
immunity determinatiori See Republic of Argentind73 F.3d at 486Therefore, limited
jurisdictional discovery as to these factual issues, along with additionahfmeafto the

applicable lawis necessary before the Court can make any determination as to actual authority.

iii.  Availability of theApparent Authority Doctrine
Evenif Al-Rumaihi lackedactual authority, he may yet be ablébtod Defendant under
the doctrine of apparent authority. Under New York law, an agent may “bind his pricgal t
contract if the principal has created the appearance of authority, leadmtbéheontracting

party to reasonably believe that actual authority exiétdfighland Capital Mgmt. LP v.

2The Second Circuit has not squarely addressed the issue of which lass applétermining whether apparent
authority exists. However, iRirst Fidelity, it “assume[d] withoutleciding” that New York law governed its
inquiry as to whether Antigua’s ambassador possessed apparenttyauffiost Fidelity Bank, N.A. v. Gov't of
Antigua 877 F.2d 189194 n.3(2d Cir. 1989) Furthermore, lower courts within the Second Circuiehapplied
New York agency lawSeee.g. Themis381 F. Supp. 2d at 52Anglo-Iberia Underwriting Mgmt. Co. v. PT
JamsostekNo. 97 Civ. 5116 (HB), 1998 WL 289711,*8tn.2 (S.D.N.Y. June 4, 1998)f'd in part vacated in
part on separate groungsemanded sub nom. Anglberia Underwriting Mgmt. Co. v. Lodderhqs235 F. Appk
776 (2d Cir. 2007)Storr v. Nat'l Defence Sec. Council of Republic of Indonéalarta No. 95 Civ. 9663 (AGS),
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Schneider607 F.3d 322, 328 (2d Cir. 2010). Apparent authority is triggered when “a principal,
either intentionally or by lack of ordinary care, induces [a third party] toveetieat an
individual has been authorized to act on its behdd.” (internal citaton and quotation marks
omitted)(alteration in original). However, the doctrine is not without limits. “A partynoca
claim that an agent acted with apparent authority when it knew, or should have knowthgethat [
agent] was exceeding the scope of its authorilg.”(internal citatbn and quotation marks
omitted) (alteration in original).

Theleading casén the Second Circuit on apparent authority in the soversigrunity
context isFirst Fidelity Bank, N.A. v. Gov't of Antigu877 F.2d 189 (2d Cir. 1989). Frst
Fidelity, Antigua’s ambassador to the United Nations signed for a loan that was purportedly
intended to pay for the renovation of Antigua’s Permanent Mission to the United Natioesw in N
York. Id. at 191. When Antigua ceased making loan paymtr@sender attempted to levy
upon Antigua’s bank accounts, which culminated in a settlement and consent order between the
parties.|ld. The consent order, signed by g#ameambassador, included a complete waiver of
sovereign immunity.ld. Antigua later moved to vacate the consent order, claiming that
retained its sovereign immunity becaitsdJnited Nationambassador lacked the authority to
both borrow the money and sign the consent ortter. The Second Circuit determined that
Antigua ®uld indeed be bound bydlambassador’s actions if he reggparent authoritio take
themand remanded the case for further findings of fattat 195-196 (“[T]he parties must
proceed to discovery and possibly to trial before a court can rule on either selastanc

jurisdiction”).

1997 WL 633405, at *3 (S.D.N.Y. Oct. 14, 19%#)d sub nomStorr v. Nat'| Def. Sec. Coungil64 F.3d 619 (2d
Cir. 1998).
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Defendant asks the Court not to apply the doctrine of apparent authority, arguing that the
Second Circuit is the only court of appeals to hold that apparent authority may biweteign.
Doc. 22 at 13-15. As another district court within the Second Circuit observed, “[tjo be sure,
other federal courts of appeals have taken varying positions on whether—and ifrse;avhe
foreign government may be bound on a theory of apparent authoriteris 881 F. Supp. 2d
at 523 (listing Fourth, Fifth, Ninth, and Eleventh Circuit cases). However, regmaflaow
other courts have ruled, this Court is bound by the Second Circuit’s case law and is thed requi

to apply the doctrine of apparent authority as the Circuit has instructed.

Courts within this circuit have routinely conducted the apparent authority entalys
determine the applicability of a sovereign immunity exceptfoBee Anglo-lberia Underwriting
Mgmt. Co. v. Lodderhos@35 F. App’x 776, 780 (2d Cir. 2007) (affirming the loweurt’s
Rule 12(b)(1) dismissal of the plaintiffs’ breach of contract claims, whichbaaed on a finding
that aformer employee of aimdonesian state-owned enticked actual and appareaithority
to execute the reinsurance agreemdgpublic of Benin v. Mezélo. 06 Civ. 870 (JGK), 2010
WL 3564270, at *6-7 (S.D.N.Y. Sept. 9, 2010) (while noting that apparent autisogéynerally
insufficient in dealing witfederal governments, finding that the former Director of
Administration of the Republic of Benin’s Ministry of Foreign Affairs did noetrthe
doctrine’s requirementsgtorr v. Nat'| Defence Sec. Council of Republic of Indonéaleartg
No. 95 Civ. 9663 (AGS), 1997 WL 633405, at *3 (S.D.N.Y. Oct. 14, 1809 sub nom. Storr

v. Nat'l Def. Sec. Coungcill64 F.3d 619 (2d Cir. 1998jnding that a sovereign immunity

13 Meanwhile,Defendant does not cite a single case within this Circuit in which awholly rejected the
applicability of the apparent authority doctrine in the sovereign immaunoityext,nor was the Court able to identify
one.
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exception did not apply because members ofN#tgonal Defence Security Council of the

Republic of Indonesia lacked apparent authority to issue promissory.notes

Only one courwithin this district hasittemptedo reconcile theonflicting circuit case
law. In Themisthe court synthesized the outcomes of numerous cases involving apparent
authority in the foreign sovereign context and reached the following conclusion:

[T]he autcomes in these cases appear to turn on whether the specific

legal commitment made by a government official on apparent behalf

of the foreign government was (1) a public act, in which case

apparent authority has generally been held unavailable, exdbpt in

discrete context presented by waivers of sovereign immunity by

ambassadors; or (2) a private act, in which case apparent authority

has generally been held available.
Themis 881 F. Supp. 2dt523. The court went on to define private agsmly those powers
that can also be exercised by private citizens,”@lic actsas“those powers peculiar to
sovereigns.”ld. at 524 (quotingaudi Arabia v. Nelsqorb07 U.S. 349, 360 (1993)) (internal

guotation marks omitted).

As noted, he Themiscourt specifically carved out of its analyaisambassador’s
jurisdictional actsas compared to lower governmefficials. SeeThemis881 F. Supp. 2d at
524-525. Specifically, it concluded that ambassadors may possess both actual amd appare
authority to bind their principaldd. (citing Aquamar, S.A. v. Del Monte Fresh Produce N.A.,
Inc., 179 F.3d 1279, 1299 (11th Cir. 1999) (“[U]nder the FSIA, courts should assume that an
ambassador possesses the authority to appear before them and waive sovereigg absamtit
compelling evidence making it ‘obvious’ that he or she does ndot® v. Texaco, Inc157
F.3d 153, 163 (2d Cir. 1998) (denying Ecuador’'s motion to intervene based, in part, on the

determination that the Ecuadoran ambassador “enjoyed apparent authority” defiétitant
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and the District Court wergentitled to rely on his representations unless they were actually

aware that he lacked such authority”)).

Sincethe waiver of sovereign immunity undoubtedly a public aeind AFRumaihi was
not an ambassaddrhemiswvould imply that the doctrine of apparent authority is inapplicable to
the instant actigrat least insofar as A/Rumaihi is alleged to have waived Qatar’s sovereign
immunity.'* However,Themisis currently on appeal, with the defendants asking the Second
Circuit to join other circuits that have concluded that apparent authority is andgreufbasis
upon which to bind foreign sovereigns and the plaintiffs asking the Second Circuit to uphold
First Fidelity.'> SeeCorrectedBrief for Appellants at 29-31, Themis Capital, LLC v.
Democratic Republic of Congbdlo. 144016 (2d Cirfiled March 9, 2015)see alsdcCorrected
Brief for Appellees at 341, Themis Capital, LLC v. Democratic Republic of Corgo, 14-
4016 (2d Cir. filed April 9, 2026 While this Court findsThemisto be persuasivé, notes that
in First Fidelity the Second Circuit made no distinction between “public” or “private” acts. Nor
did it suggestas Defendant urges hetieatthat the doctrine of apparent authority only applied
to ambassaddevel personnel Specifically, it stated that “agency law is flexible enough so that
the fact that a person is an ambassador can be given its appropriate weighrmimdeg the

extentof his apparent authority.First Fidelity, 877 F.2d at 194 (emphasis added). It did not

¥ Thequestion before thEhemiscourt was whether ¢éhinterim Finance Rister and Central Bnk official could
revive the foreign state’s credit obligations absent actual authdititgmis 881 F. Supp. 2d &t19, 522526,

Unlike the case at hand, the court was not assessing whether the DR@&spagsassed actual authority to waive
sovereign immunity. Therefore, it determined that the “the gowental act in question is quintessentially private.”
Id. at 55.

15 The Themiscourt initially held that, although the doctrine of apparent authorityavailable, it could not decide
the issie without targeted discoverythemis 881 F. Supp. 2d &28, 531 Afterthe parties conductediscovery,

the court later found that the agents possessed apparent authbetyis Capital v. Democratic Republic of Congo
35 F.Supp.3d 457, 47881 (S.D.N.Y. 2014)appeal docketedNo. 144016 (2d Cir. Oct. 27, 2014)The defendants
also appealedts finding.
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state that the fact that a person is an ambassador determines whether e ergsble to
exercise apparent authority at &ll Accordingly, the Court declings follow Themisuntil a

decision by the Second Circuit is rendered.

Ultimately, it may be thafl-Rumaihi’s position aa lower level foreign officialveighs
heavily against a finding of apparent authori8ee Themjs881 F. Supp. 2d at 527K] or a
principal to be held liable on an agent’s acts under an apparent authority theoryjdipalori
must be responsible for the appearance of authority in the agemtd a.principal can,
explicitly or implicitly, create the appearance of an ageatithoity, and of limitations on that
authority, through the particular position held by the agent.”) (internal quotatids ienad
citation omitted).As the law in the Second Circuit presently stands, Plaintiff abdgast
attempt toestablish thaf\l-Rumaih possessed apparent authority to enter into the Agrdemen

and waive sovereign immunity.

% The Court also notes thagither the Fourth, Fifth, ndtinth Circuits distinguished their holdings from the
Second Circuit along the lines drawnlyemis Rather, the Ninth Circuit adopted a textual reading of the FSIA,
and concludethat, “[i]f the foreign state has not empowered its agent to act, thesagaatithorized act cannot be
attributed to the foreign state; there is no ‘activity of the foreign stateler the FSIA’s commercial activity
exception. Phaneuf v. Republic of lndesig 106 F.3d 302, 307, 308 (9th Cir. 199T) went on to note that its
conclusiondirectly contradictgehe Second Circuit’s holding Hirst Fidelity. Id. at n.4. The Fourth and Fifth
Circuits adopted the Ninth Circuit’s reasoningPinaneuf with the Fourth Circuit acknowledging that the Second
Circuit has “taken a different view.SeeVelasco v. Gov't Of Indonesid@70 F.3d 392, 400 (4th Cir. 200Dale v.
Colagiovann 443 F.3d 425, 42829 (5th Cir. 2006).

Moreover, the Ninth Circuigxplicitly rejected the lower court’s holding that sovereign immunity applies to
public acts, stating “[rJequiring a foreign state to prove a public actictanflith the plain language of the [FSIA]: a
foreign state is immune from suit unless onéhefenumerated exceptions applieBtaneuf 106 F.3d at 306.

While the reasoning ifthemisis concerned with contrasting public and private acts to determine wheplzeeaip
authority may bind a sovereign, the Ninth Circuit’s unequivocal rejectithe lower court’s line of inquiry casts
doubt on the notion that its own holding on apparent authority was groundezhia distinction.

17 Forthe reasons set forth below, this Court will n@tke a final determination as to the existencepphieent
authorityuntil limited discovery is takenThus there is a distinct possibility that the Second Circuit will issue an
opinion that requires the Court to reconsider its position on the availaifibgyparent authoritin deciding the
merits of Plaintifs claim.
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iv.  Application of the Apparent Authority Doctrine

In First Fidelity, the Second Circuit explained that “a principal causes his agent to have
apparent authority by conduct which, reasonably interpreted, causes thindsperbelieve that
the principal consents to have an act done on his betraitt Fidelity, 877 F.2d at 193 (citing
Restatement (Second) of Ager&®7 (1958)). Additionally, “the circumstances of the
transaction must be examined to determine whether the person relying on thatsmphogity
fulfilled his duty of inquiry.” I1d. at 194 (internal citations and quotation marks omitted). “The
explicit and implicit representations made by foreign states as to the level aet$tioe
authority to bind the state of the official in question are, therefore, importapooamts of the
apparent authority inquiry. Themis 881 F. Supp. 2d at 523ee alsd@Geetransportl23 F. Supp.
2d at 190 (finding that the Romanian Minister of Finance had apparent authority tmenger
settlement agreement on behalf of the foreign state based on explicit reprasemaile by
senior Romanian officials in letters and discussions with the plaint®f®)rr, 1997 WL 633405,
at *3 (no apparent authority where plaintiff failed to allege specific conduct onhef piae
foreign state “which would lead third persons to believe that the signatoriesraitédsehad the
authority to issue them”). Thus, a determinatiowbéther apparent authority exists “requires a
factual inquiry into the principal’s manifestations to third persoms.’at 526(internal citation
andquotation marks omitted

Plaintiff points to three facts which show thatRlimaihi was clothed with apparent

authority to execute the AgreeméfitFirst, it notes that AAttiyah, Qatar’s Minister of Foreign

18 Defendantepeatedly asserts that Plaintiff should not be permitted to allege nevitfacare not contained in the
Complaint. Doc. 22 at 17, 21; Doc 29. At 8n support of this argument, Defendant cites a case which dealt entirely
with a motion to dismiss und&ederaRule of Civil Procedurel2(b)(6). Seeid. at 17 (citingK.D. ex rel. Duncan v.
White Plains Sch. Dist921 F. Supp2d 197, 209 (S.D.N.Y. Z(8)). Theapparent authority analysis relates to the
issue of subject matter jurisdiction, which Defendant challenged hderl2(b)(1). Agreviously stated, the
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Affairs, visited and inspected the Propertyhwhl-Rumaihi on September 27, 2013. Doc. 25 at
14. Second, prior to signing the agreemtrd,Defendant’s Vice Counsdl-Meer, requested
approvalfrom the United States State Department to purchase the Prép@bc. 25 at 14-15.
Third, Plaintiffreferences December 12, 20Xkdcial gatheringhat Defendant hosteat the
Property, which “numerous Qatari officials and diplomats” attendigdat 15. Plaintiff's
recitation of these three events lacks sufficient factual detail to dediyitstablish apparent
authority. It is not at allobvious that by merely inspecting the property several months {or,
Minister of Foreign Affairs implicitlyrepresented that ARumaihi was authorized to execute the
Agreement.Moreover, he fact that AIMeer, who ranked beloevenAl-Rumaihi, requested
and received permission from the United States to purchase the Property doesssatihece
constitute a represitation on behalf of the foreign state of Qatar as to Al-Rumaihi’s authority.
Furthermore, the mere fact that several Qatari officials attended a party hoEtetibbdant at
the Property, without more information as to the circumstances surroundsarthkevent-
includingwho specifically attendednd their knowledge of any plans to purchase the Property—
also does ndby itselfestablish apparent authority. Thus, whilese facts areertainly
probative they arenot sufficiently developed to warraa finding of apparent authority.

Another open question is whether Al-Rumaihi’s execution of the Agreement purportedly

binding Qatar to purchase the Propeastthe type of commitment that consuls genacamally

Courtmay consider evidence outside of the pleadingssolve disputedssues of jurisittional fact. SeeZappia
215 F.3d at 253.

19 Defendant claims that the State Department did not approve the purchaaéieniikintiff entered into the
Agreement, which therefore implies that the Agreement was contréhyited States law. Doc. 2@ 7 n.8.
Defendant relies on an email from Plaintiff's counsel stating that it haddsthaeAgreement on January 15, 2014.
SeeTaub Decl., Doc. 30, Ex. C. However, the email states that the Agreaxmeldtnot be deemed bindingtil
Plaintiff's courselreceived a fully executed copy of the Agreen®md confirmation that the $9 million had been
deposited.See id
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have the authority to make. Defendant argues that the Court should dRwerdihi’s positbn
as Consul @neral little, if any, consideratidf. Doc. 22 at 26.However,in First Fidelity, the
Second Circuit explicitly stated that “[tjhe appointment of a person to a positiogenerally
recognized dutiemmaycreate apparent authorityFirst Fidelity, 877 F.2d at 193 (citing
Restatement (Second) of Agerg@27 cmt. a (1958)emphasis addedjge also Themig881 F.
Supp. 2d at 527 (“These decisions [in this district involving non-ambassador offici@ghhol
such officials have apparent authority to bind foreign sovereigns when the obligatrbich by
[sic] the official committed is of the sort of commitment that such an official ordinarilyhieas
authority to maké). Neither of the parties have presented the Coukt &ty description as to
what a consul gneral’slogisticalduties are, and how the execution of the Agreement
corresponds to them.

As to Plaintiff's duty to inquire, it is limited to instances in whi¢h)“the facts and
circumstances are such as to put the third party on inquiry, (2) the transactitvaosdaxary, or
(3) the novelty of the transaction alerts the third party to a danger of frReghiblic of Benin
2010 WL 3564270, at *7 (quotirgD.l.C. v. Providence Call 115 F.3d 136, 141 (2d Cir.
1997)) (internal quotation marks omitted). Put differently, it “amounts to an altermedy of
asking whether the third party reasonably relied on the representations gémthéhat he
possessed #uwority to bind the principal.”Providence Col| 115 F.3d at 141 (internal citation
and quotation marks omitted). Defendant argues that Plaintiff had a duty to inquiréhgit/e:

was dealing with a foreign sovereign, which therefore required arlghed of scrutiny.

20 Defendant attacheddiagram outlininghe organization of a mission to its papeggeTaub Decl., Doc. 30,

Ex.B. However, the diagram merely describes howthited State®epartment of State is organized; it does not
necessarily have any bearing on the structure of Qaliptematic missionsr the authority it bestows on its
representatives
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Doc. 22 at 22. Plaintiff counters that “there were no red flags or markers that tisictian
was extraordinary or tainted by fraud.” Doc. 25 at 18.

Sincethe factual record is not sufficiently developed, the Court cannothdetkvhether
Plaintiff's reliance was reasonablbltimately, the Second Circuit has stressed that “reasonable
reliance is often a question of fact for the jury rather than a question abfdakefcourt.”

Themis 881 F. Supp. 2d at 528 (quotiBd Micreelectronics, N.V. v. Credit Suisse Sec. (USA)
LLC, 648 F.3d 68, 81 (2d Cir. 20)X)nternal quotation marks omittedyVhile Defendans
status as #oreign satemay be a factor the Court considers in determining whether Plaintiff's
reliance was reasonable, none of the cases Defendaguggest that it is determinative.

Given the lack of clarity as tDefendant’s representations leading up to the execution of
the Agreement and ARumaihi’s general duties, the Court believes additional discovery is
necessaryn order to resolve the issue of apparent autho8ge Themjs881 F. Supp. 2d at 526-
531 (ordering limited discovery as wwhether government officials had apparent authority and
whether the plaintiffs were obligated to inquire into the scope of their authdsipgcifically,
discovery on this matter should be conducted on the issues of what a third party would
reasonably believe was the scope oRAImaihi’'sauthority based oBefendant’smplicit or
explicit representationss well agacts concerning Plaintiff’'s duty to inquire, includitige
novel or extraordinary nature of the transaction, and any potential red flags.

v. Ratification

In a footnote, Plaintiff briefly raises tle@gumenthat Defendant’s conduct following the
execution of the Agreement effectively ratifiedRumaihi’s authority to enter into ifThe
doctrine of ratification holds that:

Even in the absence of actual or apparent authority, a person may
still be liable asa principal if he affirms or ratifies an act done by
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one who purportt be acting for the ratifielUnder New York law,

it is possible to imply ratification if the principal retains the benefit

of an unauthorized transaction with knowledge of the mafewts.

Thus, ratification is a form of retroactive activity that occurs when

the principal, having knowledge of the material factsepts the

benefits of the agent’s action already made on his behalf.
Precedo Capital Grp. Inc. v. Twitter InB3 F. Supp. 3d 245, 254 (S.D.N.Y. 20lahpeal
dismissedAug. 14, 2014) (internal citation and quotation marks omitted). A principal’s intent,
either express or implied, to affirm or adopt the acts of another is a touchstoneatifittegion
inquiry. Id. (citing Orix Credit Alliance v. PhillipgMahnen, In¢g No. 89 Civ. 8376 (THK), 1993
WL 183766, at *5 (S.D.N.Y. May 26, 1993)). A principal cannot ratify an agent’s act without
“full and complete knowledge of all the material facts of the transactioh (quotingBanque
Arabe Et Internationale D’Investissement v. Maryland Nat. B86R F. Supp. 1199, 1213
(S.D.N.Y. 1994 xyff'd, 57 F.3d 146 (2d Cir. 1995(internal quotation marks omittedyThe
intent can be implied from knowledge of the principal coupled with a failure to timeldrate,
where the party seeking a finding of ratification has in some way relied begmincipals
silence[]” Monarch Ins. Co. of Ohio v. Ins. Corp. of Irelar@85 F.2d 32, 36 (2d Cir. 1987)
(internal quotation méts and citation omitted)At least one Court within this Circuit has
recognized the concept of ratification in the sovereign immunity conged.Reis246 F.
Supp. 2d at 28inding that since the plaintiff came forward with sufficient evidence dqaire
a factual determination as to the existence of subject matter jurisdiction, theaaeemust
convince the court that theyeverratified the plaintiff’'s employment)

Defendant counters that Plaintiff's own pleadings contradict any iasstrat Defendant

ratified the Agreement, when all of the facts suggest that Deferefardiated it. Doc. 29 at 8-

9. Howeverthat is not what the Complaint alleges. Plairdiffims thatDefendant explicitly

andrepeatedlyelied ontheterms of theAgreemento justify its refusal to close on the Property.
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Compl. § 21. Specifically, on April 29, 201@efendant’s “newly hired counsefiformed

Plaintiff that Wildenstein wam violation of laws relating to money laundering, which
constitutesa breach of the Agreemeatd that it was “exercising its right to terminate the
Agreemenunder Section 10.31. [sic] of the Agreemenitd! The Complaint goes on to allege
that the parties rescheduled the closibg fhutualagreement.”ld. § 31. The Friday before the
reschedulealosing was supposed to occur, on July 25, 2014, Defendant’s counsel once again
sent Plaintiff's counsel a letter stating that it would not close on the Propedyde Plaintiff

had breached { 7.1.8 of the Agreemddt.{ 35. On August 8, 2014, Defendabjected to any
release of theavn payment to Plaintiff under 3.1.3 of the Agreementd. 1 39. Thus, othe
facts alleged, it is clear that at no time prior to the filing of this lawsuit did Defendjact td
closing on the bas that AFRumaihi lacked authority to enter into the Agreemersss clear is
whetherthe decision to invoke the breach provision can be attributed directly to the foreggn stat
or if it wastakenby Defendant’s agenAl-Rumaihi, without the foreign state’s knowledge or
consent?

Defendant also highlights the fact tidtRumaihiwas recalled back to Doha and that
when the purchase of the Properyme under review in Doha, “there was a reluctance to be
seen as profligate.SeeDoc. 29 at 8see alsacCompl.  30. Defendant uses théses to argue
that “the Complaint directly allegé3atar dissented upon learning of the Agreemelat.”Yet,
while theseallegationscertainlyraise serious questions aboutRUimaihi’'sjudgment, they do

not necessarily bear on hasthority to execute the Agreemerithere is no indication that

21 The Complaibhalleges that, after the publication of news articles highlighting Defésdaans to purchase the
Property in January 2014, Aumaihi was recalled back to Dohial. § 30. Furthermore, the law firm that had been
representing Defendant and had a refeship with the outgoing Consul General was abruptly fired andcegl

with new counselld. However, although the Complaint indicates that Defendant had hiredlawdirm by the

time the parties were supposed to close on the Property, it dogenidy svhen AtRumaihi left his post.
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Defendantommunicated its belief that the Agreement was invalid to Plainttierdore, two

critical questions arise(1) why AFRumaihiwas recalled to Doha; arfd) whether Defendant
communicated the circumstances surrounding his recall to Plaiatiffe extent he was recalled

for overstepping his authority. Along those lines, another allegation requirtnglfac
development is Plaintif§ claim that, after the parties executed the Agreement, delegations from
Defendant and the Qatari Embasspcluding the country’s United Nations ambassador—
visited the Property “on several occasions to plan for Defendant’'s move to the pfoQertiys

Ded., Doc. 27 at 1 4. Once more, additional facts concerning whom these delegatiastedons
of and whether they knew of and intentionally condainedAgreemenon behalf of the
principalareimportant.

Given that Plaintiff's ratification argument wasnlted to a footnote, the issue requires
additional briefing. Moreover, tHacts supporting Plaintiff's ratification argumemust be
developed more fullpefore the Court can decids merits. Therefore, the Court authorizes
limited jurisdictional disovery as to the actions and communications that folldheeéxecution
of the Agreement on January 16, 2014 that weigh on the question of whether Defendant ratified

the contract.

B. Scopeof Limited Discovery
In sum, the Court finds that there are substantial issues related to the questiothef whe
Defendant is entitled to sovereign immunity that require further factualagewent. The Court
seeks additional information to assess the open issues in this case, parti¢l)ansiyether Al-
Rumaihi possessed actual authority to execute the Agreement on behalf ofadefend

(2) whether AlRumaihi possessed apparent authority to execute the Agreement; (3) whether a
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duty to inquire about the scope of Rlimaihi'sauthority was triggered on behalf of Plaintiff;

and (4)whether Defendant ultimately ratified the Agreement through its subdeagtems.

First, the parties should pursue discovery on all relevantpnsieged communications
leading up to and following the execution of the Agreement on January 16, 2014 between
(1) consulate officials in New York, including Al-Rumaihi, and any other repretberdaf
Qatar; and (2) Qati officials and Plaintiff srepresentatives. The parties should also pursue
discovery on non-privileged internal communications within the Qatari governmereroorge

the purchase of the Property.

Second, discovery should be taken that bears on the general duties of consuls general,
relevant chains of command, and any Qatari customs, practices, or policiegetiad

purchase of real estate in foreign countries.

Third, to the extent either of the parties argue Qatari law is applicable to any portion of
the analysis, the Court wishes to receive a translated excerpt of the relevahbtaywyith any

documents and expert opin@which will assist its interpretation.

At present, there is no basis to dismiss Plaintiff's action; limited discoveeguged
Defendant’s Rule 12(b)(1) motion is therefore denied, withoytighiee to renew after the
conclusion of limited discovery. At the close of this discovery, Defendagtreassert its

challenges to the Court’s jurisdiction.

C. Sufficiency of the Pleadings Under Rule 12(b)(6)
Because the Court is unable to resolve the 12(b)(1) motion at this juncture, it cannot
undertake the jurisdictional exercise of deciding the 12(b)(6) motion, which id $@leb/on a
failure to comply with thétatute of FraudsSeeDoc. 22 at 23-24. blwvever, to the extent it
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may be helpful to the parties at some later point, the Court notes that this case is simply not one
in which the pleadings make clear that the Statute of Frauds cannot be satisfied. While the
Complaint does not specifically allege that a written authorization of Al-Rumaihi’s power to
execute the Agreement existed, it does not eliminate the possibility that one did. Without
commenting on their applicability, the Court also notes that there are multiple exceptions to the
Statute of Frauds, including waiver and partial performance. See Blue Ridge Invesiments, LLC v.
Anderson-Tully Co., No. 04 Civ. 3777 (HB) (FM), 2005 WL 44382, at *5-8 (S.D.N.Y. Jan. 10,
2005); Sea Trade Co. v. FleetBoston Fin. Corp., No. 03 Civ, 10254 (JFK), 2004 WL 2029399, at

#4-6 (S.D.N.Y. Sept. 9, 2004).

IV.  Conclusion

For the reasons set forth above, Defendant’s Rule 12(b)(1) challenge is DENIED without
prejudice to refile upon the completion of limited jurisdictional discovery. The Court withholds
judgment on Defendant’s motion to dismiss pursuant to Rule 12(b)(6) until the jurisdictional
issue is resolved. The parties shall meet and confer regarding the appropriate scope of discovery,
and are directed to submit a proposed scheduling order to the Court by Monday, September 14,

2015. The Clerk of the Court is respectfully directed to terminate the motion, Doc. 21.

It is SO ORDERED.

Dated:  September 4, 2015
New York, New York

—=7

Edgardo Ramos, U.S.D.J.
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