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SOUTHERN DISTRICT OF NEW YORK POC #:
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KEITH THOMPSON,
Plaintiff,
14 Civ. 6509 (LGS)
-against-
OPINION & ORDER

POLICE OFFICER MCENERY,
Defendant.

LORNA G. SCHOFIELD District Judge:

On April 29, 2013, Defendant Police OffiddcEnery issued Plaintiff Keith Thompson a
parking ticket for double parking his van and enswons for disorderly conduct. Plaintiff,
proceeding pro se, now brings suit against Dééat McEnery pursuant to 42 U.S.C. § 1983 and
18 U.S.C. 88 241 and 242 in a Complaint thagrklly construed, aliges false arrest and
malicious prosecutioh. Defendant moves to dismiss under Federal Rule of Civil Procedure
12(b)(6). Plaintiff cross-moves for summary jutgnt under Federal Rule of Civil Procedure 56.
For the reasons that follow, Defendant’s motion is converted into a motion for summary
judgment, and granted. Plaifi8 motion is denied.

I. BACKGROUND
A. Procedural History

On August 14, 2014, Plaintiff filed the operat@emplaint. By notice of motion dated
November 10, 2014, Defendant moved to disrtiesComplaint in its entirety. Defendant
attached four exhibits to hmotion -- (1) a stipulation and ondef dismissal Plaintiff entered
into in Thompson v. Rodriguglklo. 13 Civ. 1991 (S.D.N.Y.) Rodriguez and the Rodriguez

Stipulation”); (2) Plaintiff's complaint ilRodriguezthe “‘RodriguezZComplaint”); (3) the parking

! The Complaint identifies Defendant McEneryefendant “Merey.”By Order dated October
28, 2014, Defendant’s name was corrected on the docket.
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ticket and summons Defendant issued to PRiomi April 29, 2013; and (4) the Complaint in the
present case. In addition, Defendant serveBlamtiff a statement requad by Local Civil Rule
12.1, warning Plaintiff that “the Court may tr¢Biefendant’s] motion as a motion for summary
judgment under Rule 56 of the Federal Rules ofl ®rocedure” and that the “complaint may be
dismissed without a trial” unlessdntiff filed “sworn affidavits agequired by Rule 56(c) and/or
other documents” in response. Defendant piswided Plaintiff with a copy of Rule 56.

Plaintiff's opposition, notarized on Now@er 17, 2014, and filed on the docket on
November 18, 2014, contained a copage, which stated as follows:

Upon Defendants motion for summary judgmhpursuant to Federal Rule 56A of

the civil practice laws and rules, and that upon filing of this motion by Plaintiff

that the court grant summary judgmentut to Plaintiff seeing that there is no

material facts that can besguted about the legality Baintiffs violation of his

civil rights . . ..
Plaintiff also filed a “Brief in Support dflotion for Summary Judgment,” and submitted three
exhibits: (1) a “Certificate obisposition” from the Bronx CountCriminal Court stating that on
September 19, 2013, the charge of disorderlyluohwas dismissed for failure to prosecute;
(2) the parking ticket and sumons Defendant issued to Plaintiff on April 29, 2013, which
Defendant also submitted in connection witk tmotion; and (3) an invoice dated April 29, 2013,
from Brand Copy and Paper Disuting, LLC made out to AdeDeli Grocery in the Bronx.

B. ThePresent Case

The following facts are drawn from the @plaint and the exhibits submitted by the
parties in connection with the present motiofibe facts are undisputerhless otherwise noted.

On April 29, 2013, around 12 p.m., Defendant é&kRlaintiff a “Complaint/Information”
for disorderly conduct and a parking citation double parking in front of 3120 Bainbridge

Avenue in the Bronx. In the “Complaint/Inforti@n,” Defendant statethat Plaintiff “stopped
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vehlicle] in roadway after EMS used sirensasvfor vehlicle] to move. [Plaintiff] exited
vehlicle] to make delivery causing traffic atensection[,] causing publ&nnoyance.” Plaintiff
has a different explanation for what happened.

In a notarized statement that the Court carestras an affidaviRlaintiff states that
Defendant approached Plaintiff while he wasltiading products to Aden Deli,” located at 3110
Bainbridge Avenue in the Bronx, bDiefendant did not approach ttever of another truck that
was similarly double parked. According to Pldintitn emergency vehicle was waiting in traffic
“in line to pass, [but] had no emergency signalmtiicate any emergency at all.” Only “after
witnessing Officer McEnery confrb Plaintiff in back of work truck, . . . did the emergency
vehicle decide to put on signals.” AccordindgPiaintiff, he was ledly double parked because
New York City traffic regulatins allow commercial vehiclegith commercial plates to double
park for thirty minutes to load and unload the vehi@ee34 NYC Reg. § 4-08(f)(1).

C. Thompson v. Rodriguez

On March 25, 2013, approximately five weeks Ipefthe incident assue in this case,
Plaintiff brought suit againstfficers Rodriguez and Thomas of the New York City Police
Department (the “NYPD”) under 18 U.S.C. 881, 242 and 245 alleging discrimination and
harassment. ThRodriguezZComplaint alleged that on Mdr@0, 2012, more than one year
before the incident at issuereeRodriguez and Thomas stoppgdintiff while he was driving
his company truck in the Bronx. Rodriguez accuBkihtiff of speeding, and Plaintiff denied the
allegation. At the request of Rodriguez, Ridi handed over his drar’s license and the
“company truck papers which wecepies, not original.” Aftereceiving Plaintiff's papers,
Rodriguez told Plaintiff, “Oh!! You enjoy suingplice officers.” Then “Rodriguez and [Plaintiff]
began exchanging choice words back and forRddriguez issued Plaintiff a speeding ticket,
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and balled up the “truck papers” and threw therRlaintiff. Plainff called Rodriguez “an
asshole,” and Rodriguez sgtPlaintiff, “sprinkling saliva in [his] face.”

On August 8, 2013, three months after the incid¢msue here, Plaiff filed a proposed
order for a temporary restrainingder and preliminary injunction iRodriguez seeking to
prevent the NYPD “from harassifjaintiff, writing frivolous parking violations, etc., until a
final disposition on the merits” ithe case. At a conference oe game day, Plaintiff explained
to Judge Koeltl, who presided over the case,libdtad filed the application for an injunction
because “since then” (presumably since filingReelriguezZComplaint), he had been “stopped
by various officers from the sameagx precinct.” As of the dat& the conference, Plaintiff had
“two tickets pending now frorofficers from this precinct.” Heomplained that “other officers . .
. are constantly giving [him] tieets, unnecessary tickets . and [he] ha[s] a couple of them
now” for which he has to go tmart. He clarified that he ¢gesuch tickets only “in the Bronx,
nowhere else” and that the conduct amounted aca$sment from the police force, from this
particular precinct, all of themre from this particular precinttNoting that Plaintiff's motion
papers did not reflect all of Priff’'s arguments for injunctive relief raised at the conference,
Judge Koeltl denied the motion witit prejudice to renewal. Judieeltl explained to Plaintiff,
“you really have to give me a set of papers Wwtset out the basis forpaeliminary injunction. . .
. So | would give you the opportunity to do that .”. After explaining that an injunction of the
kind Plaintiff was seeking “would be highly unualy to get,” Judge Koeltl inquired, “So you
want to go forward, though, with a motion for a préhary injunction?” Plaintiff replied, “Yes.

| will resubmit it . ...” Plaintiff did notesubmit a motion for injunctive relief.



On September 29, 2013, Plaintiff entéreto a stipulation with thRodriguez
Defendants, which Judge Koeltl “so ordered” on October 2, 2013. The operative portion of the
RodriguezStipulation states,

Plaintiff dismisses and disatinues, with prejudice, pswant to Fed. R. Civ. P.

41(a)(1)(A)(ii), all federal ad state law claims that wesor could have been

asserted in this action, including all claithat were or could have been raised in

this matter against Officer Thomas NicdileDfficer Robert Rodriguez, the City

of New York, or any present or former ployees and agents of the City of New

York or any entity represented byet®ffice of the Corporation General

Counsell.]

Plaintiff does not dispute that he voluntamgtered into the Stipulation, or that the
incident in this case occurred in April 2013.
[I. LEGAL STANDARD

On a motion to dismiss, a court must accepitwes all well-pleaded factual allegations
and draw all reasonable inferenae$avor of the non-moving partyHooks v. Forman, Holt,
Eliades & Ravin, LLC717 F.3d 282, 284 (2d Cir. 2013). To withstand dismissal, a pleading
“must contain sufficient factual matter, accepted as tautstate a claim to relief that is plausible
on its face.” Ashcroft v. Igbal556 U.S. 662, 678 (2009) (quotiBgll Atlantic Corp. v.
Twombly 550 U.S. 544, 570 (2007)). “Threadbare rézitd the elements of a cause of action,
supported by mere conclusory statements, do not suffide.Federal Rule of Civil Procedure 8
“requires factual allegations thate sufficient to ‘give the defenddfiair notice of what the . . .
claim is and the grounds upon which it restsAfiderson News, L.L.C. v. Am. Media, Jri&80
F.3d 162, 182 (2d Cir. 2012) (quotiigZombly 550 U.S. at 555).

Where a motion to dismiss presents mattertside of the pleadings, the court may
consider them but only by converting the motisio one for summary judgment under Federal

Rule of Civil Procedure 56. Fed. R. Civ. P.d)2(To do so, “[a]ll parties must be given a
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reasonable opportunity to present all the maltéhat is pertinent to the motionld.; see Parada
v. Banco Indus. De Venezuela, C.73 F.3d 62, 67-68 (2d Cir. 201@ffirming a district
court’s conversion of a motido dismiss into a motion f@aummary judgment where the
opposing party was given sufficiiemotice and an opportunity tespond). Although formal
notice is not required ordinarily whergarty “should have reasably recognized the
possibility” of such conversion, for a pro se litiga‘[n]otice is particularly important because
thepro selitigant may be unaware oféhconsequences of his failuceoffer evidence bearing on
triable issues.”"Hernandez v. Coffep82 F.3d 303, 307 (2d Cir. 2009) (alteration in original)
(citation and internal quotation marks omitted). “Accordingly separties must have
‘unequivocal’ notice of the meaning and consegas of conversion to summary judgment’
at 307-08 (citation omitted). “[A]lent a clear indication that tlpeo selitigant understands the
nature and consequences of Rule 56 . . . sh@must be so informed by the movant in the
notice of motion or, failing tht, by the district court.’ld. at 308 (citation omitted). That notice
should include

a short and plain statement that all assertions of material fact in the movant’s

affidavits will be taken as true by the district court unless diee se litigant

contradicts those factual assertionsome or more affidat$ made on personal

knowledge containing facts that would &d@missible in evidence or by submitting
other materials as provided in Rule 56(e).

McPherson v. Coombé&74 F.3d 276, 282 (2d Cir. 1999).
Summary judgment is appropriatdere the record before the court establishes that there
is “no genuine dispute as to any material &aud the movant is entitletio judgment as a matter
of law.” Fed. R. Civ. P. 56(a). The moving paokars the initial burden of informing the court
of the basis for the summary judgment motion igiettifying those portionsf the record that

demonstrate the absence of a genuine disputeaasy material fact. Fed. R. Civ. P. 5663
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Celotex Corp. v. Catretd77 U.S. 317, 322 (1986). The courtghconstrue the evidence in the
light most favorable to the nonmoving party amdw all reasonable infences in the nonmoving
party’s favor. In re “Agent Orange” Prod. Liab. Litig.517 F.3d 76, 87 (2d Cir. 200&ge
Anderson v. Liberty Lobby, Inet77 U.S. 242, 255 (1986)n contract cases, “[sJummary
judgment is appropriate if the termbthe contract are unambiguoud=ischer & Mandell LLP v.
Citibank, N.A, 632 F.3d 793, 799 (2d Cir. 2011).
[11. DISCUSSION

As an initial matter, sufficient cause existsconvert Defendant’s motion to one for
summary judgment. First, Defendant’s netpursuant to Loca&ivil Rule 12.1 filed
contemporaneously with his moving papers constitutes sufficient notice for Rule 12(d) purposes.
See, e.gRedman v. New York State Dep’t of Corr. SeB4l F. App’x 52, 53 (2d Cir. 2013)
(finding Local Civil Rule 12.1 statnent provided sufficient notide pro se party that a motion
to dismiss may be converted to a motiondommary judgment). Second, both parties submitted
evidence outside the pleadings for purposes of the present motion. Plaindiff styled his
opposition to Defendant’s motion as a “motiongsammary judgment” on the ground that “there
[are] no material facts that can disputed about the legality fihe] violation of [Plaintiff's]
civil rights[.]” Because Plaintiff had unequical notice that Defendant’s motion might be
converted to one for summary judgment, &taintiff has effectively moved for summary
judgment himself, Defendant’s motiontisated as one for summary judgment.

On the merits, Defendant is entitled to summary judgment becauRedhguez
Stipulation unambiguously bars Plaffifrom bringing the present action.

“A settlement agreement is a contract thanierpreted according eneral principles of
contract law.” Powell v. Omnicom497 F.3d 124, 128 (2d Cir. 2007). “The threshold question in
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a dispute over the meaning of a contraetiether the contract terms are ambiguolgvson v.
Cinque & Cinque, P.C221 F.3d 59, 66 (2d Cir. 2000). An mmaiguous contract term “has a
definite and precise meaning and there is no reasonable basis for a difference of opinion.”
Klos v. Lotniczel133 F.3d 164, 168 (2d Cir. 1997). A ade is interpreted under the same
principles. See, e.gGolden Pac. Bancorp v. FDI@73 F.3d 509, 515 (2d Cir. 2001).
“[Clourts must look to the language of a releaghe words used by the parties — to determine
their intent, resorting to extrsc evidence only when the coudneludes as a matter of law that
the contract is ambiguousPeterson v. Regin®35 F. Supp. 2d 628, 635 (S.D.N.Y. 2013)
(quotingWells v. Shearson Lehman/Am. Express, FN.Y.2d 11, 19 (1988)).

Under theRodrigueZStipulation, on September 29, 20P3aintiff “dismisse[d] and
discontinue[d], with prejudice . . . all fedé and state law claims that werecould have been
asserted in this action, inclundj all claims that were amould have been raised this matter
against . . any present or former employees and agents of the City of New .Y.afk (emphases
added). As the Second Circuit found in the casee imilarly worded relese, the language of
such a release is “plain andambiguous, and it is broad iroge,” and under it, Plaintiff
“relinquished all claims againstdiCity and its employees that ‘ddihave been alleged’ in [the
earlier case].”Tromp v. City of New York65 F. App’x 50, 52 (2d Cir. 2012). Plaintiff's more
limited reading of th&kodriguezStipulation as “stating that Plaintiff would not file any frivolous
suits or claims without meritioes not alter the conclusion becausea matter of contract law,
“[w]ith unambiguous contacts, [as here,] a patsuibjective intent and understanding of the
terms is irrelevant."HOP Energy, L.L.C. v. Local 533 Pension Fud8 F.3d 158, 162 (2d Cir.

2012).



The claims Plaintiff brings against an emmeyof the City of New York in the present
case could have been asserteRadriguez. Seleed. R. Civ. P. 20(a)(2)(A) (Persons . . . may be
joined in one action as defendants.if. any right to relief is assed against them . . . severally . .
. with respect to or arising out of the same series of transactions or occurrencegg; also
Peterson935 F. Supp. 2d at 636-37 (“case law fredlydnoks to permissive joinder law”
governed by Rule 20(a) to constr‘could have been brought” langygain settlement agreements
drafted by the City of New Yojl(collecting cases). At é&August 8, 2013, conference in
Rodriguez Plaintiff referenced the incidé here and the ticket he received as a part of a series of
occurrences with the incidenttinat case. For these reasons,Rbdriguezstipulation bars this
action.

V. CONCLUSION

For the foregoing reasons, Defendant’s motmdismiss is converted to a motion for
summary judgment and GRANTED. Plaintiff’s motion is DENIED. The Clerk of Court is
directed to close the motion at Dkt. No. 13, eltisis case and mail a copy of this Opinion and
Order to the pro se Plaintiff.

SO ORDERED.

Dated: May 21, 2015
New York, New York
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Lom(A G. SCHOFIEL6
UNITED STATES DISTRICT JUDGE




