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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF NEW YORK

— .4
LUIS FELIPE MORENO-GODOQY,
14 Civ. 7082 (PAE)
Plaintiff,
OPINION & ORDER
—V-
GALLET DREYER & BERKEY, LLP, ROGER L. $
STAVIS, ESQ., and STEVEN R. KARTAGENER, ESQ., : USDC SDNY
: DOCUMENT
Defendants. ; ELECTRONICALLY FILED
: DOC #:
X DATE FILED: 7/ 50/ /5

PAUL A. ENGELMAYER, District Judge:

This case involves a lawsuit by a convicted defendant, principally asserting that his
appellate counsel misapplied $100,000 of a retainer fee.

On August 4, 2014, plaintiff Luis Felipe Moreno-Godoy (“Godoy”), proceeding pro se,
filed a civil complaint, Dkt. 1 (the “Complaint” or “Compl.”), bringing claims against both the
counsel that represented him, and a lawyer who attempted unsuccessfully to represent him, in his
criminal appeals. His core claim is that he paid a $100,000 retainer to Steven R. Kartagener,
Esq., (the “Kartagener retainer™) to join his existing appellate team, but that, when Kartagener
determined that he could not represent Godoy, Kartagener did not return the retainer. Rather,
Godoy alleges that, without his consent, Kartagener paid the $100,000 to another of Godoy’s
appellate attorneys, Roger L. Stavis, Esq., of the law firm Gallet Dreyer & Berkey, LLP
(“GDB”), which kept the money despite Godoy’s repeated written demands for its return.
Godoy brings three claims against each defendant, alleging breach of contract, breach of

fiduciary duty, and malpractice.
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There ardive pending motions before the Cauftl) GDB’s and Stavi's (collectively,
the”GDB defendants”motionto dismiss the Complain{2) Godoys motionaskingthe Court
to consider his sur-reply to the motion to dismiss, which he filed without IEM@&pdoys
motionfor adefaultjudgment against Kartagengs) Kartagenes request-not made by a
formal motion—thathis declaration opposingodoy’sdefaultjudgment motioralso be
construedasa motion to dismisgor ananswer td the Complaint; an{b) Godoys motion
seeking permissioto file an amendefsupplemental) oppositidn Kartagener'sleclaration
attaching that opposition

For the reasons set out below, the Cqitdenies Godoy’s motion for default judgment
against Kartagene(2) grants Kartagener’s request to construe his declaration as a motion to
dismiss;(3) grants Godoy’s motion to file an amended opposition to Kartageresfardtion;
(4) grantsGodoys motion to consider his sueply; and (5)grantsthe defendants’ motions to
dismiss Godoy'’s claims for breach of fiduciary duty and malpractice, but daeriesotions to
dismissGodoy’s claims for breach of contradihe case will nowroceed to discovery on those
claims
l. Background

A. Facts!

1. Godoy'’s gpellate representation
In 2008, Godoynd cedefendanMonzer Al Kassawereconvicted in tis District of

weapons trafficking charges. Comat5. The convictions were “for conspiring to kill U.S.

! The facts recitetierein are drawn from the Complaint. For the purpose of resolving the motion
to dismiss, the Court assumes all we#d facts tdoe true, drawing all reasonable inferences in
favor of the plaintiff. See Koch v. Christig’Int| PLC, 699 F.3d 141, 145 (2d Cir. 2012)t the
motionto dismissstage, the Court “may considany written instrumenrattachedo [the

Complaint] as an exhibit or any statements or documents incorporated meiefgnce.” City
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officers, to acquire and export aaircraft missiles, . . to knowingly provide material support to
a terrorist organizatiqyj . . . [and] to kill U.S. citizens and for money launderingAl Kassarv.
United States660 F.3d 108, 115 (2d Cir. 2011). Godoy and Al Kassaraahird defendant,
were apprehended after they attempted to sell weapons, includiragrargft missiles, to “two
undercover [Drug Enforcement AdministratioDEA’)] agents psing as members of the FARC
(a leftwing Colambian terrorist organization).Id.; see idat 115-17. Godoy was sentenced to,
inter alia, a term of25 yearsimprisonment.Id. at 117.

Godoyand Al Kassar were representhating pretrial proceedings andthe 11-daytrial

by, respectivelyStavis and Ira Lee Sorkin tife law firmDickstein Shapiro, LLR‘Dickstein

of Pontiac Policemes’& Firemerns Ret. Sys. v. UBS A@52 F.3d 173, 179 (2d Cir. 2014)
(quotingRothman v. Gregor220 F.3d 81, 88 (2d Cir. 2000)) (alteration in ovad). The Court
considered the various documents that Godoy attached to the Complaint, which cowsist of t
letter agreements, Dkt, Exs. A—B, and correspondence involvihg partieselating to
Godoy’'srepresentation on appeal and the Kartagenanestdkt. 1, Exs. CQ. After filing the
Complaint, Godoy submitted two affidavits with additional factual allegati®esDkt. 33 at
13-22 (opposition to GDB defendants’ motion to dismiss); Dkt. 34 at 11-15 (opposition to
Kartagenedeclaration). Th&DB defendants objected to thiest of these affidavits, including
because they contain hearsay and refer to documents not attached to the Complailoitas ex
Dkt. 31 at 3—4 & n.1. The Court has reviewed the affidavits. They are irrelevant t@alyssan
that follows.

To provide context on Godoy’s underlying criminal case, the Court also takesafotice
the district court and Second Circuit docket sheets for that midtieed States v. Al Kassar
No. 07 Cr. 354JSR)(S.D.N.Y.) (“Criminal Dock#’); United States v. Al Kassaxo. 09-1051
(2d Cir.) (“Appeal Docket”); and the decision on appeal, 660 F.3d 108 (2d Cir. 2B&4).
Global Network Commc’ns, Inc. v. City of New Y@%8 F.3d 150, 157 (2d Cir. 2006) (“A court
may take judicial noticef a document filed in another court not for the truth of the matters
asserted in the other litigation, but rather to establish the fact of suchditigen related
filings.” (quotingInt’l Star Class Yacht Racing Ass’n v. Tommy Hilfiger U.S.A., Int6 F.3d
66, 70 (2d Cir. 1998) (internal quotation marks omittedyigngiafico v. Blumenthak71 F.3d
391, 398 (2d Cir. 2006) [D] ocketsheetsare public records of which the court could take
judicial notice”).



Shapiro”). Complat5; Criminal Docket? Sorkin and Dickstein Shapiaye not parties to this
case.

After their convictiors, Godoy and Al Kassar hired Stavis and Sodsiappellate
counsel.Relevant hereGodoy and Al Kassar signed a “letter of agreemédated December 9,
2008, onGDB letterhead“12/9/08 GDB Letter Agreement’)stating thaGDB would represent
them for a “flat fee of $125,000,” whiclwill cover all postverdict legal servicegrovided in
connection with this matteincluding, but not limited to: sentencing, appeal of the conviction
and sentence to the United States Court of Appeals for the Second Circuit, and petidn for
of certiorarito the United States Supreme Court.” Compl. at 5 (emphasis atel. A, at 1.
The agreement was signed by Stavis, Godoy, and Al KakkaEx. A, at 1. Godoy and Al
Kassar ented into a similar agreement with Sorkind Dickstein Shapiro forseparate “flat
fee” of $100,000.1d. at6 & n.1.

Shortly thereafterGodoy sought out a third attorney to join his appellate teden
intended this counsel to provide “a fresh set of eyes to work with Stavis and Sodppeal.”

Id. at6. At Stavis's recommendation, Godoy and Al Kassar retained Kartagene&odoy, Al
Kassar, and Kartagener signed a “letter of agreement,” dated Februar@Q ('2201/09
Kartagener Letter Agreement”). The agreenmotided that Kartagener would be paid “a
retainer in the amount of $100,000,” whigtill cover all postverdict legal services provided in
connection with this matter, including, but not limitedyour appeal of the conviction and

sentence to the United States Court of Appeals for the Second Circuit, and petitiah ddr w

2 Godoy’s Complaint represents that Stavis and Sorkin jointly represented thefdwdathgsat
trial and pretrial Compl. at 5 The docket sheeghowever, indicates that Stavis represented
Godoy and that Sorkin represented Al KassseeCriminal DocketNos 19 (Stavis

appearance), 36 (Sorkin appearance). This factual discrepancy is irreletanssues here.
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certiorari to the United States Supreme Could.; Ex. B, at 1. The agreemerdtated that “[d]ue
to [Godoy’'s and Al Kasa’s] incarceration and present inability to fund this retainer, it is
anticipated that the retainer may be paid by a third party or partetsThe Kartagener retainer
was paid immediately by members of dssar’s family, acting obehalf ofboth deéndants
butultimatelycame fromGodoy’s money, whiciAl Kassar’s familyobtained, with Godoy’s
permissionpy sellingassetof Godoy’s held in Spainld. at 6.

About ore year laterin January 2010, Godoy learned that Kartagener would be unable to
paticipate inthe appeal because hadfailed to obtaina security clearance to review classified
materialsrelevant tahe case Id. Thistouched offexterded correspondence among Godoy, Al
Kassar, Kaagener, and Stayisegardingthe appellate representation ahd fate of the
$100,000 retainerThis correspondencédargely attached to the pleadings, is reviewed below.
From it, Godoyextracts the following poinig1) beforeFebruary 7, 2010, Kartagener, without
Godoy’s knowledeor permissiongave the $100,000 retainer he hackeivedo Stavis (2)
Godoyrepeatedly demanded that Stavis and Kartagener tettlwim Kartagenes $100,000
retainer; (3) irlettersbetween FebruargndApril 2010,Stavis acknowledged receiving
Kartagener’'ss100,000refusedto returnit on the ground that he was applying it to cover extra
appellate work he was doing on accound claimedof Kartagenes unavailability, and
represented that he hesteived permission to keep it from the thpadty who had given
Kartagener the retainer and froM Kassar and(4) notwithstanding thdispute over the
retainer Stavis represented Godoy in his (unsuccesappgal.Id. at 8-12.

Specifically, the correspondence reflects the following:



January 29, 2010 Stavis sent Godoy a letterStavis’'s 1/29/1Qetter”) regarding
Kartagener’s inability to serve as Godoy's lawykt. at6; id., Ex. C. There, apparently in
response to a letter Godoy had sent on January 25, 2010,\&t@teas

If you and [Al Kassar] are agreeable, | will repeat both of you on the appeal.

Of course, if you wishve can find you another appellate attorney, or you can apply

to the court for one to be appointed. This is entirely your choice. When we first

started talkingabout appeals we were talking about having me représentoth

of you and then you decided you wanted someone newAnyway, if you write

me back immediately that you want me to represent you on appeal, | camifiie a

brief for both you and [Al Kassar] and will do so by the end of February byr ear

March at the latest. . . Please write quickly to let me know if yovant me to

represent you.

Id., Ex. C. The letterdoes notddress the feBodoy would owe StavisSee id

February 7, 2010 Godoysent a letter to Kartagene2(7/10Letterto Kartageney,
cc’ing Al Kassar and Stavig) which Godoywrotethatbecause Kartagener would “be unable to
fulfill [his] end of the contractual agreemeént, respectfully request that you return my retainer,
in full to the third party who sent it to yould., Ex. D; see idat 8.

February 13, 2010 Having notreceiveda responséom KartagenerGodoy sena letter
to Stavis (“2/13/10 Letter to Stavis”) addressing Stavlaisuary 29, 2010 letter. Gode\etter
addressed both who would represent him in the appedharsiibject of legal fees-irst, Godoy
soughtto correct Stavis’s account of how Kartagener came tured. Rather than ‘decid[ing
heg wantedsomeone new,’ as Stavis&tterhad described, Godayrote

[W]e signed a contract of agreement on December 9, 2008, where you were to

represent us aprimary counsel on our defense. On the subsequent month, |

decided to have additional help and a different opinion of someone that would
provide with [sic] new ideas.. . [U]ltimately | accepted your suggestion to hire
your friend Mr. Steven Kartageneon basis you [sic] continue to be primary
counsel in the defense. . | have always considered you my attorney of record,

and the others were just for opinion purposes, that could have helped.

Id., Ex. E at 1. With respect to the fees, Godapte



| am concerned about howm | going to terminate my contract with Mr.

Kartagener, with the idea of being freed from both parts of the signgdirisi

February 11, 2009, and hdwewould realize the retainer fund anticipated, because

| need to return it téhe person that provided it. Since Mr. Kartagener does not

answer to my correspondence, | ask you to please intervene.
Id., Ex. E at -2 (emphasis omitted}ee alsad. at 8.

February 23, 2010 Stavisresponded to Godoy’s February 13, 2010 letteiting:

You also wrote that you are “concerned” about terminating your contract with

Steven Kartagener, particularly the “retainer fund” and the “person vadwided

it.” Let me assure you that | have consulted with that person and he is very happy

andsatisfied that | am representing you. He already knows that Mr. Kartdugener

refunded the retainer to me and | am using it to represent you on this appeal. There
is no problem with Mr. Kartagener. He is off of the appeal and | am the one who
is represnting you. You need not worry about this.
Id., EX. F;see alsad. at 8—9. Stavisaddedthat he is “working day and night on [Godoy’s]
appeal,” and that “I always considered you my ‘client’ even if Steven Kar&gvas coming in
to work with me on youcase.” Id., Ex. F, at 1-2.

February 25, 2010 Stavis sent a letter to the Second Ciratmintaininga Notice of
Appearance as substitute counsel for Kartagener, representing Gdday9; id., Ex. G. Stavis
wrote “l already represent the le&efendantApelllant [sic], Monzer Al Kassar.ld., Ex. G.
Godoy aleges, however, that Staxareadyrepresented him, having (on January 10, 26G&)
a notice of appearanaethe district courandhaving nevemoved to withdraw.Id. at 9.

March 22, 2010 After Godoy contacted Al Kassad. at 10,Al Kassar sent a letter to
Stavis (“Al Kassar 3/22/10 Letter to Stavis’As to the $100,000etainer paid to Kartagener, Al
Kassar wrote:

[Godoy] is not happy or agreeing with the money sent bag&udrom his X[sic]

lawyer, without any permission from him or the people who senf$ichor the

people who sent the money and he wants to know your fee out of it[In.my

letter from January 28, 2010,] | have told ytilagree with what evdsic] [Godoy]
agrees.”



Id., Ex. H, at 1-2see alsad. at 10-11.

March 30, 2010 By letterto both Godoy and Al Kassar (“Stavis’s 3/30/10 Letter”),
Stavis responded to Al Kassal&dter and addressed the fee issue at lengthat 11;id., Ex. H,
at 2. Stavisvrotethat tre flat fee he received was for the “pestdict sentencing litigation and
[Al Kassar's] appeal,WhereaKartagener “was to receive a fee of $100,000 to represent
[Godoy] on appeal.”ld., Ex. H, at 2. Stavis wrotehatKartagenemwas goingo writethe fact
section of the appellate brjefndstatedthat when Kartagener proved unavailable, “you both
agreed that the retainer paid to [Kartagener] would be paid to me as my feprésenting
[Godoy] as well’ Id. Stavs wrotethat he had chardehis hourly fee of between $450 and $495
for his work to finish the brie&nd file it by the first week of March He added that he would
complete thdvalance of his work on the appeal, &ttt complete feavill be theamountalready
paid, which includes the amount refunded to me by Steve Kartage®wad., Ex. H, at 2-3.

April 9, 2010 Godoy responde(t4/9/10 Letter to Stavis”) In strongterms, Godoy
disputed that hbadconsented to Staviskeeping Kartagener’s retaineld. at11. “l never
agreed to give you the $100,000.00, which was originally paid to Steven R. Kartagener, as
retainer to represent meld., Ex. I. Citing hisoriginal letter agreemeuainticipating a $125,000
flat feefor Stavis, Godoy wrote, “If you don’t want to keep your original agreement and
represent us both for the $125K, that is fine. | will file my own brief, or ask the tcoapipoint
me counsel to represent medd.

April 12, 2010 and April 13, 2010Stavis responded with lettesenton April 12, 2010

(“Stavis’s 4/12/10 Letter”) and April 13, 2010 (“Stavis’s 4/13/10 Letter”). StavApril 12,

3 The appeal brief was filed on behalf of Godoy and Al Kassar on March 8, 2ppeal
Docket.



2010 letter, to Godotated that it was iresponse ta March 30 letter from Goddyvhichthe
parties havaot attached to their pleadingsJtavis'sApril 13, 2010 letter, to Godoy and Al
Kassay responded to Godoy’s April 9, 2010 lettdéd. at 11. In both, Stavis wrote that he had
not undertaken to replace Kartagener until both Godoy and Al Kassagiead, and thaAl
Kassarhadagreed that Stavis would receive Kartagener’s retainerSeed., Ex. J at 1; id.,
Ex. K, at 1. Stavisvrote that thel2/9/08GDB Letter Agreementvas no longer controlling
“because there was a subsequent retainer agreement pursuant to which Stegend€asas to
be paid $100,000. Once | took over from him at your specific request, | was entitled td be pai
his fee.” Id., Ex. K, at 1. Stavis added: “I will not refund the money | was paid to represent you
on appeal.”ld. Stavis suggested that Godmguest that the @irt of Appealsappoint him
counsel immediatelyld., Ex. K, at 1-2.

April 26, 2010 and May 10, 201@odoy responded with two letteis Stavis one on
April 26, 2010, the other on May 10, 201d. at11-12;id., Ex. L. Ineach Godoyrecapped
the events leading t8tavis’sandKartagener’s hiring, and repeated his demand for the return of
Kartagener’s retainer fedd. at 1112 Also on April 26, 2010, Godoyrote Kartagener,
statingthat hehad not authorized Kartagener to give Stavis the $100,000 retainer fee and
demanded its returnid. at12;id., Ex. M. Godoy acknowledges that at that point, “with the
appeal already in motion and no money to hire additional Counsel, Godoy was forced to let

Stavis solely represent him on appedt” at 124

4 On August 9, 2010, Godoy filedpso sesupplemental brief. On December 14, 2010, a reply
brief was filed on behalf of both Godoy and Al Kassar. On February 7, 2011, the Second Circuit
held oral argument, at which Stavis appeared on behalf of both Godoy and Al Kassal. Appea
Docket;Al Kassar 660 F.3d at 114.



2. Outcome of Godoy’s peal andlater challenges to his conviction

On September 21, 2014fter oral argumenthe Second CircuaffirmedGodoy’s and Al
Kassar’'sconvictions. See generally Al Kassa860 F.3d 108. The Second Ciradfected the
defendants’ claims that the prosecution was aimed solely at extratergtordlctthat the
defendants’ due process rights had been violatedhamthere wamsufficient evidence See
id. at 117.

On December 212011, Stavis filed a petition for certioraAppeal Docket.On May
14, 2012, the Supreme Court denied the petitldn.see132 S. Ct. 2374 (2012).

Godoylater petitioned fohabeas corpuselief under 28 U.S.C. § 2255, in which he
claimedineffective assistance of couns€ompl. at 12. In addition tohallengingtrial
counsel’sstrategyseeid. at 12—13, Godoyglaimed that Staviead“violat[ed] his right to
attorney of choice by failing to return the $100,000 [retainer] so that he could hiferardif
attorney, id. at 13.

3. Subsequenttommunications regarding thedisputed retainer fee

During the litigation onfte § 225%etition, Stavisexchanged emails with Al Kassar
regarding thelispute over the Kartagener retain&eed. at 13-15;id., Ex. N;id., Ex. O.

On June 9, 2014, Godoy s&iDB a “Formal Requedbr Reimbursement of Funds,”
demanding the return of the $100,000 Kartagener retainer within 30 daytatingthat if the
money werenot returned, he would sue for breach of contract, breach of fiduciary duty, and
malpractice.ld. at 16;id., Ex. P.

OnJune 17, 2014, Stavis emailed Al Kassar, notifdhilassar abouGodoy’s demand
andasking Al Kassar to clarify whether the money for Kartagener's retaatecomdrom Al

Kassar’s family or Godoy’s familyld. at 16;id., Ex. Q at 1.
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OnJune 23, 2014, Al Kassar responded by affidaMié stated-apparently contrary to
Stavis’s premise-thatthe $100,000 retainer for Kartagemad comdrom the sale of Godoy's
assets, which Al Kassar’'s familyndertook at Godoy’s requedd. at16-17;id., Ex. Q at 4.

B. Procedural History®

On August 4, 2014, Godoy filed the ComplaidaiedJuly 30, 2014).1t brought claims
of breach of contract, breach of fiduciary duty, and malpractice against, &&&s and
Kartagener.ld. at 18-34. On September 4, 20X3DB and Stavis appeared. Dkt. 2, 4.
Kartagenerdespitesubmittingpro secorrespondence to the Coartd despite being a practicing
attorney hasyet to filean appearance in the case.

For clarity’s sake, the Court presents the ensuing procedural HissbBs it pertains to
Stavis andsDB andthen as it pertains to Kartagener

GDB and Stavis On October 17, 2014;DB and Stavis filech motion to dismiss, Dkt.
11, along witha supporting memorandum of law, Dkt. 1Z53DB Br.”), anda supporting
affidavit, Dkt. 16 (“DouglasAff.”), with exhibits attachedin a submission dated December 18,
2014 and filed on January 30, 2015, Godoy opd@DB’s motion to dsmiss Dkt. 33 (“Godoy
Opp.Br.”), with anaffidavit included. On January 16, 2018DB and Stavis filed a reply in
support of their motion to dismiss. Dkt. 350B ReplyBr.”). By document dated February 4,
2015 and filed on February 20, 2015, Godoy submitted a sur-reply in oppositiomtottae to

dismiss Dkt. 36 (“Godoy Sur-Reply”). On February 13, 20ER)B and Stavis filed a letter

5> Because of admistrative errors that led to delayed filing of certain of Godoy’s subamissi
the sequence of filings as reported on the docket does not accurately reflect ¢éinesana
dates of all relevant filings. The Court’s ensuing account of the case’sipraldaistory
attempts to reconstruct the actual dates when submissions were made.
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objecting to Godoy'’s sur-reply. Dkt. 35. In a submission dated March 17, 2015 and filed on
June 19, 2015, Godoy moved fmceptance diis sur-reply. Dkt. 40.

Kartagener In asubmission dated December 22, 2014 and filed on June 19, 2015,
Godoy moved for default judgment againgtartagener. Dkt. 41. On December 31, 2014,
Kartageneractingpro se filed a declaratiompposing the motion for default and supporting
GDB'’s motion to dismisDkt. 30 (“Kartagener Decl.”)In a submission dated January 15, 2015
and filed on January 30, 2015, Godoy omubsartagener’'sleclaration. Dkt. 34 (“Godoy
Kartagener OppBr.”). In a submission served on February 8, 2015 and filed July 7, 2015,
Godoy moved t@mendhis opposition to Kartagener'edaration Dkt. 43 (“GodoyKartagener
Am. Opp.Br.”).®

Subject Mattedurisdiction On August 14, 2015, the Cowstda spontéssued an ler
giving Godoy an opportunity to file a supplema&rgubmission demonstrating a basis for the
Court’s execise of diversity jurisdictionDkt. 45. In a submission dated September 9, 2015 and
filed on September 15, 2015, Godoy preddactual allegationgegardinghis and defendants’
citizenship. Dkt. 46 (“Supp. Compl.”). On September 17, 2015, the Court issuedkan o
directingGDB to respond to Godoy’s submission as it pertained to the citizenship of GDB'’s
partnersDkt. 47. On September 18, 2015DB filed a letter in responseDkt. 48 (“GDB Juris.

Ltr.").

® The dates of Godoy’s amended opposition to Kartagener’s Declaration are elusivethéir
substance and context, this submission was preparedhaftaitial oppositiorto Kartagener’s
declaration. However, Godoy’s amended opposition is dated January 7, 2015, even though it
was served by mail on the other parties on February 8, 2015.
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Il. Discussion

A. Subject Matter Jurisdiction

“[S]ubject matter jurisdiction is an unwaivaldme qua norfior the exercise of federal
judicial power,”Curley v. Brignoli, Curley & Roberts Assp815 F.2d 81, 83 (2d Cir. 1990),
and “[i]f the court determines at any time that it lacks subfeatter jurisdiction, the court must
dismiss the actighFed. R. Civ. P. 12(h)(3). Godoy clairesbject matter jurisdictiobhased
both on the presence of a federal quesser28 U.S.C. § 1331, and on diversity of citizenship,
see28 U.S.C. § 1332. Recognizing that there did not appearddhsis to claim federal
guestion jurisdiction but that the existencelersity jurisdictionwas unclearthe Coursua
spontegaveGodoy,pro seandincarceratd, “an opportunity to replead the diversity
requirements with greater specify,” ljemba v. Litchmanl27 F. App’x 5, 7 (2d Cir. 2005)
(summary order)see alsdHousand v. Heimarb94 F.2d 923, 925-26 (2d Cir. 1979), and
thereafter sought clarification from GDB as to the citizenship of its members.

“[D] iversityjurisdictionexists over civil actions (1) between ‘citizens of different States’
and (2) between ‘citizens of a State and citizens or subjects of a foreign stateck Co. v.
SCS Commc'ns, tn 251 F.3d 315, 322 (2d Cir. 2001) (quoting 28 U.S.C. § 1332), protheed
amount in controversy exceeds the required jurisdictional amount, currently $75,000, 28 U.S.C.
8 1332. Diversity jurisdiction“is available only when all adverse parties to a litigation are
completely diversén their citizenships.”ld. When a party is an aligor diversity purposes,
“diversityi[s] . . . defeated if another alien party is present on the other side of the litigation.”
Franceskin v. Credit Suiss214 F.3d 253, 258 (2d Cir. 2000yt alteration in original)
(quotingInt’l Shipping Co. v. Hydra Offshore, In875 F.2d 388, 391 (2d Cir. 198%nternal

guotation mark omitted).
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As to Godoyhe alleges thafpr purposes of ascertaining whether there is diversity, he is
a citizen of Spain. Supp. Compt2—4. In support, he notes that he has Spanish citizenship,
lived in Spain for the nine years before his extradition to the United States, anddeaan
effort and has no intention to change his Spanish domicilat 2-3. Those allegations suffice.
That Godoy is todayncarceratedhn this country does not alter this result: In the Second Circuit,
“[t]he general rule is that, for diversity purposesagners retain the domicile that they
possessed prior to their incarceraticalthough this presumption is rebuttablenCurto v.

LoCurto No. 07 Civ. 8238 (NRB), 2008 WL 4410091, at *5 (S.D.N.Y. Sept. 25, 2@i8)g
Housand 594 F.2d at 925 n.5).

As to defendants, Godoy alleges that Stavis and Kartagener are citizess diokk.
SeeSupp. Complat5. As to GDB, “for purposes of establishing diversity, a partnership has the
citizenship of each of its partnersferrick Co, 251 F.3dat 322. Godoy allegel that GDB'’s
partners are New York citizersbased on the firm’s office location—and that no partean*
claim a Spanish domicile.Supp. Compl. at 5Althougha patner ofGDB need only be an
aliento defeat diversity(GDB's response to the Court’s September 17, 20dkeCOcorfirmed
that “none of the members of [the partnership] are aliens or claim resitlesncy country other
than the United States of AmericaGDB Juris. Ltr. at 1. Therefore, because the amount
cortroversy based otinedisputed retainer exceeds $75,0005 Court has subject matter
jurisdiction.

B. Godoy’s Motion for a Default Judgment Against Kartagener

The Court may grant a default judgment in favor of a plaintiff when a defendant has
failed to plead or otherwise defend an acti®eefFed. R. Civ. P. 55(a). “The dispositions of

motions for entries of defaults and default judgments . . . are left to the sound ahswrati
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district court because it is in the best position to assess the individual circurastbacgven

case and to evaluate the credibility and good faith of the par@son Oil Corp. v. Diakuhara

10 F.3d 90, 95 (2d Cir. 1993). The Second Circag repeatedly emphasized its “preference for
resolving dsputes on the meritsid., and “when doubt exists as to whether default should be
granted or vacated, the doubt should be resolved in favor of the defaulting iy 96.

In determining whtherto grant default judgment, the Court should consider the criteria
set out in Federal Rules of Civil Procedure 55(c) and 60(b) a&ddand Circuit case lansee
Pecarsky v. Galaxiworld.com Lid®49 F.3d 167, 168, 170-71 (2d Cir. 2001). A defaaly be
vacated for “good causd-ed. R. Civ.P.55(c), and garty may be relieved fromdefault
judgment forjnter alia, “mistake, inadvertence, surprise, or excusable negiectjd. 60(b).

Good cause and the Rule 60(b) criteria “should be construed generdastgri Oil, 10 F.3dat
96. As the Second Circuihstructs district courtsconsidering default judgments should be
“guided by three principal factorg¢1l) whether the detdt was willful, (2) whether the defendant
demonstrates the existence of a meritorious defense, and (3) whether, and tdemihat e
vacating the default will cause the nondefaulting party prejudic&®&te St. Bank & Trust Co. v.
Inversiones Errazurizimitada 374 F.3d 158, 166—67 (2d Cir. 2004) (quotthg.C. v.
McNulty, 137 F.3d 732, 738 (2d Cir. 1998)) (addressing motion to vacate under Rule €€¢b))
alsoTraguth v. Zuck710 F.2d 90, 94 (2d Cir. 198@isting same factors for resolving a motion
under Rule 55(c)).

Here, e December 22, 2014, Godoy movieddefault judgment against Kartagener for
“failing to plead, appear, answer, nor [sic] defend” the Complaint. Dkt. 41, at 1. Goddy note
that, as of that time, 109 days had elapsed sincadg@rehadsigned a waiver of service of the

Complaint, well beyond the 60 days to answer for defendants who waive service under Fed. R.
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Civ. P. 4(d)(3).1d. at 2 see alsdkt. 3 (waiver of service signed August 29, 2014). Godoy’s
motion sought a judgment of $500,000 in damages, consistent with his Complaint. k.41,
Nine daydater, Kartagenefiled, pro se adeclaration opposing the motiohle stated thatis
failure to answer or otherwise move against the Complaint was based ork lukfiauiliarity

with civil litigation, on a mistaken assumptiefbased on a discussion with Stavigat Stavis
and GDB would protect his intereststhis lawsuit and the demands of his crimirggfense
practice. Kartagener Decl. 12

Although Kartagear’'s disregard of basic litigation formalities (such as filing a notice of
appearancand answering a Complaint)dssmayinggiven his status as an attorney, the Court is
persuaded that entry of a default judgment is unwarranted, for two reasonsKdfiegyener has
demonstrated degree ofjood cause for his failure to defenidartagener credibly explains that
he made a mistake in assuming that his interests were being representadsogrist GDB, who
timely defended against Godoy’s claims. The Court does noKangener’'s actions willful
in that there is no basis to believe that he was deliberately avoiding appeé&vneglie Court.
SeeAction S.A. v. Marc Rich & C®51 F.2d 504, 507 (2d Cir. 1991) (defendant deliberately
did not appear tavoid possible indictment iforum state).Indeed, Kartagner acted promptly
to oppose Godoy’s motion for a default judgment, and did not reguert order for him talo
so. See Pecarsky49 F.3d at 172-73.

Second, for a number of reasons, the interests of justice do not support entry of a default
judgment. SeeFed. R. CivP.60(b)(6). The Coutteredismisses two of Godoy’s claims. As to
the third, for breach of contract, the parties’ submissions leave unclear wKattaggenemwas
or was not authorized to repurpdseStavis the $100,000 retainer that Godoy had given him.

Permitting the case taq@ceed to discovery and, if warranted, trial, will assure resolution on the
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merits of Godoy’'slaim that the lawyers kept this sum without permissidnd there is no
prejudice to Godoy from allowing the case to proceed forward on the merits—sthiere i
example, no claim that delay occasioned by Kartagederegard of this lawsuit resulted in the
destruction of relevant evidenc€ompareAction S.A.951 F.2dat 507-08 (finding prejudice as
result of an eightrear delay irproceedings).Finally, the Court notes, Godoy’s default judgment
motion seeks $500,000 in damages, five times the value of the allegedly misapplied retainer
The pleadings and submissions here supply no basis on which such damages could bé justified.
For these reasons, and inagaition of the Second Circuit’s preference for resolving
casen the meritsthe Court exercises its discretion to deny Godoy’s motion for a default
judgment.
C. Kartagener’s and Godoy’s Additional Requess Regarding Filings
In opposing default judgmerKartagenerasked for an opportunity to answer or move to
dismiss the Complaint, and that lisclarationbe construed as motion to dismissKartagener
Decl. 1 13. Godoy, for his part, made two submissions (both styled as oppositions) in response
In the interest of giving theg®o separties the opportunity to be heard, the Court grants
Kartagener’s request that ldeclaration be construed as a motion to dismiss, and Godoy’s

motion that the Court accept and consider his oppositions todbiairaton.

" The Complaint seeks $500,000 in compensatory and punitive damages. Compl. at 35. Punitive
damages are generally unavailable for claims of breach of contract, Gooleyssisviving

claim. See Zarour v. Pacific Indem. Cd®lo. 15 Civ. 2663 (JSR), 2015 WL 4385758, at *6

(S.D.N.Y. July 6, 2015) (“[U]nder New York law, punitive damagesi®ach of contract are
available only ‘if necessary to vindicate a public right.” (quothyd. Univ. v. Cont’l Ins. Co.

87 N.Y.2d 308, 3151995))).
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D. Godoy’s SurReply

Godoy also asks the Court to consider his sptyr which was filed without leaveThe
GDB defendantobjected on the grounds that no nrevidence oargument was raised in their
reply, so as to justify a sueply.

The decision to grant a requested sur-reply is left to the “sound discretioncolitté
Anghel v. N.Y. State Deppf Health 947 F. Supp. 2d 284, 293 (E.D.N.Y. 2013) (quoiey
Pedrero v. Schweizer Aircraft Cor@35 F. Supp. 2d 251, 258 (W.D.N.Y. 200@hternal
guotation mark omittedpff'd, 589 F. App’x 28 (2d Cir. 201%summary order)cert. denied
135 S. Ct. 2896 (201%).The GDB defendants are correct that Godoy could have raised the
arguments in his sur-reply in his original opposition brief. However, the Court, isdtetion,
will receive Godoy'’s sureply, out of solicitude for histatus as pro selitigant—and in
recognition that comparable solicitude is being extended tortheeKartagenerand to
“permit comprehensive adjudication of the issues rais€frespondent Servs. Corp. v. JVW
Inv., Ltd, No. 99 Civ. 8934RWS), 2004 WL 2181087, at *7 (S.D.N.Y. Sept. 29, 20@4jd
sub nom. Correspondent Servs. Corp. v. First Equities Corp. qof443a.F.3d 767 (2d Cir. 2006)
(per curiam)

E. The Motions to Dismiss

The Court next@dresses th&DB defendantsmotion to dismiss, and Kartagener’s
declaration, which the Court is treating as a motion to dismiss. Defendants msmiss cll

of Godoys claims?

8 Federal Rule of Civil Procedure 15(a), on which Godoy relies, is irreleasittapplies to a
partys pleadings, not briefing in support of those pleadings.

® Godoy’s claims against GDB are all based on actions taken by Stavi® aasDer who is
separately named as a defendant. Foptinpose of the motion to dismiss, there is no basis to
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To survive a motion to dismiss under Rule 12(b)(6), a complaint must plead “enough
facts to state a claim to relief that is plausible on its faBell Atl. Corp. v. Twomb|y550 U.S.
544, 570 (2007) A claim will only have “facial plasibility when the plaintiff pleads factual
content that allows the court to draw the reasonable inference that the defendhl# ferl the
misconduct alleged.’Ashcroft v. Igbal556 U.S. 662, 678 (2009). A complaint is properly
dismissed where, as a matter of law, “the allegations in a complaint, howesecould not
raise a claim of entitlement to reliefTwombly 550 U.S. at 558Accordingly, a district court
must accept as true all wgdleaded &ctual allegations in the complaint, and draw all inferences
in the plaintiffs favor. See ATSI Comrims, Inc. v. Shaar Fund, Ltd493 F.3d 87, 98 (2d Cir.
2007). However, that tenet “is inapplicable to legal conclusiolghal, 556 U.S. at 678A
pleading that offers only “labels and conclusions” or “a formulaic recitafitimrecelements of a
cause of action will not do. Twombly 550 U.S. at 555.

District courts are “obligated to constrpe secomplaint[s] liberally,”"Harris v. Mills,
572 F.3d 66, 72 (2d Cir. 20Q9nterpreting them “to raise the strongest arguments that they
suggest,Triestman v. Fed. Bureau of Prisod&0 F.3d 471, 474 (2d Cir. 2006). Courts may
not, however, “read intpro sesubmissions claimthat are not ‘consistentvith thepro se
litigant's allegations, or arguments that sadmissions themselves do not ‘suggedd”’at 477
(citations omitted).Pro sestatus “does not exempt a party from compliance with relevant rules
of procedural and substantive lawlraguth 710 F.2dat 95(quotingBirl v. Estelle 660 F.2d

592, 593 (5th Cir. 1981))nternal quotation marks omitted)

differentiate between GDB and Stavis, who, on the facts pled, acted at all times agagtartn
GDB rather than in a separate capacity.
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1. Godoy'’s breach ofcontract claim

Under New York lawt® abreach of contraatlaim mustallege: “() the formation of a
contract between the parties; (ii) performance by the plaintiff; (iii) faibfrdefendant to
perform; and (iv) damagesJohnson v. Nextel Commc'ns, 1660 F.3d 131, 142 (2d Cir. 2011)
(citing Eternity Global Master Fund Ltd. v. Morgan Guar. Trust Co. of N8¥5, F.3d 168, 177
(2d Cir.2004)).

a. The GDB defendants

Godoy’s breach of contract claiagainst the GDB defendarddequately pleads the

requiredelements.Godoy alleges that the 12/9/GDB Letter Agreement-signed by Godoy,

Al Kassar, and Stawsestablished that Stavis would represent Goddglihof his appeal for a

flat fee of $125,000, Compl. 5, 19=2d., Ex. A; that Godoy performed by paying that flat,fee

id. at5, 21 that Stavisdiled to perform by demanding and keeping an additional $100,000 for
work he had already contracted to perfortnat 7, 11-12, 21-22; arttiat the breacdamaged
Godoy by costing him $100,000 and by impeding Godoy'’s ability to use that money to choose
ard hire a different attorneyd. at 12-13, 22-23.

In pursuing dismissal, tt@DB defendants do natenythat the 12/9/0&DB Letter
Agreement was valid contractvhensigned But, based oallegations in the Complaint and
documents incorporated it, they argughatGodoy cannot state a claim for breadthat
agreement because it wasdified as a matter of law, by express agreement of the parties and

by estoppel.GDB Br. 10, 13.

10 pefendants argue that New York law governs the contract, GDB Br. 10 n.2, and both parties
rely on such law in their paperge id, Compl. at 18; Godoy Opp. Br. 6. “[llmplied consent
[through the parties’ briefs] to use a forum’s law is sufficient to estaltisice of law.”
TehranBerkeley Civil & Envtl. Engs v. Tippetts-Abbett-McCarthy-Stratto888 F.2d 239, 242

(2d Cir.1989);accordKrumme v. WestPoint Stevens Jr&38 F.3d 133, 138 (2d Cir. 2000).
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“Under New York law, partiesmaymodify a contractby anotheragreenent,by course
of performanceor by conduct amountingp a waiveror estoppel” Dallas Aerospace, Inc. v.
CIS Air Corp, 352 F.3d 775, 783 (2d Cir. 2003) (quoti@d Chems. (U.S.A)) Inc. v. Vinmar
Impex, Inc.81 N.Y.2d 174, 179 (1993))lt is “[f] undamental to the establishment alomtract
modification[that] proof of each element requisite to the formulation adraract be shown.

Id. (quotingBeacon Terminal Corp. v. Chemprene, J7& A.D.2d 350, 354 (2d Dep’t 1980)
(first alteration in oginal)). Decisive here his requires mutuassento the modifiederms.
Id.

To prove anodificationof an attorney-client agreement, “the burden is on the attorney to
establish that the client acquiesced in the agreement ‘with full knowledge of mlatagal
circumstances known to the attorney,” and that such acquiescence was not brought about by
fraud on the attorney's part, or misconception on the part of the clieimg’v. Fox 7 N.Y.3d
181, 190 (2006) (quotinGreene v. Green®6 N.Y.2d 86, 92 (1982)keealso Mar Oil, S.A. v.
Morrissey 982 F.2d 830, 838 (2d Cir. 1993)ew York courts viewan attorney’s claim of a
midstream modificatiotno a fee agreementith particular scrutiny.See Naiman v. N.Y. Univ.
Hosps. Ctr, 351 F. Supp. 2d 257, 263 (S.D.N.Y. 200Baye v. Grindlinger78 A.D.2d 690,

690 (2d Dep’t 198p(“The rule is well established that asctintractsetween an attorney and
his client subsequent to employment which are beneficial to the attorney, it i9ogmuom the
attorney to show that the terms are fair and reasonable and fully known and undershesod by
client.”); In re Howell,215 N.Y. 466, 4721915) (attorneyclient agreements modifietlring
course of representation will be “carefully scrutinized”).

The GDB defendants argueat there were two modifications to th2/9/10 GDB Letter

Agreement But as to neither alleged modification do thets alleged inhe Complaint and
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other cognizable materials unambiguousiynonstrate a modification of tagreement, agreed
to by Godoy, under which Stavis was permitted to keep the $100,000 once earmarked for
Kartagener.

The first modification, the GDB defendants argoe;urredvhen Kartagener was
retainedin February 2009, two months after Stavis’s retention. tistmaterial€ognizable at
this stage reveal two different perspectives on the impact of that retent®tavis appellate
duties. The GDB efendants contentthat Kartagener was be in a “lead role on the algpe
GDB Br. 11 (citing Compl., Ex. H). Godoy countensit Kartagener was “only’ retained to
provide fresh ideas and opinions,” and that his retention did not relieve Stawistigctual
responsibility aghe lead attorney responsible for the appeal. Godoy Opp. &eJlsacCompl.
at 6 (alleging that Gaoy “decided that he wanted an [additional] third attorney with a fresh set
of eyes to work with Stavis and Sorkin on appeal”) (brackets in origidalEx. E (“l decided
to have additional help and a different opinion of someone that would provideemitideas.).
Supporting Godoy’slaimis that the 12/9/10 GDB Letter Agreeme&vds not—based on the
pleadings and cognizable correspondenoessdifiedin writing when Kartagener was retained
And the 12/9/10 Letter Agreement had not limitedsicope theppellate work for which St
was being retained. d¥ did it provide that a separate attorney would be responsible for a subset
of Godoy’s appellate work. Insteatie agreemerdommitted Stavis to handle, without
limitation, “all postverdict legal sevices.” Id., Ex. A (emphasis added).

The Court cannot, on the pleadings, choose arttumgartiesdiffering factual claims as

to concretelywhat they expectedat the point Kartagner was hired-Stavis’s appellate duties
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to bel! But evenif on the pleadingthe GDB defendants’ claimouldbe acceptethatall
concerneaexpecteKartagener to play eole on the appeal that walikerve to reduce Stavis’s
work, this would not mean that Stavis’s contract with Godoy had been modifiectly
becaus&sodoy understoothat Kartagnerwould play an activerole on his appeal does not
mean that Godoy assentdthe transfer of the contrac4.00,000 retainer todifferentlawyer
in the event Kartagen@&rere incapacitatedlit certainly does not dictate that Godoy consented to
payingStavisan additional $100,000 for taking on Kartagener’s work. On the contrary, Godoy
could reasonablifave expecte8tavis—who as triakcounsel was familiar with the record below,
and who had committed to handle “all” of Godoy’s appellate work for $125,80@harge
materially less fowork on the appeal thdtartagenerwho would have needed le@arnthe
record belowfrom scratch
The GBD defendants argue thasacond modificationcaurred after Kartagener failed

to obtain security clearance and was terminated as appellate colineglargue that Godoy
agreed to allow Stavie take over Kartagenarwork, andthat the parties’ communications
“indisputably demonstrate” that Godoy agréledt Stais would keeKartagener’s retainer.
GDB Br. 12(citing Compl.,Ex. C;id., Ex.E).

The documents on whidhe GDB defendants rely do ngupport this claim at all
Godoy does not dispute that he agreed thatisStewld represent him on the appessle Compl.
at 12, asthe 12/9/085DB Letter Agreement already committed Stavis to Bat on the
disputed point—whether Godoy agreed that Stavis would Kagjpgener’s retainence

Kartagener dropped awasthe cognizable documents reflect no such agreengtavis’s

1 The letters by which Stavis and Kartagener were retained do not specifytteaudys role,
and instead describe the appellate awsEnt in substantially identical termSeeCompl., EXx.
A;id., Ex. B.
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January 29, 2010 Letter to Goddgr example, states that Kartagener’s hiring altered the
arrangement between Stavis and Godoy, but it does not mentioidfeEg, C, and Godoy’s
February 13, 2010 response reflects Gélerongdisagreementhat Stavis obligations under
the original agreemeimad been revised]., Ex. E. Godoy furthestatedhisintentionto recoup
Kartagener’'s $100,000 retainer, “because | need to return it to the person that providied it.”
And hisensung letters emphaticallyeflect Godoy’s lack of consent to Stavis’s bid to keep the
$100,000.

Far from demonstrating mutual assent to a modification, these |éttemgthing,suggest
that Stavis and Godoy did not have a meeting of the minds as to the fate of that $10®,000.
coursethe evidence adduced in discovery may yet prove such agreement. Such evidence may
show, for example, that Godoy elsewhere agreed, or delegated to a third pauthdrgy to
consent to Stavis’s retention of the additional $100,000 in consideration for additional work, or
that the $100,000 belonged to Al Kassar aagnot Godoy’s to control. But on thpFesent
motion to dismiss, Godoy’s claim not to have consented to Stavis’s taking an additional
$100,000s, at abare minimum, plausible.

The GDB defendants alternatively argue that Godoy is estopped from claiming a breach
of contractbecause h@stensibly, induced Stavis to take on additional wayrlpromising Stavis
that he could keeldartagener’s retainer.SeeGDB Br. 12—-13. But thearties’ communications
do notestablishany such commitment by Godoy. And the cases on which the GDB defendants
rely areinapplicable. Under 8w York General Obligations Law $5-301,n general;'a
written agreement that expresshates it can be modified only in writing cannot be modified
orally.” Towers Charter & Marine Corp. v. Cadillac Ins. €894 F.2d 516, 522 (2d Cir. 1990).

The equitable estoppel caseswhich theGDB defendants rely limit the reach of § 15-301
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insofaras they bar a parthathas “induced another’s significant and substantial reliance upon
an oral modification” from relying on the statute to preclude proof of the orafficaddin. Club
Haven Inv. Co., LLC, v. Capital Co. of Am., LLX&0 F. Supp. 2d 590, 592 (S.D.N.Y. 2001)
(quotingRose v. Spa Realty Assot2 N.Y.2d 338, 344-45 (1977)). But the 12/9GIBB

Letter Agreemendloes not prohibibral modification And Godoy is not invoking 8 15-301 to
preventGDB defendants from arguing that an oral modification occurkéelasserts, instead,
factualy, that it simplydid not occur. Equitable estoppel does not preclude Godoy from
factuallycontestinghat themodificationclaimed by defendantswhether written or ora-took
place.

In a second argument based on estoppel, the GDB defendants argue that they relied to
their detrimenbn Godoy'’s hiring of a third lawyeKartagenerin that this led them to divide up
appellateaesponsibilitiesvith him. GDB Br. 12-13; GDB Reply Br.4-5. And, they argue, they
then relied on Godoy’s “encourage[ment]”’ to continue wantkhe appealfter Kartagener
dropped out, and did “an immense of [sic] amount of work in a short period of tmilee
expectation thabtaviscouldkeepKartagener’'s fee GDB Br. 13 see alsdGDB Reply Br. 5.

The cognizable facts, however, do not compel the finding of such an esttjgypel.
claim for equitable estoppel ‘rests upon the word or deed opargupon which another
rightfully relies and so relying changes his position to his injurgdia House Mezz LLC v.
State St. Bank & Trust Go/20 F.3d 84, 90 (2d Cir. 2013) (quotiNgssau Trust Co. v.
Montrose Concrete Prods. Corp6 N.Y.2d 175, 1841982). Godoy disputes that Stavis could
rightly rely on their communications, or on the addition &tdr subtractiomf Kartagenefrom

the appellate teamas a basis to kedfartagenes $100,000.SeeGodoy Opp. Br. 6; Godoy
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SurReply3. And Godoy'detters to Stavis are consistent with this position.

Whether Stavis coulwfully keep Kartagener’s retainer in reliance on the feotsvn
to himis, ultimately, afactual question that cannot be resolved on the pleadings. Among the
factsthat mayberelevant tosuch a defense of estoppet (1) the role the parties anticipated
Kartageneto play on the apped¥,(2) the extent to whicKartagenes fee was understood to
reflect “rampup” time familiarizing himself with the cas€) whether Godoy, ifact,
“encouraged” Stavis to take 6Kartagenes work,” as opposed to insisting that Stavis handle
the entire appeal consistent with tireginal retainer agreemerand @) any oral
communicationgor asyet unproduceavritten communications)etweenGodoy (or hisagent$
and GDB relevant to the terms under which Stavis would tak&aridgenes work.” Notably,
estoppel was found in the cases on which the @BBndants relyot on the pleadings, but
later, at summary judgmenSeeGDB Reply Br. 5 €iting Towers Charter894 F.2d at 5225.
Fed. Sav. & Loan Ass’n of Georgia v. 21-26 E. 105tAS&toc,. 145 B.R. 375, 381 (S.D.N.Y.
1991),aff'd, 978 F.2d 706 (2d Cir. 1992) (table decisjon)

TheCourt, accordingly, denies the GDB defendants’ motiatigmiss Godoy'’s claims
for breach of contract based on Stavis’s retention of Kartagener’s $100,000 refaie&DB
defendantsof courseremainfree—at summary judgment or at trato contest liability on this

claim, includingundertheir theories of modification or estoppel, if the facts support such

12The GDB defendants’ assertions that Stavis took on “Kartagener’s vgee,=.g.GDB Br.

12, might have different implications depending on whether, for example, Godoy understood tha
Kartagener would share the workload with Stavis and Sorkin in drafting the brigfietmer
Kartagener’s taskaeremore limited—such as consulting dagal issues or reviewing draft

briefs or participating in a pre-argument moot court—gtelthey would not tend to lessen

Stavis’s preexisting workload.
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defenss, or to raise othatefenses otlaimsof entitlement to fees beyond the $125,8@0fee
set out in the original letter agreement
b. Kartagener

Godoyalsohas pledall elements of &dreach of contraatlaim against Kartagenerfirst,
he alleges that there was a contralbetween himAl Kassar, and Kartagenemder which
Kartagener would be paid a flat fee of $100,000, paid for by ret@nexchangdor his work
on Godoy and Al Kassar’s sentegng and appealCompl. at 6, 23-24d., Ex. B. Second, he
alleges that he performéxy payingKartagener the retainénom his funds which were accessed
by Al Kassar’s family. Id. at 6, 24. Third, he alleges that Kartagener failed to perform, in that,
he did not—and could not—represent Godoy or Al Kassar on aplgeal 7, 24. Fourth,

Godoy alleges that he incurred $100,000amages as a result of Kartagesmereach, in that
Kartageneronce realizing that he could not take on the appeal, was contractually obliged to
return he $100,000 retainer, insteadgifing it to Stavis.Id. at 8, 24-25.

Kartagener makes various factual rejoinders. He represents that Godoylkeassal
hired him to join theiappellate defense teakartagener Declf 7 that he understood Stavis to
be Al Kassar’s lead attorney and that Stavis told himfilsatetainer would be paid &\t
Kassar’s familyid. § 6, that he understood the $100,000 check he received to come from Al
Kassar’s familyjd. 1 7;that wherhe failed to obtain security clearan&tavistold him to give
him (Stavis)the $100,00@d. § 8;that he sent Stavis the $100,0@D . 9;and that he believed
there was “nothing wrong” with doing so because he understood the money to be AlsKassar
andthereforehe was simply returning the money to Al Kassar’s representativie8.

On a motion to dismiss, however, the Caiamnot assume these factual claims to be true,

and significant aspects of Kartagener’s narratircluding that the $100,000 paid to him
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belonged not to Godoy, but to Al Kassar—are disputed. The Court must instead draw all
reasonable inferences in favor of Godoy. Kartagener is entitled to attempt mpdéecfacts
favorable to him in discovery, and the facts may substara legally cognizable defense. The
Court notes, however, that to the extent Kartagener may come to deferst #ga claim by
asserting that he repurposed the $100,000 to Stavis in thdajtfotdut mistaken belief that the
$100,000 did not belong to Godoy—perhaps in reliance on representations or difeations
Stavis—due attention will need to be given whether subjective daibis a defense to a
breach of contract.

Kartagener’s motion to dismiss the breach of contract claitheseforedenied

2. Godoy’s reach offiduciary duty claim

“In New York, ‘[a] cause of action for breach of fiduciary duty which is merely
duplicative of a breachf@ontract claim cannot stand.Ellington Credit Fund, Ltd. v. Select
Portfolio Servicing, InG.837 F. Supp. 2d 162, 196 (S.D.N.Y. 2011) (quoRadin Bay Assocs.,
LLC v. Merrill Lynch & Co, No. 07 Civ. 376 (JMB), 2008 WL 2275902, at *3 (S.D.N.Y. June 3,
2008) (internal quotation marks omitted). “Instead, a plaintiff naetf ] forth allegationshat,
apart from the terms of the contratite parties created a relationship of higher trust than would
arise from [their contracts] alone so as to permit a cause of action foh lefeaméiduciary duty
independent of the contractual dutiesld. (alterationsand emphasim original) (quoting
Brooks v. Key Trust Co. Nat. Ass2§ A.D.3d 628, 630 (3d Dep’t 2006)n other words, “[a]
breach of fiduciary duty claim is duplicative when it is based on allegations oiafiguc
wrongdoing that are expsly raised in plaintiff's breach of contract clainNborthern Shipping
Funds I, LLC v. Icon Capital Corp921 F. Supp. 2d 94, 105 (S.D.N.Y. 2013) (citations and

alterationsomitted).
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a. The GDB defendants

Godoy alleges thahe GDB defendantbreached theifiduciary duty to him by keeping,
in exchange for work on the appeal, the $100K@&@ageneretainer, in addition to the flat fee
of $125,000 originally agreed to. Compl. at 26—27, Bie GDB defendants argue that this
claim impermissib} duplicaesGodoy’s breach of contract clainfheyare correct.

Godoy'’s fiduciary duty claim arises from the same facierlyingthe breach of contract
claim. Godoy alleges that Stavis had a fiduciary duty “as his attorngyeamdntract’ id. at 26
(emphasis d@ded); that the breach of duty consisted of Stavis’s helping himself to more than the
flat fee agreed to under the contract; and that his damages consisted of his ovespaying b
$100,000 foilGDB's services. These claims track Godoy’s contract clébee d. at 26-27,
Godoy SurReply 4-5. Therefore, whether or not Stawsnd GDB'’s duties to Godoy with
respect to the $100,000 sounded in contract alone or also in fiduciary dubyeank of
fiduciary dutyclaim againsGtavis and GDB with respect taatitsummust be dismissed

b. Kartagener

Godoy alleges that &tagener breached his fiduciary duty because Kartagener had a
fiduciary duty as Godoy’s attorney and pleeir contract; that Krtagener breached that duty by
transferring to another (Stayithecontractual retainer withut Godoy’s consent; and that Godoy
was damaged thereby by the los$d00,000. Compl. at 30—31. As with the GDB defendants,
this claim is duplicative of, and subsumed by, Godoy’s contract claim aariagener The
Court therefore dismisses Godoy’s claim for breach of fiduciary duty adéansgener.

3. Godoy’s nalpractice claim
To establish legal malpractice, a plaintiff must establish: “(1) attorney negtipé?)

which is the proximate cause of a loss; é)dactual damages.Nordwind v. Rowlands84 F.3d
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420, 429 (2d Cir. 2009) (emphasis omitted) (quofwhtman v. Kirby, Mclnerney & Squire,
LLP, 464 F.3d 328, 337 (2d Cir. 2006)). To show such negligeagdaintiff must allege that
the attorneys canduct ‘fell below the ordinary and reasonable skill and knowledge commonly
possessed by a member of the professi@epogrosso v. LecrichjdNo. 07 Civ. 2722 (BSJ),
2010 WL 2076962, at *5 (S.D.N.Y. May 24, 2010) (quothahtman 464 F.3d at 337)To
show proximate cause ‘plaintiff must estaligh that but for the attorney/negligence, plaintiff
would have prevailed in the matter in question or would not have sustained any addertaina
damages.”Schwartz v. Olshan Grundman Frome & Rosenzvwa$lg A.D.2d 193, 198 (1st
Dep’t 2003. However, ftlhe standard for a criminal defense malpractice claim differs from the
standard for general legal malpractic&ash v. SchwartiNo. 04 Civ. 9634 (DC), 2007 WL
30042, at *7 (S.D.N.Y. Jan. 4 2003@ff'd, 365 F. App’x 555 (2d Cir. 2009) (summary order).
“Under New York law;[t]o state a cause of action for legal malpractice arising from negligent
representation in a criminal proceeding, plaintiff must allege his innocenastmrable claim
of innocence of the underlying offense, for so long as the determination of his guilt of tha
offense remains undisturbed, no cause of action will l&uhouran v. Lan269 F. App’x 134,
135 (2d Cir. 2008fsummary orderjalteration in original) (quotinGarmelv. Lunney70
N.Y.2d 169, 173 (1987)
a. The GDB defendants

Godoy alleges that Stavis and GDB committed malpractice because they “densgd God
of his Sixth Amendment right to effective assistance [of counsel] during bothaha&nd direct
appeal proceadgs.” Compl. at 31 Explaining this claimGodoy’s Complaint incorporated by
reference six claims he madepuarsuing relief in th@etitionhe earliebrought under 28 U.S.C.

8 2255 to vacate, set aside, or correct his sentedead. at 32 (relying on 13 Civ. 2383, Dkt. 1

30



(“8 2255 Br.”)). Specifically, Godoy claimetheffective assistance of counsal five grounds:
for failing to move forseverance from Al Kassar; for failing toore to exclude certain
evidencefor failing to call anexpert witnessfor violating his right to his attoey of choice as a
result of GDB’s retention ahe Kartagener retainefor failing to make separate and distinct
arguments for Godoy in the jury charges and on appeal; antfating his Sxth Amendnent
right to conflictfree counsel based on Stavis’s joint representation of Godoy and Al Kassar on
appeal

Though Godoy’s § 2255 petition was pendinghattime he filed his Complaint in this
case, it was later dismissedn ®larch 20, 2014, Judge Gorenstein issued a Report and
Recommendation recommending that the petition be dismissed; and on August 3, 2014, Judge
Rakoff adopted the Report and Recommendation. No. 13 Civ. 2383 (JSR) (S.D.N.Y. Aug. 3,
2014); Douglas Aff., Ex. 2 (“§ 2255 Decision”) at 3, 69; GDB Br3i7.

Godoy’s malpractice claims against GDB defendants theseforebe dismissed First,
he cannot plausibly, and does not, allege his innocence in the underlying ccas@ah which
he claimamalpractice “[F] or so long as the determination of his guilt of that offense remains
undisturbed, no cause of action will liddbuhouran 269 F. Appk at 135 (quotingCarmel 70
N.Y.2d at 173) (internal quotation mark omitted).

Secondcollateral estoppel bars Godoy’s malpractice claims because theasswbsch
he claims malpractice weliégated and decided on his § 22pétition. “Collateral estoppel, or

issue preclusion, prevents parties or their privies from relitigating ibseguent action an issue

13 As notedsupranote 1, the Court may take judicial notice of such public records and filings in
deciding a motion to dismiss under Rule 12(b)®ge Kramer v. Time Warner In637 F.2d

767, 773 (2d Cir. 1991§f. Giannone v. York Tape & Label, In&No. 06 Civ. 6575 (JFB)

(AKT), 2007 WL 1521500, at *1 (E.D.N.Y. May 23, 2007) (discussing use of court documents
for related doctrine afes judicatg, aff'd, 548 F.3d 191 (2d Cir. 2008) (per curiam).
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of fact or law that was fully and fairly litigated in a prior proceedingldrvel Characters, Inc.
v. Simon310 F.3d 280, 288 (2d Cir. 2002). “Collateral estoppel applies when: ‘(1) the identical
issue was raised in a previous proceeding; (2) the issue was actuallgditigat decided in the
previous proceeding; (3) the party had a full and fair opportunity to litigate tres msd (4) the
resolution of the issue was necessary to support a valid and final judgment on thé tdeait
288-89 (quotinddoguslavsky v. Kaplari59 F.3d 715, 720 (2d Cir. 1998)).

These requirements are niere First, the issueGodoy raises now are the same in the
§ 2255petition, as reflected iodoy’s reliance on his memorandum of law ie #garlier case to
articulate his theories of malpracticBeeKowalczyk v. Gilroy994 F. Supp. 410, 412 (E.D.N.Y.
1998)(finding collateral estoppel barred legal malpractice claim due to Ipsimeas corpus
action alleging ineffective assistancaiff’d, 166 F.3d 1200 (2d Cir. 1998ummary order)see
alsoPurdy v. Zeldes337 F.3d 253, 258-60 (2d Cir. 2003) (upholding collateral estoppel bar of
malpractice claindue toprior habeas corpuactionallegingineffective assistance, noting that
ineffective assistandaquiry underStricklandv. Washington466 U.S. 668 (1984)mirror[s]”
thatfor malpractice under Veromt law, which requires attorney negligence and proximate cause
of harm). Second, Godoy’s clainef malpracticevereall litigated andesolved in Judge
Gorenstein’s Report and Recommendation, which Judge Rakoff adopted in full. § 2255
Decision a3, 68;see also idat 24-43, 49-62. Third, Godoy had a full and fair opportunity in
the 8§ 2255 proceedirtg litigate theseissues.He filed al71-page memorandum of law in

support of higetition, afurtherreply brief, and objections to the Report and Recommendation.
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82255 Br.;seel3 Civ. 2383, Dkt. 11, 19. Fourth, and finally, the court’s decision on each issue
was necessary to supparfinal determination on the merits.

Godoy'’s claims for malpractice are therefore dismissed as against Sth@GOan

b. Kartagener

Godoy alleges that Kartagener committed malpracticst, by notrepresenhg him in
his criminal appeads promisedwhich Godoy claims “very likely cost him his appeal,” and
second by releasing the $100,000 retainer to Stavis without GoawyAd Kassar'sconsent,
which Godoy claims cost him $100,000. Compl. at 34.

Godoy’s malpractice clairmust be dismisseds to botlalleged acts of malpractice
First, tothe extent Godoy claims malpractice in the form of Kartagemen participation in
Godoy’s criminal appeal, th claim like that against the GDB defendaritsls, becauseso
long as the determination of his guilt of that offense remains undisturbed, no caagerovill
lie.” Abuhouran 269 F. Appk at 135 (quotingCarmel 70 N.Y.2d at 173) (internal quotation
mark omitted).

Second, to the extent that Godzhallenges Kartagener®n+eturnof the $100,000
retainer, Godoy fails to state a malpractitaam, and the clairhe does makduplicaeshis
contract claim.Godoy argues that Kartagener’s failure to return the $100,000 after Kartagener
failed to receive security clearance violated New York RuleafieBsional Conduct 1.16(e),
which requires the prompt refund of unearned fees paid in advance. Godoy Kartagener A
Opp.Br. 5-6. But, “[t] o the extent that plaintiff seeks to allege malpractice based on a violation
of the New York Rules of Professional Conduct, such an alleged violation does not, without

more, support a malpractice claimCohen v. Kachrool15 A.D.3d 512, 513 (1st Dep’t 2014).
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And this alleged lapse by Kartagener on which Godoy bases this malpractice claim
wholly duplicates his contract claim. In both claims, he alleges that there was a contract for the
provision of services, that Godoy paid for those services, and that Kartagener did not return
Godoy’s money while not providing the services for which Godoy contracted. The Court
therefore dismisses the malpractice claim. Cf Between The Bread Realty Corp. v. Salans
Hertzfeld Heilbronn Christy & Viener, 290 A.D.2d 380, 380 (1st Dep’t 2002) (dismissing claims
for breach of contract as “merely redundant pleadings” of the malpractice claims because they
were “based upon defendants’ purported failure to exercise due care and to abide by professional
standards™).

CONCLUSION

For the foregoing reasons, the Court denies Godoy’s motion for default judgment against
Kartagener; grants defendants’ motions to dismiss Godoy’s claims for breach of fiduciary duty
and malpractice; but denies defendants’ motions to dismiss Godoy’s claims for breach of
contract. The Clerk of Court is directed to close the motions pending at docket 11, 40, 41, and

43. An order will follow shortly as to next steps in this case.!*

o ul & Coglean,

Paul A. Engelmayer
United States District Judge

Dated: September 30, 2015
New York, New York

14 Embedded in Godoy’s papers are ‘motions’ for discovery of certain materials. See Dkt. 1-6, at
24-26; Compl. at 29; Godoy Opp. Br. 1, 9-10; Godoy Kartagener Opp. Br. 4-6. Those motions,
for the time being, are denied, without prejudice to Godoy’s right to pursue such discovery once
the period for discovery begins.
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