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MARGARET McGREEVY, individually and on
behalf of all others siitarly situated, et al., :
Plaintiffs, : 14 Civ. 7457 (LGS)

-against- : OPINION AND ORDER

LIFE ALERT EMERGENCY RESPONSE, INC.,:
Defendant.

LORNA G. SCHOFIELD District Judge:

On October 11, 2016, Plaintiffs moved fardl approval of a classction settlement of
up to $3,281,250 and separately moved for approvaitofneys’ fees and casto be paid out of
the settlement fund to Class Counsel. By ©d#ged December 2, 2016, the Court approved the
Agreement as fair and adequate under FedRarkd of Civil Procedure 23(e), but reserved
judgment on Plaintiffs’ motion for fees and cos®aintiffs seek attorneys’ fees amounting to
33.3% of the total possible settlement, or $1,093, along with reimbursement of $34,141.96 in
costs. For the following reasons, the moi®granted in part and denied in part.
I. BACKGROUND

This case deals with claims that Defendailed to pay proper wages to more than 2,000
individuals in violation of tk Fair Labor Standards Act (“SA”), New York law and Florida
law. The case was medeéd in conjunction witlBarragan v. Life Alert Emergency Response,
Inc., No. BC556127, a partially overlapping actiondii@ California state court. With the
assistance of a mediator, the parties in both the instant caBaaadannegotiated a final,
global settlement.

The settlement in this case is reflected isettlement agreement (the “Agreement”) and

commits Defendant to pay up to $3,281,250 (the “gross settlement amount”). This amount

Dockets.Justia.com


https://dockets.justia.com/docket/new-york/nysdce/1:2014cv07457/432592/
https://docs.justia.com/cases/federal/district-courts/new-york/nysdce/1:2014cv07457/432592/163/
https://dockets.justia.com/

covers all payments to settle the action -- payments to class members, attorneys’ fees, costs, the
cost of settlement administrati, service awards and all payraifid withholding taxes. All fees
and costs are deducted from the gross settleameatint before funds are paid to the class
members resulting in the “net settlement amou#tiy fees, costs or sace awards that are
reduced by the Court become part of the net sedthé amount. The total fees and costs paid to
Class Counsel, the settlement administrator and the namedffdaingi capped at 37.5% of the
gross settlement amount.

The settlement is allocated ang three settlement classédhe FLSA class consists of
the 372 sales persons who opted into the FLSA collective, out of B@ dodential opt-in FLSA
plaintiffs who worked in DEendant’s offices nationwide.The New York and Florida classes
are Rule 23 opt-out classesnsisting of 781 and 957 independeantractors who worked in
those respective states. Thegggettlement amount is allocated 2@the FLSA class, 34% to
the New York class and 43% to the Floridassl based on the approximate number of work
weeks that each settlementsdavorked and the approximate damages that class members would

have recovered if Plaintiffs were successfutiat. Within each class, the net settlement

1 Numerous studies and articles show fhatential class and collective members rarely
participate in class action settlements whech settlements require them to opt3ee, e.g.
William F. Allen, Defending Employers in Complex Wage and Hour LitigatioStrategies for
Employment Class & Collective Actions: LeadiLawyers on Addressing Trends in Wage and
Hour Allegations and Defending Employersdtass Action Litigation 71, 83 (2012), Westlaw
2012 WL 5900370, at *8 (“Once a Rule 23 class isifesdl, ‘opt-outs’ are ree, leaving virtually
100[%)] participation by the class. In an FL&&tion, opt-in rates are much lower, typically in
the 10 to 30[%] range but as high as 50 t®4]dp certain job categories.”); Andrew C.
BrunsdenHybrid Class Actions, Dual Certificatioand Wage Law Enforcement in the Federal
Courts 29 Berkeley J. Emp. & Lab. L. 269, 291-94 (20(&rveying 21 opt-in FLSA cases and
finding average participatn rate to be 15.71%); Catherine K. Ruckelshhabpr's Wage War
35 Fordham Urb. L.J. 373, 387 (2008) (“For sevesakons, including fear of reprisal and an
unwillingness to act, individuals typically do nespond to notices of collective action by taking
affirmative steps to opt-in or optut of class action lawsuits.”).



amounts are allocated pro rata based on the tatab@uof work weeks for each settlement class
member, regardless of the number of classnbers who actually share in the settlement
proceeds.

The FLSA class members are entitled to recavthout the filing of a claim form. For
the New York and Florida classes, the Agreenatclaims-made settlement, meaning that only
members of those two classes vaubmit a proper and timely claim form are entitled to their
share of the New York and Florida settlement amounts. Defendant is required to pay at least
50% of the net settlement amount to membethede classes. Class members submitted claim
forms representing 53% of the We¥ork class work weeks and 599€rcent of the Florida class
work weeks. Defendant is not required to disburse unclaimed funds allocated to the New York
and Florida classes -ei, 47% of the New York class fundad 41% of Florida class funds.

If Class Counsel’s fees and other costs vesvarded in the amouwstequested, the FLSA
class would receive $485,842.35sttlement funds, the New York class would receive
$380,646.92 and the Florida class would rec8b&5,905.24, for an average of approximately
$1,499 per FLSA class member, $2,136 per Newk class member and $1,711 per Florida
class member. Any checks not cashed by classhees within 180 days will be distributed to
cy pres beneficiaries, MFY Legal Services and Bet Tzedek.

Class Counsel is Outten & Golden LLP, a Btorney firm expeénced in class action
litigation. Class Counsel's work on the casguded a pre-filing investigation, filing the
Complaint, moving for conditionaertification of the FLSA cibective, opposing Defendant’s
motion to compel certain opt-inghtiffs to arbitrate their clais individually, filing an amended
complaint to include the Florida class, engagmgpproximately elevemonths of discovery,

preparing for and participating in mediatiowgotiating the Agreemeand drafting and filing



documents in support of both preliminary dmaél approval of the Agreement. Through
October 7, 2016, Class Counsel workedtaltof 3,024.25 billable hours prosecuting and
negotiating the settlement of this case. THIg &xcludes time that will be spent administering
the settlement. Based on the hours workedtla@dhourly rate for eachttorney, paralegal and
staff member who worked on the case, Class Gawadculates a lodestar of $1,060,602.50.
The requested fee award of 33.3% of the fund1,093,750, would represent a multiplier of
1.03 of Class Counsel’'s proposed lodestar.
I1. LEGAL STANDARD

In Rule 23 class actions, the “attorneys wheforts created theind are entitled to a
reasonable fee -- set by the couitio be taken from the fund.Goldberger v. Integrated Res.,
Inc., 209 F.3d 43, 47 (2d Cir. 2000). The reasonalstenéa fee in thi€ircuit is evaluated
based on consideration of the &wldbergerfactors: “(1) the time and labor expended by
counsel; (2) the magnitude and conxties of the litigationy(3) the risk of thditigation . . .; (4)
the quality of representation;)(Be requested fee in relatitmthe settlement; and (6) public
policy considerations.’ld. at 50. It is the district court’s duty “to act as a fiduciary who must
serve as a guardian of the rights of absent class membéc®aniel v. Cty. of Schenectady
595 F.3d 411, 419 (2d Cir. 2010) (citation omitteBge awards “should be based on scrutiny of
the unigue circumstances of each case, arehioljis regard to the rights of those who are
interested in the fund.”1d. at 426 (quotingsoldberger 209 F.3d at 53).

The Second Circuit has approved the use ofrhethods to calculatattorneys’ fees: the
“lodestar” method and the “percentage of the fund” mett®ek idat 417-19. Under the
lodestar method, the district court multiplies the reasonable hours billed by a reasonable hourly

rate to create a presutiyely reasonable feeSee Goldberger209 F.3d at 4MicDaniel 595



F.3d at 423. Under the percentage of the fmethod, class counselasvarded a reasonable
percentage of the total value of the settlement fund created for the $&s§o0ldberge209
F.3d at 47. The percentage of the fumethod is the trend in this Circuifee McDanigl595
F.3d at 417-19. When the percentage efftind method is used, the Second Circuit
“encourage]s] the practice oéquiring documentation of hours as a ‘cross check’ on the
reasonableness of the requested percentdgeldberger 209 F.3d at 50 (iernal quotation
marks omitted).
III. DISCUSSION

A. Attorneys’ Fees

Following the approach set forthlim re Colgate-Palmolive Co. ERISA Litig6 F.
Supp. 3d 344 (S.D.N.Y. 2014), this Opinion kgpthe percentage tifie fund method and
considers th&oldbergerfactors in three steps. Firtte Opinion determines a baseline or
benchmark for a reasonable feghareference to other commdund settlements of a similar
size and complexity, taking ineccount the requested fee itateon to the settlement, the
magnitude and complexity of the case and the palmsideration of using a sliding scale based
on the amount of the settlement to avoid adfall to class counsel. Second, the Opinion
considers the risk to Class Counsel, the ¢yalirepresentatioand other public policy
concerns in order to make any necessary adjuggne the baseline fee. Third, the Opinion
applies the lodestar methodasross check, taking into accotim¢ time and labor expended by

Class Counsel.



1. Comparison to Court-Approved Fees in Other Common Fund
Settlements

In using the percentage oftfund approach, the criticBloldbergerfactor is necessarily
the size of the requested feer@hation to the settlemengee In re Colgate-Palmolive C86 F.
Supp. 3d at 348. A sliding scale approach -- amgrdismaller percentagéthe settlement as
the amount of the settlement fuimdreases -- is appropriateonder to avoid overcompensating
plaintiffs’ counsel to the detriment ttie class members they represe$ee In re Bank of Am.
Corp. Sec., Derivative, & Emp. Ret. Income Sec. Act (ERISA) [Zifig.F.3d 125, 134 (2d Cir.
2014) (“When considering common fund or clasfon law suits, we have recognized that
‘[district] courts have traditiorly awarded fees for commonrid cases in the lower range of
what is reasonable’ given thec@nomies of scale[.]”) (quotingval-Mart Stores, Inc. v. Visa
U.S.A., Inc.396 F.3d 96, 122 (2d Cir. 20059 pldberger 209 F.3d at 52 (noting that “it is not
ten times as difficult to prepare, and try orlsedt 10 million dollar case as it is to try a 1 million
dollar case”). At the same time, it is importanetsure that the fee awarded decreases in such a
way that some percentage of each extra dollar gained for the class goes to counsel, so that
attorneys do not fear that theyll receive a smaller award Isecuring a larger award for the
class. See In re Payment Card Interchange Fee & Merch. Disc. Antitrust,[98d. F. Supp. 2d
437, 445-46 (E.D.N.Y. 2014).

Analyzing empirical evidence of attorneys’ faesimilar cases provides a useful starting
point for a sliding scale thatkas into account the magnitude armnplexity of the case and the
policy consideration of avoiding a windfall to stacounsel. Empirical evidence shows that for
common fund settlements of a similar size to time, the median percentage for fees is between
25% and 27.5%SeeBrian T. Fitzpatrick An Empirical Study of @ks Action Settlements and

Their Fee Awards? J. Empirical Legal Stud. 811, 835, 839 (2010) (analyzing nearly 700



common fund settlements from 2006 and 2007§odore Eisenberg & Geoffrey P. Miller,
Attorney Fees and Expenses in Class Action Settlements: 199372DBmpirical Legal Stud.
248, 251, 262, 265 (2010) (analyzinganly 700 common fund settleents from 1993 to 2008).
Cf. William B. Rubenstein, Blewberg on Class Actiorgs15:78 (5th ed. Supp. Dec. 2016)
(mean percentage for fees in Second Cirdags action cases from 2006 to 2011 was 26.9%).
Empirical evidence shows that for labor andoyyment cases, the median fee is between 25%
and 28%. SeeFitzpatrick,supra at 835; Eisenberg & Millesupra at 2622

Plaintiffs urge the Court thnd that a 33.3% fee is reasonaphnd cite seven cases from
2009 to 2015 that awarded fees of 33.3% of the relevant settléniémise cases are an
extremely limited sample of thetality of cases in which feegere awarded from common fund
settlements. Other wage and hour cases deoidéd District during the same time period
awarded significantly lower percentage determining attorneys’ feeSee, e.gOrtiz v. Chop't
Creative Salad Co89 F. Supp. 3d 573, 598 (S.D.N.Y. 2015) (awarding 20% of $800,000
settlement as fees$akiko Fujiwara v. Sushi Yashuda L.&B F. Supp. 3d 424, 431, 439
(S.D.N.Y. 2014) (awarding 20% of $2.4 milliont$dement as fees). The nearly 700 cases

aggregated into each of the empirical studies provide a much clearer picture of the average

2 Fitzpatrick includes “workplace claims brougimder either federal or state law, with the
exception of ERISA cases” in his definition“tdbor and employment” cases. Fitzpatriskpra

at 818. In addition to wage and hour casesgtibases could include Title VIl and Americans
with Disabilities Act cases, among others. BIsgrg and Miller do not define the types of cases
that fit within their “employment” categorySeeEisenberg & Miller,supra

3 Only four of these cases are from this Distri8ee Zeltser v. Merrill Lynch & CaNo. 13 Civ.
1531, 2014 WL 4816134, at *8 (S.D.N.Y. Sept. 23, 2014) (awarding 33.3% of $6.9 million
maximum settlementBewell v. Bovis Lend Lease, Indo. 09 Civ. 6548, 2012 WL 1320124, at
*10 (S.D.N.Y. Apr. 16, 2012) (awandlj 33.3% of $2.35 million settlemen@apsolas v. Pasta
Res. Ing.No. 10 Civ. 5595, 2012 WL 4760910, at *8 (S.D.N.Y. Oct. 5, 2012) (awarding 33.3%
of $5.25 million settlement)Mohney v. Shelly’s Prime Stee&Stone Crab & Oyster BaNo. 06

Civ. 4270, 2009 WL 5851465, at *5 (S.D.N.Y. M&d, 2009) (awarding 33% of $3.265 million
settlement).



percentage awarded to counsetommon fund settlements, ey take into account both
higher percentage cases like thagted by Plaintiffs and cases that award much lower fees, like
those cited above.

The magnitude and complexity of this casenpotoward a baseline fee percentage that
falls in the middle of the median fees foumdthe empirical studies. Among FLSA cases, the
most complex type is the “hybrid” action broudjetre, where state wage and hour violations are
brought as class actions pursuant to Rule 2Bdarsame case as the FLSA collective actiee,
e.g, Siler v. Landry’s Seafood House—N.C., Jino. 13 Civ. 587, 2014 WL 2945796, at *9
(S.D.N.Y. June 30, 2014%akiko Fujiwara58 F. Supp. 3d at 435 (“moderate complexity” of
wage and hour case with requestdtass certificatiofimilitate[d] toward a favorable fee award
for class counsel”).

In light of the requested fee in relation te thettlement, the magnitude and complexity of
the case, the policy consideratiohusing a sliding scale tovaid a windfall to Class Counsel
and the Court’s role as a fiduciary thabfects the rights of absent class membses, e.q.
Goldberger 209 F.3d at 52, a reasonable baseline fed¢hie case is 26.5% of the settlement
fund, or $869,531.25.

2. Analysis of Risk, Resultand Policy Considerations

The reasonable baseline fedhis case may be increabor decreased based on a
consideration of three addition@bldbergerfactors -- the risk of thktigation, the quality of
representation and any remaining policy considerations.

a. Risk of Litigation
Class Counsel undertook some risk in accepting the case on a contingencgéasis.

Detroit v. Grinnell Corp, 495 F.2d 448, 471 (2d Cir. 1974Rrogated on other grounds by



Goldberger,209 F.3d 43 (“[D]espite the most vigoroarsd competent of efforts, success is
never guaranteed.”). Class Courstales that the case wakyislue to uncertainty about the
applicability of certain FLSA exemptions, etiner Defendant propertfassified the class
members in this case as indegdent contractors and whethesubstantial portion of the class
would be required to arbéte their claims individually. Whilall litigation carries inherent risk,
the risk in this case was not so unusual as ta mehange in the reasdila baseline fee for this
case.See Goldberge209 F.3d at 53 (risk does “not alway@mpel enhanced fees,” particularly
where doing so would lead to overcompensation).
b. Quality of Representation

The quality of counsel’'s repsentation may also presentason to alter the reasonable
baseline feeSee idat 55. Quality of representation is “best measured by resudts.Class
Counsel represents that the overall settlemewualns approximately 52% of the unpaid wages
that class members would receive if they prevailetheir claims at trial. This estimate is likely
high, given that the full settlement amounh@t guaranteed andilwnot be paid out.
Nonetheless, the results obtained by ClamsnSel support the 26.5% award discussed above.
Class Counsel’'s submissions do not show a res@kseptional as to merit an increase in the
baseline percentag&ee GoldbergeR09 F.3d at 55-56 (declining to find error in district court
decision not to award a fee multiplier where clemsnsel alleged thately recovered nearly
90% of class damagedtcDaniel 595 F.3d at 424 (noting thattisecond Circuit upheld a fee
award with no multiplier where district courtgised counsel as “cream of the profession”).

c. Policy Considerations
Lastly, the reasonable baseline fee maglbered due to policy consideratiorfSee, e.gq.

In re World Trade Ctr. Disaster Site Litjg/54 F.3d 114, 127 (2d Cir. 20) (district court was



properly mindful of public policy concerns case where funds were limited and
overcompensating attorneys wotddke money away from needy plaintiffs). Counsel’s fees
should reflect the important public policy goal‘pfoviding lawyers with sufficient incentive to
bring common fund cases thatwethe public interest.’Goldberger 209 F.3d at 51. Protecting
workers from wage-and-hour violations is ohgee public interest, and fees in such cases
should provide incentives for counselaong such cases in the future.

On the other hand, fees should compensatesel only for the value they create, or the
court risks incentivizing class counsel to settlgesan a manner detrimental to the class. While
the Second Circuit requires distrcourts to allocatéees based on a pert¢age of the “total
funds made available, wther claimed or notMasters v. Wilhemina Model Agency, In€73
F.3d 423, 437 (2d Cir. 2007), district courts magluce the fee percegmawarded to class
counsel based on consideration of @a@dbergerfactors. See id(“Use of the entire [flund as a
basis for the computation does not necesseggylt in a ‘windfall’ because the court may
always adjust the percentageaaded in order to come up wighfee it deems reasonable in light
of theGoldbergerfactors.”).

Here, policy considerations merit a reductiothe percentage awarded to Class Counsel,
given the reversionary naturetbie settlement for the vast joaty of participating class
members -- 1,738 out of 2,110, or 82.4%. Reversjosettlements are notevitable; class
action settlements may be structusedthat, after deductions fat@neys’ fees and expenses, all
remaining settlement funds are paid out. Famdikamples of this practice are: (1) allocating
available funds pro rata among all class membis submit claims after the payment of fees
and expenses; (2) dispensing with the claimsgse entirely and sendigecks to a last known

address if class members are known and the amofitheir respective ceveries are assigned,

10



as is the case with the FLSA&SE here; and (3) reallocating amclaimed funds to those class
members who do make claims if amouauts assigned to all class membesge, e.g.
Rubensteinpsuprg 88 12:15, 13:7 Here, however, the settlement was structured so that
unclaimed monies are never paid out by DefendBmnsuch a case, the rdng gross settlement
amount seems inflated and illugdecause it is well known thRule 23 class members
participate in the monetary recovery in smaligeatages if the submission of a claim form is
required, even though they are deemed class mentlound by a settlement unless they opt-out.
See, e.g.2 McLaughlin on Class Actiorg6:24 (13th ed. 2016 Supp. Oct. 2016) (“Claims-made
settlements typically have a partiatpn rate in thd0-15[%] range.”).

Given the low participation rates for “claimsade settlements” (i.e., settlements that
require the filing of a claim form in order to share in the settlement proceeds), a reversionary
settlement structure (i.e., a premn that unclaimed monies reveeck to the defendant) creates
perverse incentives and potentially a bad resdlass counsel may agree to a reversionary
structure, even though much of the settlement fuitichever be paid, as the settlement amount
will look more substantial in the notice to class members, and class counsel may hope to recover
a fee award based on a percentaigine gross settlement amount. Defendants may acquiesce to
a higher gross settlement amount, knowing they will pay only a fraction.

Assuming that a defendant cares only altbetultimate amount paid out and is
indifferent to the allocation between classiosel and class membBethe result of a
reversionary settlement is thass counsel recovers mairéhe fee award is based on a
percentage of the gross amount, and class members reap less. For example, if a defendant is
prepared to pay $1 million to settle a lawsititnight agree to pay $2 million if it estimated the

likely payout at 50%; but the same defendant would agree to pay only $1 million if the

11



settlement were non-reversionary and 100% cettale paid out. If class counsel were
awarded a 30% fee on the $2 million reversigrsettlement, class counsel would get $600,000
and class members would get $400,000. B<slkounsel were awarded a 30% fee on the $1
million non-reversionary settlement, clasgiosel would get $300,000 and class members would
get $700,000. If class counsel wassured of getting the same percentage fee for a reversionary
and a non-reversionary settlement, then in structuring the settlement, class counsel would have to
choose between earning more in attornégss or earning more for their clients.

Weighing the significant policy consideratioagainst reversionagettlements, the
unusually high but still modest percentagéNefv York and Florida class members who
submitted claims against the settlement amount, the important public policy goal of encouraging
lawyers to bring common fund cases that prioterkers, the risk undertaken by counsel, and
the able representation in this case, a deered5% of the babere fee percentage, or
$164,062.50, is appropriate. This d=ase fulfills the Court’s oblig@n to “jealous][ly]” protect
the “rights of those who are interested in thied,” while also providingncentives to bring such
cases in the futureGoldberger 209 F.3d at 53 (citation omitted), R.G. v. Federated Ind\No.
14 Civ. 7734, 2016 WL 3072396, at *2 (S.D.N.Y. M2, 2016) (reducing fee percentage by
5% where counsel failed to keep contempooasdime records to emphasize the importance of
such records, while still praging counsel with suitable corapsation for their work on the
case). Class Counsel is therefore entitited1.5% of the gross settlement amount, or
$705,468.75.

3. Lodestar Cross Check
When using the percentage of the fund methad appropriate to udbe lodestar as a

“cross check” on the reasonableness of the percentage aw&eledGoldberge09 F.3d at 50.

12



“When determining attorneys’ fees under the Kideapproach, courépply the forum rule.
According to the forum rule, courts should getfignase the hourly rates employed in the district
in which the reviewing court sits in calating the presumptely reasonable fee.Restivo v.
HessemanmB46 F.3d 547, 590 (2d Cir. 2017) (internal glion marks omitted). “[T]he burden
is on the fee applicant to prockisatisfactory evidence -- iddition to the attorney’s own
affidavits -- that the requested rates are in it those prevailing ithe community for similar
services by lawyers of reasonably congtde skill, experience and reputatiorBlum v.
Stenson465 U.S. 886, 895 n.11 (1984).

Courts in this District have consistentbund that the reasonaliteurly billing rate for
partners in wage-and-hour cases is betv@380 and $400 per hour and that the reasonable
hourly billing rate for mil-level associates is pximately $200 per houiSee, e.gRun Guo
Zhang v. Lin Kumo Japanese Rest.,,INn. 13 Civ. 6667, 2015 WL 5122530, at *3-4
(S.D.N.Y. Aug. 31, 2015) (finding that partner-level worknage-and-hour case was worth
$300 per hour)Farmer v. Hyde Your Eyes Optical, Inblo. 13 Civ. 6653, 2015 WL 2250592,
at *14 n.10 (S.D.N.Y. May 13, 2015) (finding tH260 per hour was a reasonable rate for
attorney with over 16 years of experienddgrquez v. Erenler, IncNo. 12 Civ. 8580, 2014
WL 5847441, at *2—-3 (S.D.N.Y. Nov. 10, 2014) (eaiing cases and awarding $400 per hour to
partner, $300 per hour to senior associate @it 9 years of experience and $200 per hour to
associates with 3 to 4 years of experientajidad v. Pret a Manger (USA) LtdNo. 12 Civ.
6094, 2014 WL 4670870, at *9 (S.D.N.Y. Sept. 19, 2014) (collecting cases).

Some courts in this District have found that a higher hourly billiteyissappropriate for
Outten & Golden attorneysSee Long v. HSBC USA INGlo. 14 Civ. 6233, 2016 WL 4764939,

at *11 (S.D.N.Y. Sept. 13, 2016) (awarding $550 per hoyrartner with 18&ears of experience,

13



$500 per hour to partner with 15 years of experience, $360 per hour to senior associates and
$270 to mid-level associate3prres v. Gristede’s Operating CorpNo. 04 Civ. 3316, 2012 WL
3878144 at *3—4 (S.D.N.Y. Aug. 6, 2012ff'd, 519 F. App’'x 1, 3—4 (2d Cir. 2013) (summary
order) (awarding $550 per hour to partners 22k years of experience, $500 per hour to
partner with 14 years @Xxperience, $450 per hour to all atipartners, $300 per hour to senior
associates with 8+ years of experience, $27%Hpar to junior associates and $125 per hour to
paralegals)Rozell v. Rost-Holsb76 F. Supp. 2d 527, 545-46 (S.D.N.Y. 2008) (awarding $600
per hour to partners with 34+ years of expece, $350 per hour to senior associates, $250 per
hour to junior associates and $125 per hour to paralegals).

However, in those cases, Outten & Goldeovpted significantly more information than
the declaration they provide here, which camdimited background information about 4 of the
21 attorneys (5 partners, 10 associates andféastiarneys) who worked on the instant ca€¥.,
e.g, Torres, 2012 WL 3878144, at *3 (in support of regted fees, Outten & Golden provided
three declarations from firm attorneys, redacttdiner agreementstv hourly billing rates,
declarations from four employmelaw attorneys and a declamtifrom a law school professor).

The declaration in this case provideskggound for partner RaehBien, who has 12
years of experience; associate Melissa Stewud, has approximately years of experience;
associate Chauniqua Young, who has approximéatgiars of experience; and staff attorney
Rebecca Sobie, who graduated from law schro@P95 and joined Outten & Golden in 2014
after working at another law firfior an unspecified period of time.

Based on the information provided, the quatityhe work performed by Class Counsel

14



and the prevailing rates in this District, appriate hourly rates ar&450 per hour for Ms. Bién
$350 per hour for Ms. Stewart and Ms. SoBi250 per hour for Ms. Young and $125 per hour
for paralegal work. Class Counsel has nowted sufficient information for its remaining
attorneys to merit a rate higher than $450 per fior partners and $200 per hour for associates
and staff attorneys. Applyingeke revised hourly rageo the billing charprovided by Class
Counsel yields a recalatkd lodestar of $752,473.75.

The $705,468.75 fee award calcuthtender the percentage thed is reasonable given
that it is slightly below the recalculated lodestaElass Counsel is thustéled to a fee award of
$705,468.75.

B. Costs

Class Counsel also seeks reimbursement of $34,141.96 in out-of-pocket expenses
incurred prosecuting the litigatiorCounsel is entitled to reimlaegment of reasonable litigation
expenses from the settlement furgke, e.g.Fleisher v. Phoenix Life Ins. GdNo. 11 Civ. 8405,
2015 WL 10847814, at *23 (S.D.N.Y. Sept. 9, 20F=8d. R. Civ. P. 23(h). Class Counsel's
expenses, including experts, document processirdjation, computerized research, travel and
printing, were reasonable and necessaistepresentation of PlaintiffsSee, e.glLong 2016
WL 4764939, at *15 (finding similangpenses to be reasonablEleisher, 2015 WL 10847814,

at *23 (same) Plaintiffs’ motion for costs is accordingly granted.

4 Class Counsel requests only $300 per houttfe 10 hours that Ms. Bien worked on the
California action. That requestgsanted, rather than the $450 peur rate applied elsewhere.
® If anything, the recalculated lodestar may be high, as it isasacdross check and therefore
does not undertake a line-by-line analy#i€€lass Counsel’s hours and staffirgee
Goldberger 209 F.3d at 50 (“Of course, where used as a mere cross-check, the hours
documented by counsel need not be exhaustively scrutinized disthet court.”).

15



C. Effect of Reduced Attorneys’ Fees on Reversionary Amount

Under the terms of the Agreement, if theu@t awards attorneys’ fees less than the
amount requested, the reduction becomes pareaie¢hsettlement amount available for payment
to class members. Because the New York and Florida classes receive payment on a claims made
basis, and because these classes did not fuliigipate in the settlemetny filing claims, a large
percentage of the fee reduction would not be paid to class members, and would instead revert
back to Defendant along with the rest of tilelaimed monies in the net settlement fund.

If Class Counsel received theequested 33.3% of the dethent in attorneys’ fees,
Defendant would retain $709,963.54 of the $3,28Q,gross settlement amount. The reduction
in Class Counsel’s fees from the 33.3% requested will lead to payment of the following
additional amounts to particifiag class members -- $89,304 ©he FLSA class; $69,968.28
to the New York class; and $98,50618%he Florida class, as compared to the payments that
would be made if Class Counsel received a 33&80 However, it would also lead to Defendant
retaining $840,464.87 of the g®settlement amount rather ti##09,963.54, which represents
an additional $130,501.33 compared to the amowattDefendant would retain if the 33.3% fee
award were approved. Therefore, the fee awarginés approved subjett the condition that
this incremental reversion of approxitaly $131,000 is paid to class members.

IV. CONCLUSION

For the foregoing reasons, Plaintiffs’ motiom fees and costs is GRANTED in part and
DENIED in part. Class Counsel is heredwarded attorneys’ fees of $705,468.75 and
reimbursement of expenses in the sum of $3496} provided that the $130,501.33 reversion to

Defendant is paid to class members.
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The Clerk of Court is respectfully direct to close the motion at Docket No. 152.

Dated: April 27, 2017
New York, New York

7///@%

LORI(A G. SCHOFIEL6
UNITED STATES DISTRICT JUDGE
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