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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF NEW YORK

STAHL YORK AVENUE CO., LLC
Plaintiff,
—against- OPINION AND ORDER
THE CITY OF NEW YORK and THE NEW 14 Civ. 766€ER)
YORK CITY LANDMARKS PRESERVATION
COMMISSION
Defendants.

Ramos, D.J.:

This year marks the fiftieth anniversary of New York City’s Landm&leservation
Law (“Landmarks Law”). When it was enacted, in 1988¢ Landmarks Lawaimedto “protect
historic landmarks and neighborhoods from precipitate decisions to destroy or é&makyn
alter their charactg& “foster[] civic pride in the beauty and noble accomplishments of the past”;
“enhanc[e] the city’s attions to tourists and visits’; “support[] and stimulat[e] business and
industry”; “strengthefi the economy of the city”; and “promot[e] the use of historic districts
[and landmarks] . . . for the education, pleasure and welfare of the people of théeiyp”
Cent. Transp. Co. v. City of New Yp4i88 U.S. 104, 109 (1978) (quoting N.Y.C. Admin. Code,
ch. 8-A, 8§ 205-1@)(b)) (internal quotation marks omittedlike many urban landmarkasws,
New York Citys pursues these goals notfagilitating public acquisition of historic properties,
but by providing incentives to encourage preservation by private oanéby placingcertain
restictions on historic propertieshile ensuring that property owners can earn a “reasonable
return” on their investments and have “maximum latitude to use their parcels forgaunabs

inconsistent with the preservation goal$d: at 10910.
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This action stems frorsuch a restrictiona decisiorby the New York City Landmarks
Preservation Commission (thePC” or “Commission’), an agency created by the Landmarks
Law, to designate as landmarks two buildings (bebjectBuildings”) on Manhattan’s Upper
East Side antimit the owner’s right to redevelop those properties. Plaintiff Stahl York Avenue
Co., LLC (“Stahl”or “Plaintiff”) alleges that bgesignating these propertias landmarksnd
subsequently denying Stahl recourse in the formpsEBminary“hardship” finding,the
Commissionand the City of New York (the “City” and, together with themmission
“Defendants”) violatedts substantive due process righlis.a separate action filed in the New
York State Supreme Court, Stahl challengesSihigjectBuildings’ landmarkslesignation as an
unconstitutional taking andaimsthat Defendants behaved arbitrarily and capriciously when
they denied Stahl’'s Hardship Application.

Before the Court is Defendants’ motitmmdismiss the instant Complajptirsuant to
Rules 12(b)(1) and 12(b)(6) of the Federal Rules of Civil Procedure. Doc. 14. Forsthresrea
set forth belowtheir motion is GRANTED pursuant to Rule 12(b)(6).

l. BACKGROUND'*!

A. The Subject Buildings and the First Avenue Estate

During the early 260 century the City and Suburban Home Company (“CSH@
philanthropic corporatiothatexisted from 1896 to 1961, commissioned construction of several
“light-court” styletenement complexes in Manhattan intended to diverge from the “dark and

unventilated” housing typically available at that time to New York City'skimgy poor. Stahl

! The following facts, accepted as true for purposes of the instant matébased on the allegations in the
Complaint See Koch v. Christie’s Int'l PL&G99 F.3d 141145(2d Cir. 2012) (evaluating a Rule 12(®)(notion);
J.S. exrel. N.S. v. Attica Cent. S&86 F.3d 107, 110 (2d Cir. 2004) (citiBhipping Fin. Servs. Corp. v. Drakos
140 F.3d 129, 131 (2d Cir. 1998)) (evaluating a Rule 12(b)(1) motion).
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York Ave. Co., LLC v. City of New Ypm6 A.D.3d 290, 292 (1st Dep’t 2010); Compl. 1227.
Onesuchcomplex was the First Avenue Estate (“FAE)group of buildings occupying thll
city block (“block 1459”) bounded by York Avenue, First Avenue, East &eet, and East 84
Street. ld. § 19. Comprised of fifteen six-story buildingsaeh featuring courtyards, stairwells,
hallways, and apartments designed to receive maximal exposure to light-attteatAE was
considered “an important achievement in the social housing nemténstah| 76 A.D.3d at

292 Moston Decl. Supp. Def.’s Mot. to Dismiss (Doc. 15), Ex. B at 2.

Thirteen of the fifteen buildings comprising the FAE were built on a single plahdf
purchased by CSHC in 1896. Compl. § 28. Construction on these building®(thedl
Buildings”), which were designed by renowned architect James Warepwgeted in 1906.

Id. At the time, CSHC did not intend for the FAE to cover the entireth@block 1d. § 29.

But in 1913, eighteen years after CSHC purchased the plot of land and seven yedrs after t
Original Buildings were constructed, CSHC purchased the plot ofdanering the remainder of
block 1459, on which th8ubjectBuildings now sit.Id. § 29. The SubjectBuildings, which

were designed not Bi/are, but by Philip Ohm, an “undistinguisheatthitectemployed by
CSHC were completed in 1919d. Stahlalleges thattogetherthese two “architecturally
insignificant sixstory walkup tenement-style apartment buildings” consist of “190 poorly
designed, warrehke apartments.”ld. { 18, 21.Decades laterni1977, Stahl acquired the entire

FAE “for its future development potentialld. q 20.

2 As a matter of course, courts may consider doctsnautside the pleadings when ruling on a 12(b)(1) mot®ee
Zappia Middle E. Constr. Co. v. Emirate of Abu Dhatdi5 F.3d 247, 253 (2d Cir. 2000). When ruling on a
12(b)(6) motion, the Gurt generally must confine itself to the four corners of threptaint and look oly to the
allegations thereinRoth v. Jenning489 F.3d 499, 509 (2d Cir. 2007). However, a court may also consider
allegations in documents or statements that are either attached to the moimglaiporated by reference or intebr
to the complaint, provided that there is no dispute regarding theimdigthye accuracy or relevancéiFolco v.
MSNBC Cable L.L.C622 F.3d 104, 111 (2dir. 2010) (citations omitted)The Court, therefore, may properly
consider prior judicial and administrative decisions referenceddnndegral to Stahl's Complaint.
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B. The 1990 Landmarks Designation

On April 24, 1990the Commissiorvoted to designatihe FAE as landmark Id. 1 31.
The Commission’s formal designation report (the “1990 Report”) focused pyroarihe
historic importance of the thirtedilare designedOriginal Buildings. Id. With regard tahe
Ohmdesigned Subje@uildingsat issue herghe 1990 Reposdtated that “the similarities in
size, scale, use of materials, and decorative detailing between the variduggbwh the block
creates a stng sense of visual homogeneityd. The Commission noted that the designation
would cover “one of the only two full city block developments of ligbtit model tenements in
the country.”Id.?

However, he Commission’sl990 vote was not final. The Board of Estimaie (BOE”
or “Board”), a noweefunct entity which, at that time, had statytauthority to review, overturn,
or modify allLPC landmark designations, voted on August 21, 1990 to mtafyAE
designatiorby exemping the SubjecBuildings, upholdindandmark statusnly for the thirteen
Original Buildings. Id. T 4, 32. The Board reasondtat classifyinghetwo laterconstructed
SubjectBuildings as landmarks “would have precluded new as-of-right construction” omya “ve
large site[] . . . in [a] high tax-producing area,” and that “it was importantaw &br such
development in the future.”’Id. Coincidentally, he meetingt which theBoardof Estimate
voted to modify the FAElesignation was its lastd. In 1989, the United States Supreme Court
had heldts structureunconstitutionalseeBd. of Estimate of the Cityf New York v. Morris489

U.S. 688 (1989)), prompting a revision to the New York City Charteré¢redsignedhe

3 At the same time, the Commission accorded landmark status to the Yemkié\iZstate (“YAE”)another full
blocklight-court tenement complex nearby, desigaatirelyby Ohm. Compl.130. The YAE, which was then
owned by the Kalikow 78/79 Company, is bounded by Ed&STI&et, York Avenue, East ¥Street, and what is
now the Franklin Delano Roosevelt Drivi. 7 31.

4 During thatmeeting the Boardalsomodified the YAE landmarks designation, voting to excludem designation
four buildings on the complex’s eastern si@&ah| 76 A.D.3d at 292, 297.
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Board'’s role in reviewingandmark designations to the City Councitahl| 76 A.D.3d at 300;
Defs.” Mem. L. Supp. Mot. to Dismiss at 4 n. 2 (Doc. 16).

Stahl did not challenge thendmarkdesignation imposed dhe Original Buildings
“because its ability to develop tfeubject]Buildings was left intact, as was the option to
transfer unused development rights from[thaginal] Buildings to the un-landmarkg8ubject]
Buildings.” Compl § 33. The Citymeanwhile did not challenge the BOE’s decisionetcempt
the SubjecBuildings from the 1990 landmark designatidd. Several community groups,
however, united under the name “Coalition to Save City and Suburban Housing Inc.,”
commenced Article 78 proceedsm New York State Supreme Court to challengeBibard’s
modificationdecision See Coalition to Save City and Suburban Housing Inc. v. City of New
York and Stahl Avenue Gdndex No. 280680/90 (Sup. Ct. N.Y. Co. 1990yhe Supreme
Court dismissed their petiticon July 17, 1991, concludingdt theBoardhad reached an
“inherently reasonable” compromise that balanttejoal of presrving Stahls development
rightswith the goal oprotectingthe majority of the FAE, “which [was] significant not fofits]
architectural merits, but the historicdnificance of housing created for the working poor.”
Compl. § 33. The Coalition did not appeal. Doc. 16 at 4-5.

C. Stahl’'s 2004 Plans to Develop th8ubject Buildings

More than a decade later, in 2004, Stahl “began to take steps” to devefybjbet
Buildings. Compl. § 35. By that tim8tahl maintains, the estimated potential value of the
SubjectBuildings, if developed, “vastly exceed their existing value.ld. Stahlalleges thathte

apartments in th8ubjectBuildingswere, and are’of substandard quality by modern

> The same coalition filed a separate petition challenging the Board’s oadidifi of the YAE designatiorSee
Codlition to Save City and Suburban Housing Inc. v. City of New York and Kailkadikow"), 78/79 Ca, Index.
No. 25980/90 (Sup. Ct. N.Y. Co. 1990). The two actions were consolidated pheirtdismissal.
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standards”: “They lack all modern amenities, appliances, and fixtures,eaaxt@mely small,
with an average of approximately 370 leasable square feet per apartidefjt2l. Moreover,
the units are arranged “in many ways unfit for modern tenanig)’bedrooms too small to fit
gueensized beds and “abnormaléjraped bathrooms that cannot accommodate normal fixtures.”
Id. Meanwhile, the Subje®uildings themselves, although they comply with all relevant legal
requirements, lack contemporary etesal, mechanical, and ventilation systems and are not
handicap accessibleproblems “exacerbated by . . . age and déc&l..| 22. Today, to be
minimally habitable and legally rentable, apartments in bbthe Subject Buildings require
electrical angplumbing fixture renovations, appliance repairs and replacements, and lead paint
abatementld.  24. h addition to being less attractive, smaller, and-taitlin an inferior
fashion, theSubjectBuildings areallegedly less safe than the other tlartduildings in the FAE
complex as they can only be accessed via an interiotyeodrinvisible from the streeind are
farthest from amenities and businesses located on First Avenue and subway bnegest of
Lexington Avenue.ld. § 25. “In sum,” $ahlalleges, “thgSubject]Buildings are sulpar,”
have “a very limited appeal to a limited demographic,” and are “capable of generdying o
meager rental income.ld.  26.

Hence Stahldevoted considerable resources, including retaiamaychitectural firm
and law firm to preparea redevelopment plan that would entail demolition ofSbbject
Buildings and construction of a modern condominium tover.Yet Stahl could not implement
its redevelopment plan until tl8ubjectBuildings wee unoccupiedandits ability to vacate
many of the units within th8ubjectBuildings wasconstrainedy rent control and stabilization
laws. Id. § 36 Moreover, many alreadyacant units could not be leased without “substantial

and costly renovations” required “just to bring them to a habitable lelekl. Thus, beginning in



2000, Stahlhadleft units vacant as tenants exit&a order to maximize té possibility of
redeveloping the [Subject] Buildings at the appropriate time and avoid needhesshing the
expense of repairs to Buildings it planned to repla¢e.® Likewise, Stahl did not undertake
“capital improvements” in the vacant apartments or the SuBjalings thenselves, ensuring
only that they were continually maintained in accordance with thelidavi] 37.

D. 2006 Landmark Designation

After Stahl informed the Community Board representing the Upper East Sideptzfns
to redeveabp theSubjectBuildings, theCommissionscheduled a public hearing to revisit the
issue of theSubjectBuildings’ inclusion in the FAE landmark designatidd. § 38. In the
Complaint, Stahl alleges that “the LPC’s decision to reconsider the landtaturk of the
[Subject]Buildings was substantially motivated by ex parte communications and political
pressure from local residents and groudd.”] 39. Following ahearirg on November 14, 2006,
the Commissionvoted to oveurn the BOE's earlier decisidsy modifyingthe FAE landmark
designation to include tH&ubjectBuildings. Id. 11 41, 45. Ints formal designation report (the
“2006 Report”), theCommissiorstated thaincluding theSubjectBuildings in the FAE
landmak designation would “enhance]] . . . understanding of the work of [CSHC] since the
complex encompassed the earliest and latest examples of thedughtnodel tenements that
characterized [CSHC’s] urban development projects.”Y 47. On February 1, 2007, the City
Council voted to approve ti@ommission’sdecision. Id. 1 48.

Shortly thereafter, on May 31, 200tahl filed an Article 78 petition tcontestthe
SubjectBuildings’ designation, which the New York Supreme Court denied on September 24,

2008. Id.  49. The Appellate Divisigrrirst Departmentaffirmed that decision on June 24,

6 Although Stahl did not launch its redevelopment plan until 2004, it started ajlawits to empty in 2000, in
reliance on the Board’s 1990 modification vote. Corfifgll.
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2010,id. 1 50, and on November 18, 2010, the New York Court of Appeals denied Stahl’'s
motion for leave to appeald.  51. At that point, Stahl had exhawksiis Article 78 challenge
to theSubjectBuildings’ designatioras landmarksid.

E. Stahl’s Hardship Application

Once the Subjeduildings were landmarked, Stahl could not proceed with its
redevelopment efforts without the Commission’s approlcly 527 Meanwhile, Stahl could
notre-rent the Subject Buildings’ numerouacant units without first spending millions of
dollars on renovationdd. Consequently, Stahl sought redress—namely, permission to
demolish theSubjectBuildings—under § 25-309 of the Landmarks Law, pursuant to which a
landowner may request aértificateof appropriatenessuthorizing demolition, alterations, or
reconstruction on the ground that a parcel of land “is not capabkrmihg a reasonable return
Id. 119153-54(quoting N.Y.C. Admin. Code 88 25-302(c), 25-309).“reasonable return” is
defined in the Landmarks Laas “anannual net returr-i.e., the amount by which income
exceeds operating expenses, excluding mortgage interest and amorntiaatioriuding
depreciation—of [six percentjof a property’s assessed value in a given test yelak.y 55

(citing N.Y.C. Admin. Code 8§ 25-302(v)(13)).

7 Under the Landmarks Law, it is illegal for any person or entity in chdrgdamdmarked property “to alter,
reconstruct or demolish any improvement” thereon without a peronit fhe Commission, usually granted in the
form of a “certificate of no effect” or “certificate of appropriatene€3d. of Managers of Soho 1hirts Cordo. v.
City of N.Y, No. 01 Civ. 1226 (DAB), 2004 WL 1982520, at *8 (S.D.N.Y. Sept. 8, 204ting N.Y.C. Admin.
Code 825-305).



Stahl submitted its request (the “HardshipgoAgation”) on October 7, 2010. Doc. 15,

Ex. C at 18 By that ime, 107 of theSubjectBuildings’ 190 apartments were vacaid. at 8°
Stahlintended if its Application was grantedo replace the SubjeBuildings with modern
mixed-income condominium towers in which “a large number of units” would be dedicated to
affordable housing. Compl. {1 57-58. Stahl further promised the Commission that the proceeds
from its redevelopmergrojectwould be used to renovate t@eiginal Buildings within the FAE,
and thathe SubjecBuildings’ remaining tenants would be relocated to comparable or superior
renovated apartments in tBeiginal Buildings without any increase in rentd. § 59. In support

of its Application, Stahl submitted reports dyeal estate valuatn company and a construction
cost consulting firm, both of whiatvaluaté four “renovation scenarios” entaig varying

levelsof building and apartment renovatioresy(, renovations to bring the apartments “up to
code’ renovations to make the apartments contipeton the rental markegnd assessed
whetherany of these scenarios would all@tahl toearn a reasonable return on its investnirent
the SubjecBuildings. Id. 1 63.

Over the course afearly fouryears, he Commission sought additional materials from
and posed various questions to Stahl regarding its Hardship Application and theioakitilat
contained. Doc. 15, Ex. C at 3-7. In additidve €Commissiorheldthreepublic hearings to
address thé@pplication on January 24, 2012, June 11, 2013, and October 29, 2013.. §&dpl
These hearings, according$tah| “were dominated by interest groups hostile to the prospect of

any development.’ld. Additionally, members of the Commissionade statments at the

8 Exhibit C, attached ta declaratiorby DefendantsCounselRachelK. Moston is the Commission’s 4page
“Denial of a Ndice to Proceed” (the “Deni&eport), a report in which it outlines its determination of Stahl’'s
Hardship Application.

9 Thisnumber has only increased over the yeds of the filing of theComplaint, 126 of th&ubjectBuildings’
190 apartments were vacai@ompl 1 24 n. 2.



hearings “suggesting that they had prejudged Stahl’s application in the facepofitical
pressureand simply would not permit redevelopment or even entertain the possibility that an
actual hardship existedId.  61. At the hearingsthe Commission also heard from HR&A
Advisors, a consulting company representing opponerisatil’'s redevelopment plawhich
presentedts own analysisegarding the possible return that Stahl could earn by leasing
apartments in th8ubjectBuildings. Doc. 15, Ex. C at 3.
According to Defendants, the Commission teealuated Stahl’'s application as follows:
LPC exercised its discretion in considering 24 renovation scenarios using some of
the analyses and assumptions proffered by plaintiff, as well as mangotharios
with different assumptions that LPC determined were more reasonable.
Specifically, LPC alculated income (e.g., rents and miscellaneous income) and
determined the costs incurred by plaintiff in operating the property. The
Commission then determined whether the sum remaining, after subtracting
projected expenses and operating costs from the income, was less than six percent
of the postrenovation assessed value of the property. . . . In each instance, the
Commission determined that plaintiff was able to realize a reasonable return. . .
Consequently, LPC found that plaintiff had failed to destrate— to the
satisfaction of the Commissieathat the properties were incapable of earning a
reasonable return under the Landmarks Law.
Doc. 16 at 8.Therefore on May 20, 2014the Commissiorvoted to deny Stahl’'s gplication
and on May 29, 2014issueda written decisiorfthe “DenialReport), whichexplained the
Commission’sposition that Stahl had not met its burden of establishing its inaioiksrn a rate
of return above six percent. Comff] 64-65seeDoc. 15, Ex. C.
F. Procedural History
Stahl commenced this action on September 22, Z&bking an order: (@annulling and
setting aside the 2006 landmark designation and the denial of its Hardship Application;
(b) awarding compensatory damages; and (c) awarding eytgrfees and costs. Compl. at 23.

Thatsame day, Stalfiled aseparatection in New York Supreme Court under Article 78 of the

New York Civil Practice Laws and Rules (“C.P.L.R3d)leging that th&ubjectBuildings’
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landmarks designation amounted to an unconstitutional takinghediénging th&Commissiors
denial of itsHardship Application as arbitrary and capricio&ee Stahl York Ave. Co. LLC v.
City of New Yorkindex No. 100999/2014, J. Stallman (Sup. Ct. N.Y. Co.); Doc. 15, Ex. D
111120-63° In that casewhich Stahl was requiretdy statuteto bring in New York state court,
seeN.Y. C.P.L.R. 8§ 7804Stahlseeksan order (a)annulling, vacating, and setting aside the
denial of its Hardship pplication; (b)awarding compensation based ba fair market value of
the SubjecBuildingsas of the date of thettesignatioras landmarksplus interestand

(c) awarding attorneys’ fees and costs.

Defendand now moveo dismiss thenstant Complaint pursuant to Rul2(b)(1)of the
Federal Rules of Civil Procedure, arguing that this Court should abstain froomseeits
jurisdiction until the state action is resolyasd Rule 12(b)(6), arguirtbat the Complaint fails
to state a claim upon which relief can be grantedc. 14.

. LEGAL STANDARDS

A Rule 12(b)(1)

Federal Rule of Civil Procedure 12(b)(1) requires that an action be dismissackfof
subject matter jurisdiction when the district court lacks the statutory or consaiytimner to
adjudicate the case. ¢eR. Civ. P. 12(b)(1). The party asserting subject matter jurisdiction
carries the burden of establishing, by a preponderance of the evidence, ttiatipmigxists.
Morrison v. Nat'l Australia Bank Ltgd547 F.3d 167, 170 (2d Cir. 2008) (quotigkarova v.
United States201 F.3d 110, 113 (2d Cir. 2000)). On a Rule 12(b)(1) motion challenging the
district court’s subject matter jurisdiction, evidencestde of the pleadingsay be considered

by the court to resolve the disputed jurisdictional fseties.Zappia Middle E. Constr. Co. v.

0 Doc. 15, Ex. D contains Stahl’'s complaint inpendingArticle 78 proceeding.
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Emirate of Abu Dhabi215 F.3d 247, 253 (2d Cir. 2008ge alsdviorrison, 547 F.3d at 170
(citing Makarova 201 F.3d at 113). When evaluating a motion to dismiss for lack of subject
matter jurisdiction, the court accepts all material factual allegations in the complaire asitr
does not necessarily draw inferences from the complaint favorable to th&fpldlS. ex rel.
N.S. v. Attica Cent. S¢t886 F.3d 107, 110 (2d Cir. 2004) (citi8ipping Fin. Servs. Corp. v.
Drakos 140 F.3d 129, 131 (2d Cir. 1998)).

Where, as here, a party also seeks dismissal on Rule 12(b)(6) grounds, the court must
consider the Rule 12(b)(1) motion fir&aldessarre v. Monroe-Woodbury Cent. Joist., 820
F. Supp. 2d 490, 499 (S.D.N.Y. 2014)f'd, 496 F. App’x 131 (2d Cir. 2012), because
“disposition of a Rule 12(b)(6) motion is a decision on the merits, and therefore, aseerérc
jurisdiction.” Chambers v. WrightJo. 05 Civ. 9915 (WHP), 2007 WL 4462181, at *2
(S.D.N.Y. Dec. 19, 2007) (quotingagee v. Nassau Cnty. Med. C27 F. Supp. 2d 154, 158
(E.D.N.Y. 1998)).

B. Rule 12(b)(6)

When ruling on a motion to dismiss pursuant to Rule 12(b)(6), tlet Gust accept all
factual allgations in the complairats trueanddraw all reasonable inferences in the plaintiff's
favor. Koch v. Christies Int'l PLC, 699 F.3d 141, 145 (2d Cir. 2012). However, toe€is
not required to credit “mere conclusory statementsTtphfeadbare recitals of the elements of a
cause of action.”Ashcroft v. Igbal556 U.S. 662, 678 (2009) (citiigell Atl. Corp. v. Twombly
550 U.S. 544, 555 (20079ee #so0 id.at 681 (citingTwombly 550 U.S. at 551). “To survive a
motion to dismissa complaint must contain sufficient factual matter . .'state a claim to relief
that is plausible on its face.’fd. at 678 (quoting’'wombly 550 U.S. at 570). A claim is facially

plausible “wherthe plaintiff pleads factual content that allows the court to draw the reasonabl
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inference that the defendant is liable for the misconduct alledgdd(titing Twombly 550 U.S.
at 556). More sprfically, the plaintiff must allege sufficient facts to show “more than a sheer
possibility that a defendant has acted unlawfulli’ If the plaintiff has not “nudged [his]
claims across the line from conceivable to plausible, [the] complaint mdgrhessed.”
Twombly 550 U.Sat570.

C. Section 1983

To prevail on a cause of action under 42 U.S.C. § 1983, a plaintiff must establish, by a
preponderance of the evidence, that (1) the defendant depirofeal right secured by the
Constitution or the laws of the United States and (2) in doing so, the defendant actealander c
of state law.See, e.gByng v. Delta Recovery Servs. L1868 F. App’x 65, 66 (2d Cir. 2014)
(citing West v. Atkins487 U.S. 42, 48 (1988)).
1. DISCUSSION

A. Colorado River Abstention

Defendants argue that this Court should abstain, pursuant@olbeado River
abstention doctrindtom exercising jurisdiction over Stahl’s due process clamthe grounds
that StahI’'sNew York Supreme Court cagall “likely render the instant action mottDoc. 16
at 211 At a minimum, Defendants argue that the Court should stay this action pending the
outcome of thérticle 78 proceedingsld. A motion to dismiss based @oloradoRiveris
considered as a motion to dismiss for lack of subject matter jurisdiction pursuaréeto R
12(b)(1) of the Federal Rules of Civil ProceduFarst Keystone Consultants, Inc. v. Schlesinger

Elec. Contractors, Inc862 F. Supp. 2d 170, 181 n. 11 (E.D.N.Y. 2Q&&gntion omitted).

11 Although Defendants initially argued that the Court should abstain from skegdts jurisdiction pursuant to the
doctrines ofColorado RiverabstentionandYoungerabgention theywithdrew the latter argument in their reply
brief in light of controlling Second Circuitrecedent thavasnot referenced in their initial moving papeSee
Defs’ Reply at 1 (Doc. 19) (citin@print Commc’ns, Inc. v. Jacqlik34 S. Ct584 (2013)).
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“Generally, as between state and federal courts, the rule is that ‘the pendency of an
action in the state court is no bar to proceedings concerning the same mhtdf]ederal court
having jurisdiction.” Colorado River Water Conservation Dist. v. United Statd,U.S. 800,
817 (1976) (quoting/cClellan v. Carland217 U.S. 268, 282 (1910)). However, the Supreme
Courthas recognized several categories of circumstances in which abstention may be
appropriate.See, e.g.id. at 814;Younger v. Harris401 U.S. 37, 43-44 (1971Burford v. Sun
Oil Co,, 319 U.S. 315, 332 (1943.R. Comm’n of Tex. v. Pullman C812 U.S. 496, 498
(1941). These abstention doctrines pasdraordinary and narrow except|s}fi to “the
virtually unflagging obligation of the federal courts to exercise thediatisn given thent
Colorado River424 U.S. at 813, 817 (citations omitted

In Colorado Riveythe Court held that “in situations involving the contemporaneous
exercise of concurrent jurisdiction,” a federal court, in “exceptional” circuroetamay abstain
from exercising jurisdiction iparallel statecourt litigation mightresult in “comprehensive
disposition of litigation” and abstention would conserve judicial resouldest 813, 817-18
(internal brackets and quotation marks omittet}).determine whetheZolorado River
abstention is appropriate, the court considersactors, “with the balance heavily weighted in
favor of the exercise of jurisdictighNiagara Mohawk Power Corp. v. Hudson Ridack
River Regulating Dist673 F.3d 84, 100 (2d Cir. 2012) (quotidgses H. Cone Mem’l Hosp. v.
Mercury Const. Corp460 U.S. 1, 16 (U.S. 1983)

(1) whether the controversy involves a res over which one of the courts has assumed

jurisdiction; (2) whether the federal forum is less inconvenient than the other for
the parties; (3) whether staying or dismissing the federal action awdld
piecemeal litigation; (4jhe order in which the actions were filed, andetiter
proceedings have advanamdre in one forum than in the other; (5) whether federal

law provides the rule of decision; and (6) whether the state procedures are adequate
to protect the plaintiff's federal rights.
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Woodford v. Cmty. Action Agency of Greene County, 23@ F.3d 517, 522 (2d Cir. 2001). No
one factor$ decisive instead, a court must engage in a “carefully considered judgment[,] taking
into account both the obligation to exercise jurisdiction and the combination of factors
counselling gainst that exerciseé Colorado River424 U.S. at 81&itation omitted; see also
Moses H. Cone460 U.S. at 16 (explaining that the “weight to be given to any one factor may
vary greatly from case to case, depending on the particular setting ob#ie ddoreover, the
facial neutrality of a factdtis a basis for retaining jurisdiction, not foielding it.” Woodford
239 F.3d at 522.
1. The State and Federal Actions AreéParallel

Before engaging in the sbactor analysishowever, a court must make a threshold
determination that the federal and state court cases are “par8lighier v. County of Suffolk,
146 F.3d 113, 118 (2d Cir. 1998lrederal and state proceedings are “parallel” for abstention
purposes when the two proceedings “are essentially the same,” meanirigdhats'an identity
of parties, and the issues and relief sought areahee. Shields v. Murdog891 F. Supp. 2d
567,577 (S.D.N.Y. 2012) (internal quotation marks and citation omitted). Nevertheless,
“[p]erfect symmetry of parties and issues is not requidther, parallelism is achieved where
there is a substantial likelihood that the state litigation will disposél oflaims presesd in the
federal case.ld. (quotingln re Comverse Tech., In&Np. 06 Civ. 1849 (NGG) (RER), 2006
WL 3193709, at *2 (E.D.N.Y. Nov. 2, 2006)) (emphasis in origiGiaternal quotatia marks
omitted). Yet if the court has “[a]ny doubt” regarding the parallel nature of the two actions, the
outcome should be resolved in favor of exercising federiadiction Id.

While theforms ofrelief sought by plaintiff in this case ancethtate action aneot

perfectly coextensive-here,Stahlseekamoneydamagesn addition to injunctive and
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declaratory relief-the cases anendoubtedly parallel for the purposes of @a@orado River
abgention doctrine. The parties and allegations inreecases are identical, and Plaintiff's
primary goal in both is to overturn ti@mmission’s denial of its &tdship Application and gain
permission to develop tifeubjectBuildings.
2. Dismissal is Not Required

Althoughthe federal and state actions pegallel, abstention would not be appropriate

because th€olorado Riverfactors weigh in favor of this Court’s exercise of federal jurisdiction.
a. Jurisdiction Over a Res and Convenience of Forum

The parties agree that the first two facted) whethetthe state or federal court has
assumed jurisdiction over any res or property, and (2) the inconvenience of theftedera—
are notmplicatedhere. SeeDoc. 16 at 17; Pl.’'s Mem. Law Opp’n Mot. to Dismiss at 11 (Doc.
17). Accordingly, both factors couslsagainst abstentiorbeeDe Cisneros v. Younge871
F.2d 305, 307 (2d Cir. 1989)The first two factors are not implicated in this appeal, but the
absence of jurisdiction overras,and the convenience of the federal forum both point toward
exercise of federal jurisdictidi.(citing Bethlehem Contracting Co. v. Lehrer/McGovern,Inc.
800 F.2d 325, 327 (2d Cir. 19863Fe alsoVill. of Westfield v. Welck; 170 F.3d 116, 122 (2d
Cir. 1999) ([W]h ere the federal court is just as convenasthe state court, that factor favors
retention of the case in federal courtif)térnal quotation markand citationomitted).

b. Avoidance of Piecemeal Litigation

The thirdColorado Riverfactor involves an analysis of whethke federal action must
bedismissedn order toprevent piecemeal litigationid. at 123. The “primary context in which
[the Second Circuit] ha[dffirmed Colorado Riverabstention in order to avoid piecemeal

adjudication has involved lawsuits that posed a risk of inconsistent outcomes not preventable by
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principles of res jdicata and collateral estoppeWoodford 239 F.3dat 524 see alsShields

891 F. Supp. 2dt 58283 (“[A]bstention is more appropriate where the parties to both suits are
not identical because there is a possibility that the parties who are not bound tigrthe p
judgment may cause inconsistent judgments in subsequent lawWquitationomitted; Tarka

v. Greenfiedl Stein & Senior, LLPNo. 00 Civ. 1262 (SAS), 2000 WL 1121557, at *5 (S.D.N.Y.
Aug. 8, 2000)“Courts have been careful . . . to draw a distinction between merely duplicative
litigation and potentially piecemeal litigation, noting that the latter is dymtoof additional
parties.”). In thiscase, by comparisofthe nature of the parallel actions is such that principles
of res judicata and collateral estopplkbuld be effective to prevent inconsistent outcomes.
CVR Energy, Inc. v. Wachtell, Lipton, Rosen & Kata. 14 Civ. 6566RJS, 2014 WL

7399040, at *4 (S.D.N.Y. Dec. 29, 2014¢e alsdcColony Ins. Co. v. Danica Grp., LL.Glo. 13

Civ. 1714 RRM), 2014 WL 4417353, at *7 (E.D.N.Y. Sept. 8, 2014) (nothnag collateral
estoppel would likelyprecude courts from reaching inconsistent outcomestate and federal
cases with identical partiesd issues).

This factor, like all of th&Colorado Riveifactors, is not determinative, and courts in the
Second Circuit have abstained based on other consideratiensvhere thapplicability of res
judicata and collateral estoppeltigated theisk of piecemeal litigation.Seed. (concluding
that, “even where principles of res judicata and collateral estoppel would tygohsksof
duplicative litigation and an unseemly race to judgment weigh[ed] in favor ofrabgta Still,
courts are directed to consider e&@&lorado Riverfactor with the balance weighted heavily
toward the exercise of fed# jurisdiction, and therfiere ptential for conflicting outconis]
between . . two actions does not justify abstention undepteeemeal litigation factor.”

Shields 891 F. Supp. 2dt 582 (quotingn re Bank of Am. Corp. Secg57 F. Supp. 2d 260, 345

17



(S.D.N.Y. 2010))internal quotation marks omitted)hat potential is “always present” in
parallel actions, and “the courts must look beyond this factor to ascertain whestegttian is
appropriate’ 1d. (citing In re Comversg2006 WL 3193709, at %6

Here,althoughfailing to stay ordismiss the federal action might lead to “some amount of
duplication” due to the similar factual and legal issuiessented in the Article 78 proceedings,
such duplication “does not weigh significantly in favor of abstentidd.’at 582 (internal
guotation marks and citatimmitted). Becauséany case involving parallel proceedings
presents a risk of duplicative litigation or a rush to judgment, the existence efiglsscan
weigh only modestly in favor of dismissal; ottwse dismissals pursuant @olorado River
would be the rule, not the exceptjon cases involving parallel proceedings in state and federal
court” In re Asbestos Litig963 F. Supp. 247, 253 (S.D.N.Y. 1997) (internal quotation marks
and citationromitted). Where avoidance of piecemeal litigation is the Sidéorado Riverfactor
weighing in favor of abstention and all other factors counsel the @oretainits jurisdiction,
the Court must not abstaigee In re Comverse TecB006 WL 3193709, at *6.

C. Order in Which Jurisdiction Was Obtained

The fourthColorado Riverfactor involves an analysis of “the order in which jurisdiction
was obtained."Vill. of Westfield 170 F.3d at 121. “This factor does not turn exclusively on the
sequence in which the cases were filed, but rather in terms of how much progress maadsee
in the two actions.1d. at 122 (citingMosesH. Cone 460 U.S. at 21) (internal quotation marks
omitted).

Stahl commenced both actionsthe same dayseptember 22, 2014. Although
Defendand contend that the “state court casesubstantially more advancé@oc. 16 at 19,

their argument is speculative: “[T]hat matter will be fully submitted to the Motitam&sions
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Part on March 2, 2015a-mere few days after the filiraf this motion. As there is no discovery
permitted in Article 78 proceedings (which are designated ‘summary pragegdthe state
court will likely render a decision on the Article 78 claims shortlyedfieer.” 1d. (citing
C.P.L.R. § 780@t seq). Stahlassertshat “no decision on the merits—indeed, no decision of
any sort—has beemnade in the state court actioand that the parties are still awaiting a
decision from the state court regarding Stahl’s motion for oral argument aeavertb filea
surfeply in that caseDoc. 17 at 13. As of the publication of this Opinionthis Court’s
knowledge, no decision has been rendered in the state aSeenStahlindex No. 100999/2014.
The neutrality of this factor, accordingly, tips in favétids Court retaining jurisdiction.
d. Law Supplying the Rule of Decision

The fifth Colorado Riveifactor requires a review of what Igwovides the rule of
decision in the caseSee Moses H. Coné60 U.S. at 23. “[W]hen the applicable substantive
law is federal, abstention is disfavored,” aax@n “theabsencef federal issues does not
strongly advise dismissal, unless the state law issuemwaed or particularly complex.Vill. of
Westfield,170 F.3d at 24 (internal quotation marks omittedNor doesthe existence of state
law issues mandate abstentiofiT|he Supreme Court ha#ectedthat dthough in some rare
circumstances the presence of stateissues may weigh in favor affederal cours surrender
of its jurisdiction the presence of federlaw issues must always be a major considemnati
weighing against surrenderRNiagara Mohawk673 F.3d at 103 (quotingoses H. Cone460
U.S. at 26) (internal quotation marks omitted).

In this case, Platiff's substantive due procestaim obviously implicates federal
principles under the United States Constitutidiet Stahl’'s due procesdaim alsoturns on an

analysisof the Landmarks LawSeeBd. of Regents v. Roth08 U.S. 564, 577 (1972)Property
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interests . . are not crated by the ConstitutionRather they are created and their dimensions are
defined by existing rules or understandings that stem from an independent schras state

law. .. ”); Cine SK8, Inc. v. Town of Henrietta07 F.3d 778, 784 (2d Cir. 2007) (applying

New York law to determine whether plaintitiad aprotectableroperty right). Defendants
suggest that the state law issues presented in this case are “novel and compléng @ntai
review of the Commissids “complicated analyses as to whet [Stahl] satisfied its burden of
establishing economic hardship under the New York City Landmarks’ LAef.’s Reply at 5

(Doc. 19). Stah| on the other handrgueghat any state law issues implicated by its claim
“merely go to the LPC'’s failure to abide by the clear definitions of trelmarks Law and its

own precedent.” Doc. 17 at 14-15 (citing Compl. § 65).

The Court, as explainadfra, is not persuaded by Stahl’s argument regarding the clarity
of the Landmarks Law as it impacts theegurocess claim here at issud¢owever, neither is the
Law so murky as to advise abstention. While it is certainly true that thelfanthprocedural
context of this case is unique, it is also true tadefal courts in this circuit have frequently
considereduancectonstitutional claimarising from the Landmarks LawSee, e.gRector,
Wardens, & Members of Vestry of St. Bartholomew’s Church v. City of New9idrk.2d 348,
350 (2d Cir. 1990) (holdg that Landmarks Law did not unconstitutionallydben the free
exercise of religion or effechaunconstitutional taking when it prevented a church from
replacing a churclowned building with an office towgrBd. of Managers of Soho IhArts
Condo. v City of N.Y,.No. 01 Qv. 1226 (DAB), 2004 WL 1982520, at *1 (S.D.N.Y. Sept. 8,
2004)(denying summary judgment where plaintiff alleged that the LPC had violatedsits Fir
Fifth, and Fourteenth Amendment rights, and its rights under the New York $taét@ion

and New York state laywwhen it prevented permanent removal of an artwork installed on a
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building’s exterior). Here, at base, the Court is being asked to determine whether t
Commission was within its rights to engage in mathematical calmogadifferent from those
used by Stahio determine, to its satisfaction, that Stahl had not met its burden of establishing
financialhardship. The state law issues presented are not sufficiently novel and coniplex as
merit abstention when no oth@olorado Riverfactor weighs clearly in favor of it.
e. Adequate Protection of Plaintiff's Rights

When reviewing the sixt@olorado Riverfactor, a federal court must determine
“whether the ‘parallel stateourt litigation will be an adequate vehicle foe ttomplete and
prompt resolution of thissues between the partiesVill. of Westfield 170 F.3d at 124 (quoting
MosesH. Cone 460 U.S. at 28). “If there is any substantial doubt as to this, it would be a
serious abuse dliscretion to grant thetayor dismissakt all.” MosesH. Coneg 460 U.S. at 28.

Here, there is no serious question that the state action can adequately priotEtsPla
procedural and substantive rights and provide a fair forum that will promptly rekelparties’
claims. Stahlhas not identified any conceivable jeopardy or prejudice to its rights should its
claims be decided by the state court rather than this court. Neverthelesdjtthefdbe state
court to adequately proteStahl'sinterests only makes this factoeutral. See Estee Lauder
Companies Inc. v. Batr&30 F. Supp. 2d 158, 169 (S.D.N.Y. 2006). “Although any possible
inadequacy of the state forum to protect the federal plaintiff's rights yoolade a strong
reason to exercise federal jurisdiction, the adequacy of the state forum doesghoheavily in
favor of dismissal pursuant @oloradoRiver”” Id. (quotingln re Asbestos Litig963 F. Supp.
at 253) (internal quotation marks omittes@e also Dunkin’ Donuts Franchised Restaurants
LLC v. Rijay, Inc.No. 06 Civ. 8237WCC), 2007 WL 1459289, at *6 (S.D.N.Y. May 16, 2007)

(“The fact thathe state court is competent to adjudicate plaistdfaims is largely irrelevant.”).
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f. Colorado River Abstention is Not Warranted

The “exceptionatircumstancesthat would be required to support this Court’s
abstention undeColorado Riverare not presenh this case SeeVill. of Westfield, 170 F.3d at
124. Of the sixColorado Riverfactors onlytwo weigh moderatelin favor of abstention here:
the goal of avoiding piecemeal litigatiand the presence of state law issuk®reoverbecause
the parties to both actions are identical, the risk of piecemeal litigation is mitigatedlikglthe
applicability ofres judicata and collateral estoppeid the state law issues presented are not so
novel or complex as to merit abstentiorherefore although this course of actiomwiil
undoubtedly result in two court®nsidering the same action at the same time, case law from this
Circuit interpreting Supreme Court precedent renders duplicative litigatiotsefy an
insufficient basigor abstaining. CVR Energy2014 WL 7399040, at *6 (citing/oodford,239
F.3d at 522)seealso Moses H. Cond60 U.S. at 16 Only the clearest of justifications will
warrant dismissdl (quoting Colorado River424 U.S. at 819) (internal quotation k&
omitted). Consequently, the Court does not grant Defendants’ mtaidismiss ostay this
actionpursuant to Rule 12(b)(1) and tBelorado Riveroctrine.

B. Failure to State a Claim

Defendants contend tha&yen ifthis Court declines to abstain un@wlorado River it
must dismiss Stahl’€omplaintpursuant to Rule 12(b)(69r its failure to state a claimrlo state
a claim for a substantive due process violation based on the denial of its Hardshiptipplic
Stahl must allegdirst, that it possesseal“valid property interest-that is, a property interest
“protected” within themeaning of the Fourteenth Amendment—and, secondD#fahdants
infringed upon that interest in an arbitrary or irrational manSee Cine SK&07 F.3d at 784;

Brady v. Town of ColchesteB63 F. 2d 205, 211 (2d Cir. 1988) (internal quotation marks
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omitted). Here, becausthe Court finds tha®laintiff lacks a valid propertynterest it need not
address the second st&fthe due process anals. SeeClubside, Inc. v. Valentj68 F.3d 144,
152 (2d Cir. 2006).

To possess a federally protected property inteagse¢rson must have a “legitimate claim
of entitlement to it.”Roth 408 U.S. at 577Zahra v. Town of Southqld8 F.3d 674, 680 (2d
Cir. 1995) (quotindrRI Realty Corp. v. Incorporated Village of Southamp@® F.2d 911, 915
(2d Cir. 1989, cert. denied493 U.S. 893 (1989andYale Auto Parts, Inc. v. Johnsofb8 F.2d
54, 58 (2d Cir. 1985))Such a claimarisesnot from the Constitution, buatherfrom an
independent source such as state or local B@eBrady, 863 F. 2d at 212 (quotirigoth 408
U.S. at 577). Alaintiff's “abstract need, desire or uniéaal expectation is not enough”farm
an entitlement Abramson v. PatakR78 F.3d 93, 99 (2d Cir. 2002)tations omittedl

The“strict” or “clear” entittementanalysisemployed in the Second Circuit “focuses on
the extent to which the deciding authority may exerdiseretionin arriving at a decision, rather
thanon an estimate of the probability that the authority will make a specific deti@tra,
48 F.3dat 680(emphasis in originalsee also Natale v. Town of Ridgefield0 F.3d 258, 263
(2d Cir. 1999).“Even if in a particular case, objective obsesveould estimate that the
probability of issuance was extremely high, the opportunity of the local agenegyaossuance
suffices to defeat the existence of a federally protected property iriteiR#gt.Realty870 F.2d
at 918. Therefore, to establista federally protectable property inést in a state or local
permit,” a plaintiff must demonstrate thahé&re was no uncertainty regarding his entitlement to
it under applicable state or local law, and the issuing authority had no discretidhholgit in
his particular case.Natale 170 F.3cat 263 n. 1. This standard aims to prevent federal courts

from being “turned into zoning boards of appeals” or “substituted for state coudmidEators
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of the meaning of zoning and other land use regulatiois (citing Village of Belle Terre v.
Boraas,416 U.S. 1, 13 (1974) (Marshall, J. dissentinBfXl Realty870 F.2d at 918.

In this action Stahl asserta property interest in‘@reliminary determination of
insufficient return,” ora “hardship finding,” pursuant to § 25-309@@f)the Landmarks Law.
That sectiorprovides in relevant part that where an applicastablishes to the satisfaction of
the commissiohthat an “improvement parcel . is not capable of earning a reasonable return”
and that the owner “seeks in good faitie’demolisithe “improvementimmediatelyand
construct a new building, the Commission “shall . . . make a preliminary deteonioéti
insufficient return.” N.Y.C. Admin. Code § 25-309{8) Stahlcontendghatit had a protected
property interest in a hardship findibgcauseéhe Landmarks Law and Commission precedent
“establish a clear legal standard” that the Commission must apply in revieandship
applications. Doc. 17 at 17. In other words, it is S$ghdsition that there isnespecific
method, which the Commission was obligateddoeptfor calculating the rate of return that
Stahlwas capable of earning on the Subfaiidings. Thus, Stahl argues that because it
“demonstrated conclusively . that it was incapable of earning a reasonable rate of return as
defined by the Landmarks Lawif’establishedhat it had suffered an economic hardsdmg was

entitled to affirmative reliet> Compl.{176-77. This argument fails

2 As previously noted, under the Landmarks |.aweasonable retuis an annual net return of six pent or more
of a property’s value in a specified test yeBrY. Admin. Code88 25302(v)(1}(3)). An “improvement” is
defined as “[a]ny building, structure, place, work of art or otheeailgjonstituting a physical betterment of real
property, or any part of such bettermenid: § 25-302(i). An “improvement parel” is the “unit of real property
which (1) includes a physical betterment constituting an improvemenhanand embracing the site thereof, and
(2) is treated as a single entity for purposes of levying real estate tdcte§.302(j).

13 Relief under this provision may include partial or complete tax exemppéirmemission, or authorization for
alternations, construction, and reconstruction where deemed appeaord consistent with the purposes of the
Landmarks Law.ld. 8§ 25-309(b}(c), (9).
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Stahlemphasize§ 25-309’s use of the word “shall,” whiahyeasonsallows the
Commissiort'no discretion not to make [dhding” once ahardshipapplicant makes the
requisite showinghatit cannot earra reasonable rate of returoc. 17 at 18. To be surbgt
Secomnl Circuit Court of Appeals has recognized the force of the word “shall,” as caitpare
words such as “may,” in regulations directing governmental action in the tohterd use or
zoning matters.SeeSullivan v. Town of SalerB05 F.2d 81, 84 (2d Cir. 1986@)The statutory
authority granted to a Connecticut municipality to accept as a public higmyay@posed
highway within its borders is a discretionamyay,’ not a mandatory ‘shall.”’ycompare Deane
v. City of New York Depbf Bldgs, 677 N.Y.S.2d 416, 42IN(Y. Sup. Ct. 1998) (observing that
“use of the word ‘may’” in the Landmarks Law “vests the [LPC] with diton over all acts
taken or made pursuant to that provision”) (citations omitteldwever,the Court’sanalysis
camot end thee; indeed, it cannot begin there.

Thecommandhat the Commissioshall makea finding of insufficient returins
triggered onlywhen certain criteria are migt the satisfaction of the CommissiddeeN.Y.C.
Admin. Code 8§ 25-309(a)(1). This languagstsauthority in theCommissiorto determine
whether or not an applicant has demonstrated that its improvement parcel is ecigabhing
a reasonable rate of return amdnsequently, whether or nbe Commission is obligated to
make a preliminary hardg finding. Id. And whileStahl asserts that the parameters of the
Commission’s “satisfaction” are cabined ttne text of the Landmarks Law, thaw simply does
not provide a single, ongze fits all formula for determining a reasonable rate of return.

Stahl’'s own Hardship Application proves the poit.its Application, Stahanalyzed
four different “renovation scenarios,” each resting on different assumptionsas$tmptions

themselves spanned a wide range of contingendgiess, while Stahl may be correct that the
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Commission was required to utilize a particular mathematical formula to determiret the n
annual return, it is wrong when it suggests tha Commission wasbligated to accept the
assumptionsn which Stahl’s calculations were premised

In this regard, two aspects of the Law are particularly instructivet, fiesLandmarks
Law defines “capable of earning a reasonable return” as “[h]aving the capaciéy,
reasonably efficient and prudent managemehearning a reasonable returnd. § 25302(c)
(emphasis added). For purposes of this definition, the “net annual return,” is “pegubre the
earning capacity of such improvemeiaircel,in the absence of substantial grounds for a
contrary determination by the [@mmissiori Id. (emphasis added)n other words, the
Commission is not required to blindly accept the assumptions on which a petitione yreaycr
is plainly granted the discretion to subject the assumptions to its own detesmifati
reasonableness. Second, the Law specifically requires the eleven membessiomiui
include at least three architects, dn&torian qualified in the field, one city planner or lacajse
architect, and one licensed realt@oc. 16 at 3 (citindNew York City Charters 3020(1)). The
New York Court of Appeals has therefore observed that the Commission is comprigpdrts e
whose interpretations of the Landmarks Law are entitled to deference bguhs.See
Teachers Ins. & Annuity Ass’n v. City of New Y&XKN.Y.2d 35, 42 (1993%tah| 76 A.D.3d at
295. Here, there is no question that the Commission rejected certain of the emsirepéd on
by Stahl on the basis that the assumptions were inconsistent with the efficigmtident
management of the Subject Buildings. There is also no question that the Commissiil was
within its rights toexercise this level of discretion.

In its decision, the Commission provided a detailed explanation of the assumptions it

rejected and those upon which it religgeeDoc. 15, Ex. C at 10-32Z-or example: The
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Commissiordetermined that the proper “improvement parcel” for purposes of assessing Stahl’
potential réurn was the entire FAE block rather than the Subject Buildings atbras,1612;14
it elected to use the “income approach” rather than the “cost approach” in calculating Stahl’
potential rate of returng. at 2526; it determined that Stahl’s decisioat to rerent apartments
vacated after the 2006 landmark designation “was a conscious business decision” sugh that
resulting costs were a “salhposed hardshipjd. at 12; it observed the laxity of Stahl’s rental
office’s effort to rerent the apaments or increase their valud, at 1+12, 18 it calculated the
amount of net rentable square footage in the Subject Buildthgs,31;it disagreed with Stahl
regarding the number of windows that needed replacement and the cost afgeplase
windows,id. at 2324; it identified other sources of income potential, ignored by Stahl, within
the improvement parcel (such as laundry facilities, basement storage, @efiargntal, etc.)
id. at 2021; and itcalculatedhe amount in rent, per leasable square foot, that the apartments
could conceivably generate based on different levels of renova®mell asStahl’s projected
gross rental income according to these different renovation scenlari@s$.13-16.Ultimately,
the Denial Report vividly illustrates the scope of the Commission’s discretion.

Stahl endeavors to buttress its claim by arguing that the Commission’s disaration
circumscribedy its own precederas well as byhe Landmarks Law In particular Stahl refers

to the 1988 decision issuéy the Commission in the mattef KiSKA Developers, Inc.

4 Stahl maintains that, pursuant t$302(j), the Commission was required to consider only Stahl's rateunfiret
on the parcel of land containing tBebjectBuildings, treated as a separate unit for purposes of levying real estate
taxes, as opposed to the entire FAE. Doc. 17 afh® Commission squarely addresses and tefhis argument

in its Denial Report. Doc. 15, Ex. C at 101 (explaining the Commission’s finding that the relevant “improveme
parcel” for Stahl's Appliation was “all of the lots on Block 1459,” or the entire FAE). Moreovwer, t

Commission’s finding regarding the proper “improvement parcel’measleterminative of Stahl’s application.
Rather, as the Denial Report explains, despite the Commissioritgfifidat the improvement parcel for purposes
of [Stahl’'s] hardship application should be Manhattan Tax Block 14389 antirety,” the Commissiostill analyzed
the application solely with respect to the Subject Buildings on lot 22, aediby Stahl.Id. at 12.
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(“KiSKA”). 1 SeeDoc. 17 at 20 (“The Landmarks Law andSKiA dictate a set approach to
evaluating Stahl’'s hardship dmation, and within this framework, Stahl's application met every
standard necessary for a finding that it had suffered an economic hardshipudtscd ties
landmark designation.”)d. at 18 (“[A]s a matter of New York law, an administrative agency is
required to follow its own precedent.”) (cititig re Charles A. Field Delivery Serv., In66
N.Y.2d 516, 518 (1985))Yet Stahl’'s reliance on KiSKActually emphasizebte extent of the
Commission’s discretionln that matterthe Commission made aghminary hardship finding
and granted certificates of appropriateness to demolish three structurestiah Bark West
owned by KiSKA Doc. 18, Ex. A at 1. In so doing, the Commission made a series of decisions
that informed its conclusion on hardship. For exampldecided to consider each of the three
buildings on an individual basis, based on the fact thathiad\beerseparately landmarked
determinedhe proper measure of present value for each building; it concluded that the buildings
were uninhabitable in their current condition; it determined the proper method for daly tiet
buildings’ potential post-renovation value; and it calculated how much renovations would
increase the buildings’ assessed valigk at 1926.

Moreover, it is evident thahe Commissionlid rely on KiSKA for guidance Seg e.qg,
Doc. 15, Ex. C at 17 n. 23 (comparing the Commission’s omission of “a vacancy and collection
loss factor” in KiSKA with its decision to include such a factor in ith&aalysis in light of the
large number of apartments in tBabjectBuildings);id. at 23 (“While normally soft costs are
not depreciable, since the Commission allowed some soft costs to be included in tAe KiSK
decision, it finds that some soft costs should be included in the depreciation allowadhcat )

25 (deciding not to include loan interest in the “soft cost allowance,” given beaofily

% The KiSKA decision is attached to the Declaration of Plaintiff's CouAt®tandra Shapiro. Doc. 18, Ex. A.
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explicitly loanrelated item included in the list of soft costs [in KiSK#as the mortgage
recording tax”);id. at 27 (noting that the use of the income approach would be consistent with
the Commission’s approach in KiSKAT.0 the extent that KiSKA established administrative
precedent, the Commission attempted to followhtle still addressingheinherently unique
issues presented by the Subjuatldings and Stahl’s proposH.

In conclusionthe Commission’s discretion is far fromad' narrowly circumscribed that
approval of a proper application is virtually assure@lubside 468 F.3dat 152-53 (quotindRRI
Realty,870 F.2dat911); see alsdaxor Corp. v. State Depof Health 90 N.Y.2d 89, 99 (1997)
(“While the ‘theoretical possibility of discretionary action does not automatically cfeasif
application for dicense or a certificate as a meuvailateral hope or expectation,” here we do not
need to consider precisely how much discretion defeats an entitlement becaaksartthat the
law vests appelldarwith considerable discretion . . . .”) (quotiBgllivan,805 F.2d at 85). kder
New York law, “[i]t is the [persons] legitimate expectation of the benefit which creates the
protected constitutional interest,” rather thahe' possibilitythat a benefit may be received,” and
“the structure of the decisiomaking process is at least as importanhadikely result of the
process.”Doe v. Coughlin71 N.Y.2d 48, 55 (1987q¥itations omitted).Here, the
Commission’s decisiemaking process involved an extensive amount of discretion, rendering
Stahl’s chances of obtaining a hardship finding uncertain at Bésil’s claim—that the
Commission exceeded the bounds of its authority by exercising thistthse—“would make
the Board nothing more than a rubber stamp and reduce its role in the process to a rote check of

whether the proper filings hdmeen made.'Harlen Associates v. Inc. Vill. of Minegla73 F.3d

16 Although Stahl maintains that the Commission applied itheome approachin its review of theHardship
Application here aissue despite havingsed the “cost approach” in KiSKA, the Commission disatyvéth this
categorizationn its Denial Report Doc. 15, Ex. C at 2. 45 (“Stahl is incorrect when it alleges the Commission
‘used’ the cost approach in the KiSKA hardshiplécation.”).
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494, 504 (2d Cir. 2001); see also Zahra, 48 F.3d at 681 (“While we acknowledge that, in certain
circumstances, a party may have a constitutionally [protectable] ‘property interest’ in a benefit
that affects land use[,] . . . we do not recognize, at least on the facts of this case, the existence of
such a ‘property interest’ in the procedures giving rise to such an interest.”) (emphasis in
original) (citations omitted). Such a result would be “diametrically opposed” to the City’s intent
in drafting a Landmarks Law that tasks an expert Commission with the delicate task of balancing
the protection of landmarks with the protection of private landowners” ability to earn a
reasonable return on their investments. Harlen, 273 F.3d at 504. Accordingly, the Court
concludes that Stahl fails to state a constitutionally protected property interest and, by extension,
a valid § 1983 claim.
IV. CONCLUSION

For the reasons stated above, Defendants® motion to dismiss Stahl’s § 1983 claim is
GRANTED. The Clerk of the Court is respectfully directed to terminate the motion, Doc. 14,
and close the case.

It is SO ORDERED.

Dated: May 21, 2015
New York, New York
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Edgardo Ramos, U.S.D.J.
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