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DOCUMENT 1
UNITED STATES DISTRICT COURT ELECTRONICALLY FILED
SOUTHERN DISTRICT OF NEW YORK . ‘
______________________________________________________________________ X DOC #:

. DATE FILED: 11/25/2014
TURNER CONSTRUCTION COMPANY anNEW
YORK CITY ECONOMIC DEVELOPMENT :
CORPORATION : 14-CV-8014(IJMF)
Plaintiffs, MEMORANDUM OPINION

AND ORDER
_V_

HARLEYSVILLE INSURANCE COMPANY OF NEW :
YORK and HARLEYSVILLE WORCESTER
INSURANCE COMPANY,

Defendants.

JESSE M. FURMANUNnited States District Judge:

Plaintiffs Turner Construction Company (“Turner”) and New York City Economic
Development Corporation (“NYCEDC”) (collectively, “Plaintiffs”) filedighbreachof-contract
and declaratory judgment action in New York Supreme CdurereafterDefendants
Harleysville Insurance Company of New York and Harleysville Worcdstgmrance Company
(“Defendants”) removed the cagethis Court. Plaintiffs now move remand the case back to
the court in which it was filed. For the reasons that follow, Plaintifitstion is GRANTED.

BACKGROUND

The following background is taken from Plaintiffs’ Complaint aglévant affimations
submitted by the partiessee, e.g., Kunstenaar v. Hertz Vehicles, LLC, No. 14CV-1101 (PAE),
2014 WL 1485843, at *1 n.1 (S.D.N.Y. Apr. 14, 2014) (considering a party’s declaration and

attached documents in determining whether a defendantgval was timely).
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This casearises out of a personal injugwsuit filedby Anthonyand LorraineDeVito in
New York Supreme Courtln the suit filed on July 25, 2013, the DeVitos suBdrner and
NYCEDC for injuries allegedly suffered by Mr. DeVito at a construction site owned by
NYCEDC, for which Turner served as construction manag@gtt'y Affirmation Opp’n PIs.’

Mot. To Remand (Docket No. 16) (“Peiper Affirmation”), ExJf 1926, 63, 81-83
Affirmation Supp. Mot. To Remand (Docket No. 8) (“Vita Affirmation”), ExJ4 4,15).
Turner and NYCEDC, in turriled this actionn New York Supreme Court, on May 15, 2014,
seeking— among other relief— indemnificationpursuant to general liability insurangelicies
supplied to DeVito’'s employer, Egg Electric, which served as a subcontraciarrfar in the
construction project at issueVifa Affirmation, Ex. A {1 413, 32.

Significantly, Plaintiffs’original summons and complaigid not name Harleysville
Insurance Company of New York and Harleysville Worcester Insurance Cygrapaefendants.
Instead, they named only Harleysville Insurance Comparaydiferent entity— asthe
defendant. \(ita Affirmation, Ex. A). On July 14, 2014, counsel fdardeysville Insurance
Company advise®laintiffs thatHarleysville Insurance Company of New York and Harleysville
Worcester Insurance Company Defendants here- had issued theelevantinsurance policies,
andthatHarleysville Insurance Company widereforenot the proper defendant. (Peiper
Affirmation, Ex. B). As counsel for Harleysville Insurance Compegpyresented Defendants as
well, counsel fomll relevant parties thesgreed to a stipulation (the “Stipulatiorafjowing
Plaintiffs to amend theiramplaint and supplement their summons to remove Harleysville
Insurance Company as a defendant and add Defendants. (Peiper AffirmationVEx. B;

Affirmation, Ex. B). On August 5, 201&Jaintiffs filed the stipulatioralong with an Amended



Complaint. (Peiper Affirmation, Ex. C). Seven days later, on August 12, P@fdndants were
saved with the Amended Cortgnt. (Vita Affirmation, Ex.D).

On August 19, 2014, Plaintiffs — having notidbat the docket of the caseluded
Defendantsbutalso still includedarleysville Insurance Company- filed a Notice to the
County Clerk for Amendment of CaptionPdiper Affirmation, Ex. CReply Mem.Defs.’
Opp’n PIs.” Mot. For Remand (Docket No. 18) (“Pls.” Reply Mem.”), Ex. A (“Barrese
Affirmation”) 11 1516). Two days later, on August 21, 2014, the County Clerk informed
counsel for Plaintiffs that the Clerk’sfii@e was returning th&lotice to the County Clerk for
Amendment of Caption, explaining that Harleysville Insurance Company could not ineeem
from the docket because no appearance had been entered on its behalf. (Barnesto#ffir
1 17;see Peiper Afirmation, Ex. C). On September 5, 2014, after multiple requests from
Plaintiffs’ counsel, counsel tdarleysville Insurance Compafiiypally entered a notice of
appearance(Peiper Affirmation, Ex. D at 2-3¢., Ex. C). Later the same daflaintiffs refiled
the Stipulation, now styled as one “Amending Complaint & Caption.” (Peiper AffomaEx.
C). Defendants filed their Answer on September 26, 2014 parthat same day, filed a Notice
of Removal in state court. (Peiper Affirmation, Ex. Cef@&dants’ Notice of Removal was
filed with this Court on October 3, 2014. (Docket No. 1).

On October 21, 2014, Plaintiffs filed a motion to remand this case to state court. (Docket
No. 7). In their memorandum of law, Plaintiffs argued that Defendestgdval was untimely
because, sincte Supplemental Summons and Amended Complaint were served on Defendants
on August 12, 2014, Defendants’ filing of the Notice of Removal with this Court on October 3,
2014 was well beyond the 2y time limit prescribety 28 U.S.C. § 1446(b)(1). (Mem. Law

Supp. Pls.” Mot. Remand (Docket No. 9) (“Pls.” Mem.”) 3). In their opposition to Ffaint



motion, Defendants contended that their ogal was in factimely becauséhe Stipulation and
Amended Complaint were “regeed and returned to Plaintiffs on August 19, 2014.” (Defs.’
Mem. Law Opp’n Pls.” Mot. To Remand (Docket No. 13) (“Defs.” Mem.”) 2). Accordingly
Defendants contended, their time to remove the case thus did not begin to run untifRaintif
filed the Stipulatioron September 5, 20141d()
DISCUSSION

Plaintiffs argue that this case should be remanded to New York Supreme Cousebeca
Defendants’ removal was untimelyitle 28, United States Code, Section 1#3@.) provides
that“[t]he notice of removal of a civil action. . shall be filed within 30 days after the receipt by
the defendant, through service or otherwise, of a copy of the initial pleading $eitth the
claim for relief upon which such action or proceedingasdal’ The question in this case is
when the “clock” for this thirty-day period began to run. AccordinBleontiffs, it began to run
on August 12, 2014, when Defendants were initially served with the Supplemental Summons and
Amended Complaint(PIs.” Mem. 3). According to Defendants, it did not begin to run on that
date because the Stipulation and Amended Complaint were “rejected and returned iisPlaint
by the County Clerk; instead, it began to run on September 5, 2014, when Plairfiléis ttee
Stipulation styled as a stipulation “Amending Complaint & Captiqieéfs.” Mem. 2). As
Defendants put it, “they could not remove an action to which they were never aapdttthey
were never a party until the New York County Clerk’s Office acekthte Stipulation creating
the Amended Complaint.” (Defs.” Mem. 1).

There is somérceto Defendantsfegalargument that, the plain language of Section
1446(b)(1) notwithstanding, the mere “receipt” of an initial pleatiiad is not accepted for

filin g does not start the removal “clock.” For examplioaigh there is little case law



addressing incorrectly filed initial pleadings in the contex®@ttion1446b)(1), courts
interpreting theanalogousemoval time period isection144gc)(3) have heldhatthe period
does not begin to run untitfe actual aneffective amendment of the complaintPreeman v.
Blue Ridge Paper Prods.,, Inc., 551 F.3d 405, 409-10 (6th Cir. 20@8mphasis addefyee also
McDonough v. UGL UNICCO, 766 F. Supp. 2d 544, 546 (E.D. Pa. 20Ihe primaryproblem
with Defendants’ argument is not the law, but the facts. From a review of thd, @ Court
finds that the County Clerk did not reject the Amended Complaint, as Defendants contend.
According to the New York Supme Court “Document List— in essence, th&tatecourt
docket sheet— the Supplemental Summons and Amended Complaint adding Defendants were
“[p]Jrocessed” on August 5, 2014. (Peiper Affirmation, Ex. C at Docket Nos. 7-8). Only one
document was rejectet{returned for [c]orrection”) by the County Clerk: the “Notice to
County Clerk — Amendment of Caption.1d(at Docket No. 15). In other words, it was not the
Stipulation and Amended Complaint adding Defendants to the action that were reyeitted b
Clerk’s Office— they were accepted and filed on August 5, 2014, instead, it was Plaintiffs’
request that the case caption be amended to remove Harleysville InsuranceyCompa

That conclusion is corroborated Dgfendantstounsel’sown conduct in state cadu
Notably, whercounsel finally entered a Notice of Appearance on behalf of Harleysville
Insurance Company -the act that enabled Plaintiffs tofike the Stipulation— he captioned
his Noticewith the caption, as amended by the Amended Complaintf:téTwrner
Construction Company and New York City Economic Development Corporation . . . vs.
Harleysville Insurance Company of New York and Harleysville Worcdsserrance Company.”
(Peiper Affirmation, Ex. E). That filing undermines Defendaatsitertion they were not

parties to the action until after Plaintiffsfited the Stipulationas the caption — and the Clerk’s



acceptance dhe document corresponding to the caption on the Amended Complaint rather than
the original Complaint— is an indicatiorthatthe Amended Complaint had beewperly filed
and was operativelt follows thatDefendants’ time to remove the action began to run on August
12, 2014, when they were served with the previously Aleetnded Complaint (Vita
Affirmation, Ex. O Peiger Affirmation, Ex. C), and thdhe Notice oRemovalfiled on October
3, 2014 (Docket No. 1) was untimely.

For the foregoing reasons, the Court concludes that remand is necéésaitheless,
the Court rejectPlaintiffs’ request foattorney’s fees pursuant to Title 28, United States Code,
Section 1447(c), which authorizes a court issuing a remand order to impose “payrastt of |
costs and any actual expenses, including attorney fees, incurred as a tbsutenfoval.” 28
U.S.C. § 1447(c). Althougtine award of attorney’s fees idiscretionary in the first instance,”
Morgan Guar. Trust Co. of New York v. Republic of Palau, 971 F.2d 917, 924 (2d Cir. 1992),
“[a]bsent unusual circumstances, courts may award attorney’s fees under 8§ 1447(c) mnly whe
the removing party lacked an objectively reasonable basseéking removal,Martin v.
Franklin Capital Corp., 546 U.S. 132, 141 (2005). Here, the Court cannot say that Defendants
lacked an “objectively reasonable basis for seeking removal,” if only becaustffslai
themselves created ambiguity by captioning the Stipulation upfilingeit on September 5,
2014, a Stipulationto Amend Complaint and Captidn(Peiper Affirmation, Ex. C).
Considering'the nature of the case [anttile circumstancesf the remand,” as well as “the effect
on the parties,Presciav. U.S LifeIns. Co. in City of New York, No. 10CV-2518 (KMW), 2011
WL 70569, at *2 (S.D.N.Y. Jan. 6, 2011) (internal quotation marks omitted), the Court declines

to exergseits discretion to award attorneyfeesn this case



CONCLUSION

For the reasonstatedabove, the plaintiff's motion to remand (Docket Npis/
GRANTED. The Clerk of Court is directed to terminate Docket Nd@o Temand this cage
New York Supreme Court, County of Netork, for further pre@eedingsand to close the case

SO ORDERED.
Date: November 25, 2014 d& £ f?_%r/—

New York, New York L/ESSE M-FOURMAN

nited States District Judge




