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JESSE M. FURMAN, United States District Judge:

The first bellwether trial in this multidistrict litigationNfDL "), brought by Plaintiff
Robert S. Scheuer and familiarity with which is presumed, is scheduled to begmuanyJHl,
2016. GeeDocket No. 1694). Currently pending atenost twentymotionsin liminefiled by
both parties. The Court here addreghese:Plaintiff’'s MotionsIn LimineNo. 1 and No. 2 —
which seek to precludevidence regarding collateral source bengiitdevidence regarding
Plaintiff's prior injuries and family medical histgrgespectively— and New GM’s Motiorin
LimineNo. 3 — which seeks to preclude evidence concerning amounts billed, but not actually
paid, for Plaintiff’'s medical expense&or the reasons explained beld®iaintiff’'s Motion No. 1
is GRANTEDwith respect teevidenceof damages, but DENIED to the extent that New GM
may later move to introduce evidence of collateral benefits foeatipment or rebuttal; and
Plaintiff's Motion No. 2 is GRANTEDas unopposed with respeotfamily medical historybut
DENIED with respect teevidence of prior injuries offered on issues of lost earning capacity, loss
of enjoyment, or causation for any alleged shoulder injury. New GM’s Motion No. 3

unopposed antherefore GRANTED
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DISCUSSION

District courts have discretion to determine evidentiary issues presentetionsim
limine in advance of trial.See, e.gUnited States v. Dupre@06 F.3d 131, 135 (2d Cir. 2013);
Henry v. WyetliPharm, 616 F.3d 134, 149 (2d Cir. 2010). Under Rule 402 of the Federal Rules
of Evidence, “relevantévidence is admissible unless prohibited by rule, statute, or constitutional
provision. SeeFed. R. Evid. 402. Pursuant to Rule 404dence is relevant if ithas any
tendency to make a [consequential] fact more or less probable than it would be without the
evidence.” Fed. R. Evid. 401. Finally, to the extent relevant here, Rule 403 prevents the
admission obtherwise relevargvidence whose “probative value is substantially outweighed by
a danger of . . . unfair prejudice, confusing the issues, misleading the jury, undyevdstayg
time, or needles$g presenting cumulative evidence.” Fed. R. Evid. 483istrict court’s
balancing under Rule 403 will not be overturned urldsse is a clear showing of abuse of
discretion or that the decision was arbitrary or irrationbltdited States v. Bermudé29 F.3d
158, 161-62 (2d Cir. 200&nternal quotation marks omitted)
A. Plaintiff's Motion In Limine No. 1

As noted Plaintiff's Motion In Limine No. 1seeks to exclude evidence or argument
regarding any collateral source benefits or payments received by PlaotigftRS. Scheuer,
whether or not thewere related to the crash that is the subject ofrtbtant trial. SeePl.’s
Mem. Law Supp. Motln LimineNo. 1 (Docket No. 1526) (“Pl.’Birst Mem?) 1). New GM
agrees that Oklahoma law governs whether collateral source benefits areldeamsisthat,
under that lawevidence of collateral sourceywaents cannot be introduced to diminish the
amount ofany damages awardSeeNew GM’s CombinedResp Pl.’s Mot.In LimineNo. 1

(Docket No. 157%(“New GM’s First Opp’ri) 2-3; Pl.’s First Mem. 13). New GM argues,



however, thaevidence of collateral payments maydskmissibldor other purposes —
specifically, forimpeachment or rebuttal SéeNew GM’s First Opp’n 56).1 The Court agrees.
Contrary to Plaintiff’'s contentiorjodge v. Stan Koch & Sons Trucking, |ido. 13-
CV-071 KEW), 2015 WL 540815 (E.D. Okla. Feb. 9, 2015), provides support for New GM’s
position because it clearly contemplattest collateral source evidence could be admissible
under Oklahoma law for a purpose such as impeachment or rel@dtaldat *1; see also
Estrada v. Port City Props., Inc258 P.3d 495, 508 (Okla. 201(suggesting that introduction of
collateral source evidence is barred by Oklahoma law only when the adntyssftal specific
type of benefit is governed by statyt@pbinson v. BorgWamer Protective Servs. CorB1
P.3d 1041, 1045 (Okla. 2001) (holding that evidence of health insurance may be introduced to
attack awitness’s credibility) Plaintiff offers no other reason why collateral source evidence
would be unduly prejudicial if used for these purpos&eelReply Mem. Law Further Supp.
Mot. In LimineNo. 1 (Docket No. 1606) (“Pl.’s First Reply”) 3-4). The Cowit therefore
follow the approach of thlodgeCourt and reserve ruling until the issue is ripe at triadt—
which pointrelevanceand Rule 403leterminatios maybe more easily made- on whether
New GM may introduce evidence of collateral source evidence for impeachment dalkeSat
Hodge 2015 WL 540815, at *1. Before doing $&ew GM shall inform the Court and &htiff,

outside the presence of the juryitsfintention to introduce collateral source evidence for one of

! New GMalsoargues in its opposition that evidence of other inju@aasl collateral
payments in connection therewith) could be relevant to “causation, work gapaditfuture
earnings capacity. (New GM’s First Opp’n 45). The Courtagrees with Plaintiff that that
arguments properly considereth connectiorwith Plaintiff's Motion In LimineNo. 2;in any
casethe collateral source rutioes not apply to paymerfty injuries that areot part of the
plaintiff's claimsagainst the defendanSeeBlythe v. Univ. of Okla82 P.3d 1021, 1026 (Okla.
2003) (describinghe collateral source rule as applying to torts allegedly caused by the
defendant). Rl.’s First Rply 2-3). Accordingly, it is addressed below.



these purposes. As stated above, however, evidence of collateral source paymantsdma
introduced for any other purpose, such as to redogalamages awardlaintiff's First Motion
In Limineis accordingly GRANTED in part and DENIED in part.

B. Plaintiff’s Motion In Limine No. 2

Plaintiff’'s Motion In LimineNo. 2 asks the Court to exclude evidence and argument
relatingto any prior injuries or medical history involving body parts not allegedly intplici
the crash (namely, prior knee and shoulder injuries), and Plaintiff's famdicaldistory. See
Pl.’s Mem. Law Supp. Motn LimineNo. 2) (Docket No. 1566) (“Pl.’s Second Mem.”) 1). New
GM does not intend to offer any evidenveigh respect to Plaintiff $amily medical history, so
Plaintiff’'s motion is GRANTEDas unopposenh thatregard (SeeNew GM'sResp Pl.’s
Motion In LimineNo. 2 (Docket No. 164§“New GM’s Second Opp’n”) 9 n.9).

New GM, however, is entitled to offevidence oPlaintiff's prior injurieswith respect
to the issues of lost earning capacity and loss of enjoyasahiey are plainly relevant to those
issues The fact thaPlaintiff's prior injuries did not previously cause him difficulty in his
personal or professional life does not mean thaptgexisting injuries did not add to, or
amplify, the effect of the crash injuries, or that the pre-existing irgjunetheir own would not
have let to impairment down the roa8ee, e.g.Spencer v. Seaand Serv., In¢.No. 98CV-
2817 (DAB) (MHD), 1999 WL 405254, at *1 (S.D.N.Y. June 18, 1999) (holding that the
defendant could introduce evidence of the plaintiff's injuries that were reattighiat issue in the
lawsuit because they were relevant to any claim of inability to work). feetask of unfair
prejudice, the prior injuries were to totally different body parts than thosednjutbe crash,
making the likelihood of jury confush minimal. And while Plaintiff expressesncern that

jurors mightview him as “accidenprone or a hypochondriac.” (Pl.’s Second Mem. 3-4), that



concern is speculative at bestd does not outweigh, let alone substantially outweigh, the
probative valuef the evidence at issue

Finally, if Plaintiff introduces evidence that his shoulder was injured as a reshé of t
crash, NewGM may introduce evidence of his prior shoulder injury or injuries on the issue of
causation. $eePl.’s Reply Mem. Law Supp. Man LimineNo. 2 (Docket No. 168Q)PI.’s
Second Reply”) 4; New GM’s Second Opp’n & may well be that Plaintiff's shoulder injuries
were minor compared to his other injuries as a result of the car accidehntydplaces them in
issue, New ™ is entiled to show that the injuries had a preexisting and unrelated caasg.
e.g, Brewer v. Jone222 F. App’x 69, 70-71 (2d Cir. 2007) (summary order) (“[B]ecause the
evidence was relevant to show a possible cause of [the plaintiff's] injuelatedt to the acts of
the defendant, the district court correctly concluded that the probative value ofdéecevi
outweighed any possibility of prejudice.”). It would then be up to the jury to decide those
competing contentions.

Thus Plaintiff’'s Motion In LimineNo. 2 is GRANTED in part and DENIED in part.
C. New GM’s Motion In Limine No. 3

As notedNew GM moves in its Motioin LimineNo. 3to exclude evidence concerning
amounts Plaintiff was billed, but did not pay, for his medical treatm&#eNew GM'’s First
Opp’n 7). Plaintiff does not contest that this evidence is inadmiss(BleePl.’s Resp New
GM’s Mot. In LimineNo. 3 (Docket No. 1621))New GM’s motion is therefore GRANTED.
The parties are strongly encouraged to reach a sipuisgarding the amounts paid to avoid
any waste of time or juror confusionSge idat 1 (noting that “Plaintiff will likely seek a

stipulation with New GM regarding the amounts paid”)).



CONCLUSION

For the reasons stated above, Plaintiff's Motion Nis. GRANTED with respect to
evidence of damages, but DENIED to the extent that New GM may later seekdwece
notice to Plaintiff and the Courp introduce evidence of collateral benefits for impeachment or
rebuttal; and Plaintiff’'s Motion No. 2 is GRANTED as unopposed with respect toyfameilical
history, but DENIED with respect to evidence of prior injuries offered on issuestafarning
capacity, loss of enjoyment, or causation for any alleged shoulder injury. NewNBtn
No. 3 is unoppsed and therefore GRANTED.

The Clerk of Court is directed to termindtéMD-2543, Docket Nos. 1525, 1565, and

1573; and 142V-8176, Docket No. 148.

SO ORDERED.
Dated:November 23, 2015 d& 4 /E_%r/;
New York, New York ESSE M-FURMAN
nited States District Judge




