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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF NEW YORK

ABDOULAYE TRAORE,
OPINION AND ORDER

Plaintiff,
14 Civ. 846ER)
-against

POLICE OFFICE ANDREWALI SHIELD #30757,
POLICE OFFICER ANGELCRESPO SHIELD #14376,
POLICE OFFICER RODOEO BISONO OF

THE 24 PRECINCT,andDETECTIVE MARCELO
RAZZO SHIELD #924377,

Defendans.

Ramos, D.J.:

Abdoulaye Traore (“Plaintiff”)actingpro sg brings the instant action agai®fficer
Andrew Ali (“Ali”), Officer Angel Crespo(“Crespo”), Officer Rodolfo Bisono (“Bisono”), and
Detective Marcelo Razzo (“Razzo,” and collectively “Defendant®ijsuant to 42 U.S.C. §
1983for alleged violations of his constitutional rights arisfrgm his arrest and subsequent
treatment while ircustody. Before the Court is Defendants’ motion to dismiss pursuant to Rule
12(b)(6) of the Federal Rules of Civil ProceduFar the reasons stated beldefendants’
motion iISGRANTED.

|.  Factual Background?

Plaintiff was arrested in the early morninglahuary 20, 2011, after shopping at a CVS
located on 98 Street betweeBroadway and Amsterdam AvenireNew York City. Compl.
1-3. According tcPlaintiff, after exiting the CV$e was approached by placlothespolice

officers“with [their] weapons drawf Id. § 3. Accordingly, Plaintiff claims higed from the

1 The facts are based on the allegations in the Complaint, Doc. 1, which theaQmpts as true for purposes of the
instant motion.See Koch v. Christie’s Int'l PL&G99 F.3d 141, 145 (2d Cir. 2012).
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unidentified officersin fear of his life” 1d. 4, part 3 at 1 (a copy of a Complaint Follow Up
form summarizing Plaintiff's interview at the Precinct labeled by Plaintiff as it#xA”) .
Once thepolice officersidentified themselveas suchPlaintiff claims hestopped fleeing, put his
hands in theig and kneeled on the groundt. § 5. Plaintiff was then allegedly beaten by
DefendantsOfficersAli and Crespo, with their fists, feet, and weapolas. While Plaintiff was
allegedly being beateanidentifiedpoliceofficers arrivedo handcuffand arresPlaintiff. Id. {1
5-6. Plaintiff contends that the beating continued while he was handcidféf7. As a result
of the alleged beatingBlaintiff claims that he wableeding from his head and face, had pain in
his back, andhathis back, arms, and hangdsre sore Id. 8.

After his arrest, Plaintiff was taken to thé"®recinctwhereheclaims that he wais
need of immediate medical assistabog¢that higequest for medical assistangas denied.ld.
1 7. Plaintiff acknowledges thathile at the Precindterefused to participate in the interview
processiue tohis injuriesand alleges that, as a result, he was again “beaten and attacked” by
two DefendantsOfficer Bisono andDetective Razzold. 1 8-9. An ambulare waghencalled
and Plaintiff was transported to St. Luke’s hospitdl.q 9. Plaintiff was diagnosed with a
“lumbosacral [loweback] strain” and a “contusiérand was released the sadsg. See idpart
4 at 2 part 5 at Xlabeled by Plaintiff as “Exhibit B”).After Plaintiff was treated at Stuke’s,
hewas again taketo the 24" Precinct to be processed and transported to central bodKkirf.
11.

An unsignedNew York Statd~elony ComplainagainstPlaintiff, The People of the State
of New York v. TraoreNo. 2011 N.Y. 559%hargechim with attemptedobberyin the first

degree under New YorRenalLaw 110/160.15(4) and criminal possession of a weapon in the

2The Court efers to the attachments to Plaintiff's Complaint by tBEIF document anghagenumbers.
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second degreender New York Penal Law § 265.03(1)bBedd. part 3 at 2.Plaintiff was
arraigned orthese charges alanuary 21, 2011SeeDeclaration of Daniel G. Saavedra in
Support of Defendants’ Motion to Dismiss (“Saavedra Decl.”) Exsd®;alscCompl. T 12.
Plaintiff pled guilty to criminal possession of a weapon on October 13, 20 Memnsentenced
and incarceratedn October 27, 2011SeeSaavedra Decl. Ex. Bee alsaCompl.  15.

Plaintiff contends that he made numerous complairtise 24" Precinct and the Civilian
Complaint Review Boardegardinghis treatment on January 20, 20ompl. §{ 10, 13.
Plaintiff, howeverattache®nly a copy of a “Civilian Complaint Report” dated July 7, 2009
against an officer of the #4Precinctin regads to an inciderthat occurredn June 27, 2009 at
2:45 in the morningSee idpart 2 at 7 (labeled by Plaintiff as “Exhibit C"Except for the fact
that the incident also involved the2RBrecinct and occurred in the same New York City
neighborhood, the 2009 incideagtpears to be completalyrelated tdPlaintiff's January20,
2011 arrest.

Plaintiff alsocontends thadfter his arreshe was denied medical treatment “numerous
times”while imprisonecdat Rikers Islandld. 15 Plaintiff attaches a “Grievant’s Statement

Form” dated February 15, 2014 his Complaint asserting that an unspecified dates

3“A person is guilty of an attempt to commit a crime when, with intent tongiba crime, he engages in conduct
which tends to effect the commission of such crin.Y. Penal Law § 110.00.

“A person is guilty of robbery in the first degree when he feyateals property and when, in the course of the
commission of the crime or of immediate flight therefrom, he or anothéicipant in the crime. . . Displays what
appears to be a pistol, revolver, rifle, shotgun, machine gun or otramni; excepthat in any prosecution under
this subdivision, it is an affirmative defense that such pistol, revolfler,shotgun, machine gun or other firearm
was not a loaded weapon from which a shot, readily capable of producingdettier serious physical injy,
could be discharged. Nothing contained in this subdivision shall agtestitdefense to a prosecution for, or
preclude a conviction of, robbery in the second degree, robbery in the thied @egny other crime.ld. § 160.15

“A person is guilty of criminal possession of a weapon in the second degese (1) with intent to use the same
unlawfully against another, such person: (b) possesses a loaded firearm” Id. § 265.03(1)(b).



requested medical treatméat his lower back pairheadachesand dizzinessllegedly related
to his January 20, 2011 arrest, thatno treatment was providedd. part 3 at 4 (labeled by
Plaintiff as “Exhibit F”) According to Plaintiff, he still suffers fromnd takes medication for
injuries, including depression and back pain, resulting ftbenalleged beatings that occurred
during his arrestid. § 14.
1. Procedural Background

Plaintiff commenced this action on October 17, 2014. Doc. 1. On February 512915,
Court granted Defendants’ request for leave to fileoéion to dismiss the actiorDoc. 13.0n
March 30, 2015Defendantdisono and Razzfled theinstant motionDoc. 28, and on April
30, 2015, the Court granted Defendant Ali’'s and Crespo’s request to join the motion. Docs. 35,
36. Defendants notified the Court on September 11, 20a6Plaintiffhadnot responddto the
motion by April 27, 2015 as directed by the Court and requested that the Court treaiidhe mot
as unopposed and fully submitteHeeDocs. 13, 38. By order dated September 11, 2015,
Court directed Plaintiff to respond to Defendants’ mobgiseptember 28, 2015 and advised
Plaintiff that failure tado somay result in adverse judicial action, including dismisgadc. 39.
Plaintiff did notrespadto the motion to dismissior did he communicate with the Court in any
manner. On December 30, 2015, the Court ordered additional briefing regarding Plainti's sta
criminal record based on his January 20, 2011 arrest and subsequent criminal esocedar
40. Defendants submitted the additional briefing on January 22, Pak641.
IIl.  Standard of Review

a. Rule12(b)(6)
On a motion to dismiss pursuantRale12(b)(6) of the Federal Rules of Civil Procedure,

the court must accept as true all of the factual allegations from the compldiataanall



reasonable inferences in the plaintiff's favdiielsen v. Rabin746 F.3d 58, 62 (2d Cir. 2014).
However, this requirement does not apply to legal conclusions, bare assertions, ooopnclus
statementsAshcroft v. Igbgl556 U.S. 662, 678 (2009) (citirgell Atl. Corp. v. Twomb|\550
U.S. 544, 555 (2007)). The complaint must adhere te &a), which has been interpreted to
require that it contain enoudactual matter for the claim to be plausible on its fdde(citing
Twombly 550 U.S. at 570). A claim is facially plausible “when the plaintiff pleads factual
content that allows the court to draw the reasonable inference that the defendhlefar lthe
misconduct alleged.’ld. (citing Twombly 550 U.S. at 556). Rule 8(a) “does not unlock the
doors of discovery for a plaintiff armed with nothing more than conclusiddsdt 678-79. If
the plaintiff has not “nudged [his] claims across the flom conceivable to plausible, [the]
Complaint must be dismissedT'wombly 550 U.S. at 570.

The same standard applies to motions to disprizsecomplaints SeeMancuso V.
Hynes 379 Fed App’x 60, 61 (2d Cir. 2010). However, the Cogralsoobligated to construe a
pro secomplaint liberally and to interpratpro seplaintiff’s claims as raising the strongest
arguments that they suggestill v. Curcione 657 F.3d 116, 122 (2d Cir. 201T)iestman v.
Fed. Bureau of Prisongl70 F.3d 471, 474 (2d Cir. 200@ker curiam) The obligation to be
lenient while reading pro seplaintiff's pleadings “applies with particular force when the
plaintiff's civil rights are at issue.Jackson v. N.Y.S. Dep’t of Lab@09 F. Supp. 2d 218, 224
(S.D.N.Y. 2010) (citingicEachin v. McGuinnis357 F.3d 197, 200 (2d Cir. 2004)). “However,
evenpro seplaintiffs asserting civil rights claims cannot withstand a motion to dismiss unless
their pleadings contain factual allegations sufficientisea a right to relief above the speculative
level.” 1d. (quotingTwombly 550 U.S. at 555) (internal quotation marks omittelcomplaint

that “tenders naked assertions devoid of further factual enhancement” will fnce.slgbal,



556 U.S. at 678juoting Twombly 550 U.S. at 557) (internal quotation marks and brackets
omitted);see also Triestmad70 F.3d at 477 (H]ro sestatus ‘does not exempt a party from
compliance with relevant rules of procedural and substantive law.™) (qubtagyth v. Zick
710 F.2d 90, 95 (2d Cir. 1983)).
b. Extrinsic Material

A court may also take into account matters of which judicial notice can be taken
Although review is “generally limited to the facts and allegations that are cahiaitiee
complaint and in any documents that are either incorporated into the complaint bgaefer
attached to the complaint as exhipitswe may also look to public records, including
complaints filed in state court, in deciding a motion to dismigdue Tree Hotels Inv. (Canada),
Ltd. v. Starwood Hotels & Resorts Worldwide,.Ji369 F.3d 212, 217 (2d Cir. 2004) (internal
citation and quotation marks omittede alsaDiFolco v. MSNBC Cable L.L.C622 F.3d 104,
111 (2d Cir. 2010fexplaining thathie Court maylso consider a document that is attached to
the complaint, incorporated by reference or integral to the comyaavided there is no dispute
regardiry its autkenticity, accuracy or relevancel}.is alsoroutine for courts to take judicial
notice of court documents, “not for the truth of the matters asserted in the othéohtidput
rather to establish the fact of such litigation and relatedy§ilinKramer v. Time Warner Inc

937 F.2d 767, 774 (2d Cir. 199%ge, e.gKendall v. CuomolNo. 12 CIV. 3438 (ALC), 2013

4 Plaintiff attachesine documersttohis complaint: (1) a letter dated Septemb&r2014 from M. Ruvio, SWI,
describing Plaintiff's medical diagnosis, reported symptoms, asgtpbed medication, Compl. part 2 at 6; (2) Civil
Complaint Report dated June 27, 20@9at 7 (labeled Exhibit C” by Plaintiff); (3) Complaint Follow Up form
dated January 20, 201itl, part 3 at 1 (labeled “Exhibit A” by Plaintiff); (4) Felony Complaint dataduhry 20,
2011,id. at 2 (labeled “Exhibit D” by Plaintiff); (5) a partially illegible list afedications purportedly prescribed to
and taken by Plaintifid. at 3 (labeled “Exhibit E” by Plaintiff); (6) a Grievant's Statement Fortedl&ebruary 2,
2011,id. at 4 (labeled “Exhibit F” by Plaintiff); (7) a letter from Plaintiff to ClaineEniner n New York City's
Comptroller’s Office dated August 9, 201d, at 5 (labeled “Exhibit H” by Plaintiff); (8) a letter from the New
York City Comptroller Office noting the office received Plaintiff's “iigy regarding your claim” dated July 18,
2011,id. part 4 at 1 (labeled “Exhibit G” by Plaintiff); and (9) a report from Skd’st Emergency Department with
Plaintiff's diagnosis dated January 20, 2011 (labeled “Exhibit B” by Pijnd. at 2.
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WL 5425780, at *6 (S.D.N.Y. Sept. 27, 2013) (taking judicial notice of a valid court order
Plaintiff claimed was “false, fake, amibnexistent”).

Defendants attadive exhibits to theimotion to dismiss: (13n unrelatedComplaint
filed by Plaintiffin Traore v. Police Officer Frank Laqudaralo. 11 Civ. 3486 (SAS) dated
May 10, 2011,Saavedra DecEx. A; (2)Plaintiff’'s generakelease fronthe Laqudaralawsuit
dated June 25, 201@l. Ex. B; (3) the Complaint filed in the instant actiad, Ex. C; (4)
evidence oPlaintiff's arraignmenbefore Judge Boyan People of the State of New York v.
Abdoulaye Traorgd. Ex. D; and (% the certificate of dispositicalsoin People of the State of
New York v. Abdoulaye Traqrd. Ex. E. Becauselte Court may take judicial notice of court
documents filed in other actiorsee Kramey 937 F.2cat 774 Parker v. City of New YoriNo.
09 Civ. 910 (JG), 2010 WL 1693007, at *3 n.2 (E.D.N.Y. Apr. 28, 2QHR)ng judicial notice
of the date of the plaintiff's arraignment in state court to determine statute of limsjatie
Court considergl) the Complaint filed by Plaintiff ihaqudarg Saavedra Decl. Ex.;A2)
evidence of Plaintiff's arraignmemt People of the State of New York v. Abdoulaye Tratre
Ex. D; and (3 the certificate of disposition also Heople of the State of New York v. Abdoulaye
Traore, id. Ex. E.

The June 25, 201@eneral releasdéowever, was not filed on the pubdiectronic docket
for Laqudaraand thus, the agreement is not a matter of public record. Mor&damtiff does
not reference or attach the general reléa$es Complaint or any émbits attached thereto
Accordingly, the Court cannot consider tompanying general releasghout converting the
motion from a motion taismissinto a motion for summary judgmengeeFried| v. City of New
York 210 F.3d 79, 83 (2d Cir. 2000) (‘Mgn matters outside the pleadings are presented in

response to a 12(b)(6) motion, a district court must either exclude the additionginaatd



decide the motion on the complaint alone or convert the motion to one for summary judgment
under Fed. R. Civ. P. 56 and afford all parties the opportunity to present supporting rhaterial
(internal citation and quotations omittedyjJuhammad v. SchrirdNo. 13 Civ. 1962 (PKC), 2014
WL 4652564, at *1, *3 (S.D.N.Y. Sept. 18, 2014) (considering a general release that was not
incorporated by reference into the Complaint and where there was no indicatitre tled¢ase
was publically filed on} after convertinghe motion to dismist a motion for summary
judgment). The Court declines to convert this motiondmds into a motion for summary
judgment, and thugxcludes thgeneral releaseSeeCalcutti v. SBU, In¢.273 F. Supp. 2d 488,
499 (S.D.N.Y. 2003) (finding judicial notice to be inappropriate when an unauthenticatedl gene
release was attached toeply and went beyond a complaint’s allegations but declining to
convert the motion to dismiss into a motion for summary judgment).
V. Discussion

Liberally construed, Plaintiff's complaint alleges causes of actrater Section 1983
arising out of Plainff’'s January 20, 201arrest for excessive force, deliberate indifference of
medical needs, false arrest, illegal detainniearid malicious prosecutiorfeeCompl. T 10.
Plaintiff also asserts a claim for deliberate ingliéince of medical needs while imprisoned at
Rikers Island.Id. 1 15. Defendant€ontends that all d?laintiff's causes of action atene-

barredunder the applicablgtatute of limitationgnd to the extent that Plaintiff's claims may be

5 Plaintiff's claim for illegal detainment is besbnstrued as a claim for false arrest or false imprisonment arising out
of his arrest on January 20, 2011 and not a dhanhhis current imprisonment constitutes illegal detainment, which
may only be brought as a habeas corpus petitgaeSpillman v Cully, No. 08 Civ. 0008(MAT), 2008 WL

4960456, at *3W.D.N.Y. Nov. 19, 2008) @laintiff could pursue in this Court his claim of being illegally d=td

only by way of a federal habeas petitidn



construed astate law claimauinder New York law, they should be dismissed because of
Plaintiff's failure to comply with New York State statutory requirements. Defs.’ Mem. at %, 12.
a. Statuteof Limitations

“[F]or statuteof limitations purposes, aro seprisoner’'s complaint is deemed filed on
the date that the prisoner turn[s] his complaint over to prison officials for titéalsim the court,
not when the court actually receives iSee Abbas v. Dixpd80 F.3d 636, 638 n.1 (2d Cir.
2007)(citationsand internal quotation marks omittedjere the earliest date reflected on
Plaintiffs Complaint, and thushe earliest date thte Complaintould be deemed fileds
September 21, 2014eeCompl. at 16.

“Since Congress has not establishdederal statute of limitations for actions brought in
federal court under 8 198®e are instructed to apply the state statute of limitations most
appropriate to 8 1988ctions.” SeeSingleton v. City of New Yqr&32 F.2d 185, 189 (2d Cir.
1980). The aplicable statute of limitations ia Section 1983 action is found in the state’s
“general or residual statute for personal igjactions; Owens v. Okure488 U.S. 235, 250
(1989), which inNew Yorkis thethreeyea statute of limitations governingnspecified
personal injury actionsSeePearl v. City of Long Bea¢l296 F.3d 76, 79 (2d Cir. 2002) (citing
New York Civil Practice Law and RulesN<Y. C.P.L.R.”) 8§ 214(5))see alsd-airley v. Collins,
No. 09 Gv. 6894 PGG), 2011 WL 1002422, at *3 (S.D.N.Y. Mar. 15, 201 Rccordingly,
Plaintiff's claims aresubject to a thregear statute of limitationsSeeShomo v. City of New
York 579 F.3d 176, 181 (2d Cir. 2009) (applying a three year statute of limitadiardaim of

deliberate indifference of medical needdyrphy v. Lynn53 F.3d 547, 548 (2d Cir. 1995)

6 Defendants also argue that Plaintiff's action igédiby thestipulation and order of dismissal and general release
signed by Plaintiff ithe Laqudaraaction Id. at2,7. The Court, however, excluded #tgulation and order of
dismissal and general releainappropriate to consider on a motiodigmiss and thus, does not address the
issue



(applying a three year statute of limitationsatolaim of malicious prosecutioritchell v.
Home 377 F. Supp. 2d 361, 371 (S.D.N.Y. 2005) (applyrgree year statute of limitations to
claims of false arrest and false imprisonme@t)jles v. City of New YoriNo. 01 CIV. 10934
(LTS) (THK), 2003 WL 21961008, at *5 (S.D.N.Y. Aug. 13, 2003) (applying a three year statute
of limitations toa claim of excessive force)

i. Accrual

“While state law supplies the statute of limitations for claims uffslection 1983,
federal law determines when a federal claim accrukaifley, 2011 WL 1002422, at *&iting
Quiles 2003 WL 21961008, at *5)Generally,’accrual occurs ‘when the plaintiff knows or has
reason to know of the injury which is the basis of his actioR&arl, 296 F.3d at 80 (citing
Singleton 632 F.2d at 191).

A Section 1983 claim of excessive fo@ecrues on the date when the force occurred
SeefFairley, 2011 WL 1002422, at *3, *4i(iding thatthe plaintiff's excessive force claim
accrued on the day of the alleged begtiRgrez v. Police Dept. of City of New Y,B8K2 F.

Supp. 49, 51 (S.D.N.Y. 1994jr{ding the Plaintiff's clainmfor excessiveforceaccrued when he
was allegedly injured by the arresting offigerBlaintiff alleges thaDefendants useexcessive
force against him by beating hiduringhis arreseind the “interview/statement procéss
January 20, 2011. Comflf1, 7-9. Accordingly, Plaintiff'sexcessive force claim accrued on
January 20, 2011 and expired on January 21, 2B&gausdPlaintiff did not file his Complaint
until September 2014, hexcessive force clains time-barred

Similarly, aclaim of deliberatendifference of medical needisought under Section 1983
accrues when medical treatment is deni®defFairley, 2011 WL 1002422, at *3, *4 (notirig

claim for deliberate indifference accrues when the plaintiff knows or hasmeo know of the
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injury” and finding that the lpintiff's claim accrued on the day of the alleged beafiGgpnzalez
v. Wright 665 F. Supp. 2d 334, 349 (S.D.N.Y. 2009)ding deliberate indifference claims time
barred because “[n]early every discrete action which plaitifiplains took place more than
three years before he commenced this laW)suRlaintiff assertshat herequested buwas
denied medical assistancetwo separate occasions: (hg date of his arrest, January 20, 2011,
and(2) while he was imprisoned Rikers Islandon or before February 15, 2011. Compl. 1 7,
15, part3 at4. Plaintiff, howeverwasimmediately aware of his injurieghen they occurred on
January 20, 2011and was aware that he did not receive treatment when he first requekded it
11 79 (allegingthat the beating Plaintiff received during and after his January 20, 2011 arrest
left him bleeding and in pain and that he requested medical treatment as affi@suttjuries).
Accordingly, Plaintiff'sclaims expired in January 2014 and February 2014, respectively.
Because Plaintiff did not file his suit until September 21, 2014, both cietisne-barred

A claim for false arresbr false imprisonmentunder Section 1983 accrues “at the time
the claimant becomes detained purdua legal process.Wallace v. Katp549 U.S. 384, 397
(2007);Lynch v Suffolk County Police Dept., In@48 FedApp'x 672, 675 (2d Cir. 2009)
(summary order}“for a claim of false aest . . the statute of limitations begins to rumhen the
alleged false imprisonment ends’ . . . [artti' victim becomes held pursuant to [legal]
process—when, for example, he is bound over by a ntagfis or arraigned on charges.”
(quotingWallace 549 U.S. at 388-89)). Accordinghyhile Plaintiff was arreted on January 20,

2011,thestatute of limitationslid not begin taun on his claims for false arrest and false

" False arrest and false imprisonment may be analyzed together as “theifoarspecies of the latterWallace v.
Kato, 549 U.S. 384, 388007) Covington v. City of New Yark71 F.3d 117, 125 (2d Cit999)(summary order)
(“False arrest is simply an unlawful detention or confinement broumghitdoy means of an arrest rather than in
some other way and is in all other respects synonymous with falssampiént.”) see alsdcangelo v Kelly, No.
13 Civ. 1638(SJH, 2014 WL 3490396, at *@E.D.N.Y. July 11, 201%
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imprisonment until the following day, January 21, 20&hen he was arraigned on charg8ge
Lynch 348 FedApp’ x at 675(citing Wallace 549 U.S. at 388-89ompl. | 1;Saavedrdecl.
1 3, Ex. D. ThusRlaintiff's false arrestlaim expired in January 2014 aislthereforetime-
barred®

ii. Tolling

“[S]tate tolling rules, like state limitations periods, govieaheral actions brought under
[Section] 1983 except when inconsistent with the federal policy underlying [Section] 1983.”
Singleton 632 F.2d at 191Construed liberally, Plaintiff’'s @mplaint contains several
arguments for why the statute of limitations should be tolled.

First, Plaintiff contendsn his Complainthat Defendants are equitably estopped from
assertingstatute of limitationss a defense because Defendants fraudulently misrepresented that
they were goingdo, but ultimately did notchargehim with resisting arrest or interfering with a
criminal investigatiorandthus,his claims should accrue from the date when Plaintiff knew
additional criminal chargesould be forthcomingCompl. 11 12, 15*'New York appears to use
. . . equitable estoppel to cover btile circumstances where the defendant conceals from the
plaintiff the fact that he has a cause of action [and] where the plaintiff is awasecalise of
action, but the defendant induces him to forego suit until after the period of im#dias
expired.” Pearl,296 F.3dat 82;see also Pere8B72 F. Supp. at 52 n.2 (“[e]quitable estoppel

acknowledges that the statute has run, [and] is invoked to estop the defendant frong disserti

8 Plaintiff's claim for false arrest also fails because he was convicted of one of the crimes &eested for and
thus, is*barred from bringing a claim for false arrest becausestemaent of such a claimike absence of probable
causeand a valid conviction establishie existence of probable caus&/allen v. Connelly36 Fed. App’x 29, 31
(2d Cir. 2002 summary orderfinternal citations omittedsee alsdcangelo vKelly, No. 13 Civ. 1638(SJB, 2014
WL 3490396, at *3E.D.N.Y. July 11, 2014).
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defense because defendardttions lulled the plaintiff into forbearing from bringing suit within
the period of limitations.”).Here,however Plaintiff doesnot plead any factto support his

claim thatDefendants acted fraudulently not charging him with resisting arrestioterfering

with a criminal investigationnor does Plaintiff state why his belief that he would be charged
with additional crimes prevented him from timely filihgs Complaint.Abbas 480 F.3cat 642
(“Due diligence on the part of the plaintiff in brimgi an action, however, is an essential element
of equitable relief.The plaintiff bears the burden of showing that the action was brought within
a reasonable period of time after the facts giving rise to the equitable tollagitable estoppel
claim have ceased to be operational.” (internal quotations and citation omitted)). rgemtra
Plaintiff's contention, the documents attached to Plaintiff's Complaiatietter from the New

York City Comptrollers Office noting thathe office received Plaintiff’'s “inquiry regarding your
claim” dated July 18, 2011, Compl. part 4 aafid Plaintiff's letter to the New York City
Comptroller dated August 9, 201idl, part 3 at 5—provide nobasis forafinding thatDefendarg
fraudulently indued Plaintiff to postpone commencing the instant actidacordingly, the

doctrine ofequitable estoppeloes not apply.

SecongPaintiff allegesthat the statute of limitations should be tolfedthetime period
of hiscriminal prosecution and subsequentaraeraion. Compl.  13.Under New York law,
however, criminal prosecution does talt the statute of limitations:

Although the[New York] statute codifies a number of the tolling
rules developed at common law, there is no provifoiolling the
time for filing a cause of action during the period when a criminal

prosecution is pending against the plaintiff. The New York
legislature has thus determined that the policy of repose underlying

9 To the extent that Plaintiff asserts that the statute of limitations should itebégtolled seePerez 872 F. Supp.
at 52n.2, this also fails. New York lawgrovides forfequitable]tolling only in circumstances not present here,
such as when the plaintiff is an infant, is disabled by insanity, vingea life sentencevhen the defendant is
located out of state; or when the court has stayed an actairley, 2011 WL1002422, at *5.
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the statute of limitations outweighs anyten upon plaintiff arising
from his being required to file a cause of action while he is subject
to state prosecution.

Singleton 632 F.2d at 191see alsdairley, 2011 WL 1002422, at *5. Nor doblew York law
toll the statute of limitations due to Plaintiff's imprisonme8eeVenticinque v. BrowrNo. 09
Civ. 2861 (DLI) (MDG), 2010 WL 1486449, at *2 (E.D.N.Y. Apr. 14, 2010@nfrisonment
does not itself act as a toll for prisoners bringing 831€8ims.” (internal citation and
guotations omitted))Fairley, 2011 WL 1002422, at *5 (“New York does not toll the limitations
period for most prisoners’ lawsuits.” (quoting N.Y. Civ. Rights 8§ 79 (“A sentence of
imprisonment in a state correctional ingion for any term less than for life . shall not be
deemed to suspend the right or capacity of any person so sentenced to commence arne prosec
an action or proceeding in any cou)})

Plaintiff's reliance orHardin v. Straub490 U.S. 536 (1998), discussiagMichigan
statutewhich tolls the statute of limitatiorduring an inmate’s imprisonmems,also misplaced
While the Supreme Court iHardin held that Michigan’s tolling statute for prisoners and others
suffering legal disabilitie applied to Section 1983 caselsat541, 544, New York has no such
statute. SeeSmall v.Ortlieb, No. 10 Civ. 1616GBA) (SMG), 2012 WL 3229298, at *4
(E.D.N.Y. Aug. 6, 201p(explaining thatHardin, which “dealt with a Michigan state tolling
provision that suspended the statute of limitations for prisgnees inapplicable becausdléw
York does not provide tolling for those who are imprisof)jedee alsd\.Y. C.P.L.R. § 208
(stating adisability for infancy or insanity, but not for imprisonment). Accordingly, Pldistif
time to file his claims were not tolled during his criminal proceedings or his imprisonment

Plaintiff's final argumentthatthe continuingviolation doctrine—“an exception to the
normal knewer-should-have-known accrual dategeShomo579 F.3dat 181—tolled hisclaim

for deliberate indifference to his medical neddss. In order toasserthe doctrine the plaintiff
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must allege (1)an ongoing policy of deliberate indifference to his or her serious medical needs’
and (2) for each defendant, ‘some acts in furtherance of the policy within the redtatate of
limitations period.” Whitfield v O'Connel] No. 09 Qv. 1925 (WHP), 2010 WL 1010060, at *5
(S.D.N.Y. Mar. 18, 2010) (quotinghomo579 F.3d at 179grff'd, 402 FedApp'x 563 (2d Cir.
2010). Here, Plaintiffmakes no allegatiorthat Defendants lva an ongoing policy of deliberate
indifference to his medical needs or tbefendants undertoaicions in furtherance of such a
palicy within the limitations period. In fact, Plaintiff does not allege that any actiores we
undertaken by Defendants within the limitations peffbdccordingly,the continuing violation
doctrine does ndbll Plaintiff's claims
b. Malicious Prosecution Under Section 1983

Regarding Plaintiff's claim for malicious prosecution, even if timely filddiriff
cannot assert a claim because “[o]ne element that must be alleged andmpeowealicious
prosecution action is termination of the prior criminal proceeding in favor of thisedt.¢ Heck
v. Humphrey512 U.S. 477, 484 (1994). Heitis not disputed tha®laintiff was convicted
upon his guilty plea and sentenced for charges arising out of his January 20;r@étl 5ae
Saavedra Decl. Ex. EThus, the prosecution did not terminate in his favor andlais for
malicious prosecution must, therefore, be dismissed.

c. New York StateLaw Claims

To the extent tha®laintiff's Complaint may be liberally construed as alleging claims

under New York state law, the Court declines to exercise supplemental jusisdicér these

state law claims Under 28 U.S.C. § 1367(c)(3), if the Court has dismissed all of the claims over

10 Plaintiff's assertion that the continuing violation doctrine applies to toll hisislavhile he was “being criminally
prosecuted” fails because, as discusagata under New York law criminal prosecution does not toll the statute of
limitations. See Singletqr632 F.2d at 191see alsd-airley, 2011 WL 1002422, at *5.
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which it has original jurisdiction, it may dine to exercise jurisdiction over any ntederal
claims over which it could have exercismgplementglurisdiction Subject matter jurisdiction
in the instant action is based on federal question jurisdiction. 28 U.S.C. § 1331. Having
dismissed all of Plaintiff's federal claims undRule 12(b)(6)asuntimelyit would be
inappropriate to adjudicate rsgatelaw claims. See Wited Mine Workers v. Gibb883 U.S.
715, 726 (1966) (“Certainly, if the federal clarare dismissed fwe trial. . .the state claims
should be dismissed as well.NtcGugan v. Aldanaernier, No. 11 Civ. 00342 (TLM), 2012
WL 1514777, at *8 (E.D.N.Y. Apr. 30, 2012) (“[W]hen all federal claims are eliminated in the
early stages of litigation, the balanddaxctors generally favors declining to exercise pendent
jurisdiction over remaining state law claims and dismissing them without prejudaf&d) 752
F.3d 224 (2d Cir. 2014)Therefore, to the extent that Plaintiff's allegations can be read to assert
state law claims, all such claims contained in Plaintiffs Complaint are hereby didnassvell.
V. Conclusion

For the reasons stated above, Defendants’ motion to dismiss PlaBeitti®sn1983
claims is GRANTED.The Court declines to exercise supplemental jurisdiction ovestats
law claims and they are, therefore, dismissed without prejudice. The Clerk of thasCourt
respectfully directedo terminate the motion, Doc. 28, to mail a copy of this Opinion addrO

to Plaintiff, and to close this case.
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Furthermore, the Court certifies, pursuant to 28 U.S.C. § 1915(a)(3), that any appeal from
this Opinion and Order would not be taken in good faith; therefore, in forma pauperis status is

denied for purposes of an appeal. See Coppedge v. United States, 369 U.S. 438, 444-45 (1962).

It is SO ORDERED.

Dated:  January 26, 2016
New York, New York

=0 L

Edgardo Ramos, U.S.D.J.
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