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UNITED STATES DISTRICT COURT USDC SDNY
SOUTHERN DISTRICT OF NEW YORK DOCUMENT
ELECTRONICALLY FILE
___________________________________________________________ X DOC #:
_ DATE FILED: February 8, 2016

W.W. and D.C., on behalf of M.C., a minor

child,
Plaintiffs,
-against- : 14 Civ. 9495 (PAC)
THE NEW YORK CITY DEPARTMENT OF :
EDUCATION, : OPINION & ORDER
Defendant :
___________________________________________________________ X

HONORABLE PAUL A. CROTTY, Unite States District Judge:

Plaintiffs W.W. and D.C. ling this action on behalf of ¢ir son, M.C., against the New
York City Department of Education (DOE), umdke Individuals with Disabilities Education
Act (IDEA), alleging that DOE failed to proe M.C. a free approjate public education
(FAPE). They seek full tuition reimbursement fwivate school that M.C. attended during the
2013-2014 school year. The parties cross-movesuimmary judgment. The Court grants
summary judgment for the plaintiffs.

BACKGROUND

Statutory and Regulatory Framework

Under the IDEA, states receiving fedeftahds must provideldearning-disabled
children with special-education services thed “tailored to the[ir] unique needs” and
“reasonably calculated to enable thepm}eceive educational benefitdf.O. v. N.Y.C. Dep't of
Educ, 793 F.3d 236, 238-39 (2d Cir. 201per curiam) (quotingreyes ex rel. R.P. v. N.Y.C.

Dep’t of Educ. 760 F.3d 211, 214 (2d Cir. 2014)). To thatlea school district must create an
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individualized education program (IEP) for eaghalifying child that “sets out the child’s
present educational performanestablishes annual and shtatm objectives for improvements
... and describes the specially designed instruction and services that will enable the child to
meet those objectivesld. at 239 (quotindR.E. v. N.Y.C. Dep’t of EAy&94 F.3d 167, 175 (2d
Cir. 2012)). In New York, IEPs are develogagdlocal Committees on SpatEducation (CES),
which comprise members appointed by the lochbstdistrict’s board oéducation and must
include the student’s parent(s), a regalaspecial education teacher, a school-board
representative, a parenpresentative, and othetd. (citing R.E, 694 F.3d at 175).

Parents who believe that their child is betng provided a FAPEay unilaterally enroll
their child in a private school and seekitntreimbursement from the school districk. In New
York City, parents seek reimbursement itind a due-process complaint with DOE, which
refers the matter to an independent hearing officer (IHO) for a heltig.the hearing, the
IHO employs the familiar burden-shifting framework known asBtdington/Cartertest.See
id. Under that framework, DOE kahe initial burden of eddéishing the procedural and
substantive adequacy of the IEP; failure to derstitles the parent t@imbursement if they
demonstrate “the appropriateness of their peydacement,” and “that the equities favor them.”
Id. (quotingR.E, 694 F.3d at 184). On the basis of the hearing and any evidence adduced by the
parties, the IHO makes findings faict and renders a decisidd. An aggrieved party may
appeal the decision to a stateiesv officer (SRO), who conductm independent review of the
record and may affirm, reversa, modify the IHO’s decisiorSee Grim v. Rhinebeck Cent. Sch.
Dist., 346 F.3d 377, 379-80 (2d Cir. 2003). The SR@&gion may be challenged in a civil
action in state or federal couM.O., 793 F.3cdat 239 (citing 20 U.S.C. § 1415(i)(2)(A); N.Y.

Educ. Law § 4404(3)kee also Forest Grove Sch. Dist. v. T9%7 U.S. 230, 232 (2009)



(“[W]hen a public school fails to provide a FARIAd a child’s parents place the child in an
appropriate private schowalithout the school distritd consent, a court may require the district to
reimburse the parents for the cost of the private education.”).
Il. Facts

M.C., who was 10 years old in February 201&s been classified by DOE as a student
with a speech and language impairment. OEXE. 6 at 1, 3, 15 [henmeafter IEP]; Tr. 14446,
He has received diagnoses of Attention Defityiperactivity Disordera learning disorder, and
an anxiety disorder. IEP &t3; Tr. 144-46. Until the 2012-2013 school year, M.C. attended
DOE public schools, where he had been placeshimtegrated co-teacty (ICT) class since the
second gradéTr. 63—64. Plaintiffs enrolled M.C. atdlStephen Gaynor School (SGS), a private
school, for the 2012—-2013 school yddr® On February 8, 2013, a CSE “convened to develop a
program and IEP for M.C. for the 2013-2014 school year.” IEP at 17; Tr. 93-95. The CSE
drafted an IEP recommending tiMiC. be placed in a 12dass for English language arts,
social studies, and scienceasnd an ICT class for mathematics, art, music, and physical
education. IEP at 10, 14. On July 24, 2013, D&xtiéd a “Final Notice of Recommendation,”

offering placement at the Simon Baruch School (M104), a DOE school. DOE Exh. 7.

L All citations for statements of faate to the Certified Administrative Redp which includes the decisions of the
IHO and SRO, transcripts of proceedings, plaintiffs’ gogeess complaint, DOE’s verified petition to the SRO, the
parties’ moving papers and exhibits, and correspondence.

2In an ICT class, students with disabilities learn al@egstudents who do not have learning disabilities or special
needs in a setting that must include a spedatation teacher and a general-education teaSheN.Y. Codes R.
& Regs. tit. 8, § 200.6(qg); Tr. 64.

3 In this action, plaintiffs seek reimbursement only for the 2013-2014 school year. Compl. at 21.

4%12:1 class” describes a class with a ratio of 12 students to one special-education $egché. on behalf of
A.P. v. New York City Dep’t of EdutNo. 14 Civ. 9424 (ER), 2015 WL 7288647, at *4 (S.D.N.Y. Nov. 17, 2015).
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On August 5, 2013, W.W. wrote the CSE tseaconcerns regarding the recommended
placement. Parents Exh. B. She informed the CSE that she did not feel that the program would
offer M.C. adequate support and that he needgaiall special-education school to progress and
stated that she was therefore “unable to adbteplEP and program offered to [M.C.Id.

Because it was summer and school was nsegsion, W.W. could not visit the proposed
placement at that time, but she asked the ©S#ovide additional information about the
program and affirmed her intention to visit M104 when classes resldndal the meantime, she
indicated that M.C. wouldtart the year at SG&I. The letter concludedif no appropriate IEP
and program are offered, | will have no choice[] tubhave [M.C.] remain at [SGS] and | will
seek reimbursement for this program and placemght.”

On September 9, 2013, W.W. visited M104, wheeeschool’s parerdoordinator told
her that M104 “cannot offer both the ICT and 1&1IM.C.] as it would be too disruptive.”
Parents Exh. C at 1. W.W. was not allowed ta ¢isisses at that time because she had not made
an appointmentid. On September 17, W.W. returned to M104 for an appointment to visit
classroomsld. During her visit, W.W. saw both an ICT class and a 12:1 dids$he ICT class
she saw was for high-functioning children, and she toll that the school'sther ICT class was
for children with behavioral issudsl. W.W. considered both ICT classes to be inappropriate for
M.C., who was not high functioning and whosaeasily distracted by other children’s bad
behavior.See idW.W. was also told that M.C. would be “mainstreamed” for art, music, and
physical education, even though the IEP recomnektitit M.C. receive ICT class instruction
for these subject$d. at 2. W.W. also noted that the teacbkthe 12:1 class was not certified to
teach children with speech and language impaitsyand the students in the class had more

significant delays than M.Qd.



The next day, W.W. again wrote the C3E.at 1. She recounted her experience at
M104, including that the parenbvardinator had told her that M.Could not attend both ICT and
12:1 classes, and that she wdd tee would not be placed in #3T class for art, music, and
physical educatiorid. Based on her observations, W.Woimmed the CSE that “the school
cannot meet the mandated on the IEP [sid]. The letter concluded: “Since no appropriate IEP
or placement was offered, [M.C.] will remain[&8GS] and | will seek reimbursement for this
program.”ld.

I1I. Proceedings

On October 8, 2013, plaintiffs filed a due-preseomplaint with the school district,
alleging procedural inadequacies in the develpnof M.C.’s IEP, chiéenging the substantive
adequacy of the IEP, and challenging the adequacy of DOE’s proposed placement, M104. DOE
Exh. 1 at 1-2. A hearing on the merits was h8&keHearing Officer’'s Findings of Fact and
Decision [hereinafter IHO Decision] at 2. AdO Dora Lassinger is&d a decision awarding
tuition reimbursement to plaintifféd. at 10. As to plaintiffs’ procadal challenge to the IEP, the
IHO determined that although the CSE was ‘thay constituted” (because it lacked a general-
education teacher), that error did not deny M.C. a FA#PRt 8. The IHO further found that the
IEP’s substantive goals and recoemded program were appropridtk.at 8—9. Turning to the
complaint’s challenge to M.C.’s placementit04, the IHO determined that because the school
district had not presented aayidence that M104 was capable of implementing M.C.’s IEP,
DOE had failed to carry its burden on the first requirement dBthikngton/Cartertest.See id.
at 9 (“The parent’s testimony that the schdiol not recognize the combination program
recommended for [M.C.]; that ICT classes dat exist for specials (as recommended in the

IEP)[;] and that [M.C.] would not be appropely grouped in the recommended classes was not



contradicted by any DOE witnesses.”). The IHQs concluded that DOE had denied M.C. a
FAPE.See idat 9. As for the other prongs of tBarlington/Cartertest, the IHO determined
that M.C. was appropriately placed at S@GE that equitable considerations weighed in
plaintiffs’ favor. See idat 9—10. The IHO thus ordered D@kreimburse plaintiffs $40,100 in
tuition paid to SGSId. at 10.

DOE appealed the IHO’s finding that the D@&d failed to offer M.C. a FAPE, arguing
that the IHO erred as a matter of law witgplaced the burden on DOE to demonstrate that
M104 was capable of implementing M.C.’s IESeVerified Petition, 1 32—-33ecision No.
14-091 of the State Review Officgrereinafter SRO Decision] 8t9. Plaintiffs did not cross-
appeal the IHO’s adverse determinations (hathe procedural viakion arising from the
absence of a general-education teacher on thedieStot rise to the level of a FAPE; (2) that
the IEP’s goals were adequate; or (3) that the IEP was approjiae8. The appeal was thus
limited to “whether the IHO erred in her deterntioa that the district failed to offer the student
a FAPE because it did not demonstrate thetuld have implemented the student’s IEP at the
assigned public school sitdd.

SRO Justyn P. Bates ruled in favor of D®ialding that because M.C. never attended
M104, plaintiffs’ due-process complaint was spative and thus did natblige DOE to present
evidence to refute their claims:

Here, the parents rejected the assigmdalic school site thahe student would

have attended and instead chose to ethelstudent in a nonpublic school of their

choosing. Therefore, the digstriis correct that the ises raised and the arguments

asserted by the parents with respextthe assigned public school site are
speculative. Furthermore, in a case incliha student has been unilaterally placed
prior to the implementation of an IEPwbuld be inequitabléo allow the parents

to acquire and rely on information thast-dates the relevant CSE meeting and

IEP and then use such information agamslistrict in an impartial hearing while

at the same time confining a school district’s case to describing a snapshot of the
special education services set forth inlBR. Based on the foregoing, the district



was not obligated to present retrospective evidence at the impartial hearing

regarding the executioof the student’s program or tefute the parents’ claims.

Accordingly, the parents cannot prevail on their claims that the assigned public

school site would not va properly implemented the February 2013 IEP.
Id. at 9-10 (citingjnter alia, R.E, 694 F.3d at 186). The SRO thus modified the IHO’s decision
“by reversing those portions which determineat tine district failed to offer the student a
FAPE” and reversed the IHO’s order for reimbursemieiniat 11.

Plaintiffs thereafter timglfiled this action chd¢nging the SRO’s decisio®ee20 U.S.C.
8§ 1415(i)(2)(A).

STANDARD OF JUDICIAL REVIEW

“The role of the federal courts in reviewistate educational deaisis under the IDEA is
circumscribed.C.F. ex rel. R.F. v. NeWork City Dep’t of Edu¢.746 F.3d 68, 77 (2d Cir. 2014)
(quotingGagliardo v. Arlington Cent. Sch. Distt89 F.3d 105, 112-13 (2d Cir. 2007)).
Although the standard of review on a motiongammary judgment “requires a more critical
appraisal of the agency determiion than clear-error veew,” it “nevertheless falls well short of
complete de novo reviewld. (quotingM.H. v. N.Y.C. Dep’t of Educ685 F.3d 217, 244 (2d
Cir. 2012)). While the Court must “base its decision on the preponderance of the evidence, it
must give due weight to the administrativeqeedings, mindful thahe judiciary generally
lacks the specialized knowledge and experigramessary to resolve persistent and difficult
guestions of education policyM.O., 793 F.3d at 243 (quotirng.C. ex rel. M.C. v. Bd. of Educ.
553 F.3d 165, 171 (2d Cir. 2009)). As such, “detaations regarding the substantive adequacy
of an IEP should be afforded more weight taterminations concerning whether the IEP was
developed according to the proper procedurdstH., 685 F.3d at 244.

Where the IHO and SRO disagy, “reviewing courts are hentitled to adopt the

conclusions of either state rewer according to their own pojipreferences or views of the



evidence; courts must defer to the reasawetiusions of the SRO as the final state
administrative determinationld. at 246. The degree of deference this courts afford the SRO’s
and IHO’s decisions “hinge[s] on the kinds ohsiderations that normally determine whether
any particular judgment is persuasive, for egbwhether the decision being reviewed is well-
reasoned, and whether it was based on substsugratiter familiarity with the evidence and the
witnesses than the reviewing couitd” at 244.
DISCUSSION

The SRO reversed the IHO because—in heswof the then-applicable caselaw—DOE
was not obliged to present any evidence to relaintiffs’ claim thatM104 did not have the
capacity to implement M.C.’s IEP. After tisRO issued his decision, however, the Second
Circuit clarified that DOE bears the burdensbbwing that the proposed placement school is
capable of implementing the student’s IEP. Ashsihe SRO'’s legally erroneous decision is due
no deference. Deferring instead to the IHO’s undiztd findings, the Court determines that (1)
DOE failed to carry its burden that M104 wasatalp of providing M.C. a FAPE in conformity
with his IEP; (2) SGS was an appropriater@te placement; and (3) the equities favored
plaintiffs. The Court thus conatles that plaintiffs are entitled to a tuition reimbursement for the
2013-2014 school year.
l. Recent Developments in the Caselaw

A due-process complaint may challengayanatter relating to the identification,
evaluation, or educational placent of the child, or the provision of a free appropriate public
education.” 20 U.S.C. 8§ 1415(b)(6)(A). Here, pldistchallenge the adequacy of their son’s
educational placement, having never emahim in the recommended placement scHaet

SRO Decision at 9. Whether, andwbat extent, such a challenge is permissible has been the



subject of several recent developments in@isuit’'s caselaw, which provide the foundation
for today’s decision.

a. R.E. limits the use of retrospective andgpeculative testimony in due-process
hearings.

In R.E. v. N.Y.C. Dep’t of Edyghe Second Circuit addressed whether DOE could
present “retrospective testimony”—tha, “testimony that certain sgces not listed in the IEP
would actually have been provided to the childefor she had attended the school district’s
proposed placement”—to show that DOE haavpated a child a FAPE. 694 F.3d at 185. In each
of the three consolidated cases before the coltkn DOE “offered retrospective testimony at
the IHO hearing to overcome da@ncies in the IEP, and ti$RO relied on this retrospective
testimony in varying degrees to fititat [DOE] had provided a FAPEJ. The court rejected
this use of retrospective tesbmy, holding instead that an “IERust be evaluated prospectively
as of the time of its draftingld. at 186. Accordingly, the couheld that “retrospective
testimony that the school district would haveypded additional serves beyond those listed in
the IEP may not be considered iBarlington/Carterproceeding.’ld.® In other words, the IEP
must stand on its own to meet pedural and substantive requirements.

The court then turned to the ¢larcases before it. In the firRLE. and M.E.the court
determined that although the SRO had improperly relied on retrospesivaony to evaluate
both the substantive and procedural adequédlye IEP, its reliance was harmleSgee idat
192-93. In the secon®.K, the court overturned the deasiof the SRO because the SRO

improperly relied upon retrospective testimomg dhe SRO’s decision was “contrary to the

5 R.E!s proscription of retrospectivegémony was not absolute; rather, the court permitted DOE to present
retrospective testimony so long as it merely “explains stifies the services listed in the IEP” without “materially
alter[ing] the written plan.R.E, 694 F.3d at 186.



overwhelming weight of the evidencdd. at 194. In the thirdg.Z.-L, the court rejected the

parents’ challenge to the substantive adeqoédyeir child’s IEP on th basis that it was too

speculative:

Unlike the other two cases before us, E.Z.-L.’s parents do not seriously

challenge the substance of the IEP. Indtélaey argue that éhwritten IEP would
not have been effectively implemented at [the recommended placement school]
because “defendant’s own internal docuteeshow that a large percentage of
students at [the school] have been aaodtiaue to be ‘underserved’ for related
services, particularly as to occupatioti@rapy.” Our evaluatn must focus on the
written plan offered to the parents, hower. Speculation that the school district
will not adequately adhere to the IEP is not an appropriate basis for unilateral
placement. A suggestion that some stusl@re underserved cannot overcome the
“particularly important” deference thate afford the SRO’s assessment of the
plan’s substantive adequacy. An IEP nealy be reasonably calculated to provide
likely progress, and &dr reviewing the record, weoclude that the SRO had ample
evidence to find that th&EP met this standard.

Id. at 195 (citations omitted). As for the paremigdcedural challenge, the court held that

although the SRO had improperhjiegl on retrospective testimony gtlerror had not denied the

child a FAPE See id.

b. Courts split on whetherR.E. permits parents to prospectively challenge their
child’s educational placement.

While R.E.concerned the use oftrespective testimony by DOE to support a finding that
it provided a child a FAPE, theourt’s rejection of E.Z.-L.’substantive challenge introduced
doubt about whether parents could prospectigbbllenge their child’s educational placement
without first enrolling the child in theecommended placement school. DOE arguedRtiat
foreclosed all such prospective challenges erbihsis that they are inherently speculdiiVae
argument found some acceptarSee, e.gE.E. v. N.Y.C. Dep’'t of EdydNo. 13 Civ. 6709,

2014 WL 4332092, at *10 (S.D.N.Y. Aug. 21, 2014) (rejectingspective challenge as

8 Indeed, that is the position DOE took before the SRO below and argued in its moving pap&eshieriied
Petition, 11 32—33; Dkt. 18 at 19-22.
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“impermissibly speculative and prematureé?)S. v. N.Y.C. Dep’t of Edudo. 13 Civ. 4772,

2014 WL 3673603, at *13 (S.D.N.Y.l§jw24, 2014) (holding that e SRO correctly concluded

that a challenge to the DOE’aice of school is improper whethe student never attended the
school”). But most courts did not adopt this hiael approach. Instead, the majority of judges in
this District interpretedR.E.to permit prospective challenges where the proposed placement was
factually incapable of implementing the IEfee K.R. v. N.Y.C. Dep’t of Edut07 F. Supp. 3d

295, 301-02 (S.D.N.Y. 2015) (“Allourts appear to agree thathallenge to a proposed

placement will be successful where the evidence establishes that the placement would be unable
to satisfy the IEP’s requirements.3¢ott ex rel. C.S. W.Y.C. Dep't of Educ¢c6 F. Supp. 3d

424, 444 (S.D.N.Y. 2014) (finding a substantwalation where the staff at a proposed

placement informed the parent that her chitwiid be enrolled in a aks with a 6:1:1 ratio

instead of the 12:1:1 ratiogeired by the child’s IEPxee alsal.C. ex rel. C.C. v. N.Y.C. Dep't

of Educ, No. 13 Civ. 3759, 2015 WL 1499389, at *240N.Y. March 31, 2015) (“If the

assigned school cannot meet the requirementedEP, then ‘the Department has by definition
failed to deliver a FAPE.”) (quotin®.C. ex rel. E.B. v. New York City Dep’t of EJ850 F.

Supp. 2d 494, 509 (S.D.N.Y. 2013)). That approackemaense. An appropriate IEP, without

the means to accomplish it, would be a hollow promise indeed.

Adoption of that position, however, does notlghe inquiry but lead® the next issue:
which party bears the burden of proving ttie proposed placement could (or could not)
implement a child’s IEP? Some decisidrave placed the burden on the paredég, e.gN.S. v.
N.Y.C. Dep't of Edu¢cNo. 13 Civ. 7819, 2014 WL 2722967, at *13 (S.D.N.Y. June 16, 2014)
(“Although the school district bears the bumdw& proof during th first stage of a

Burlington/Carterinquiry, it discharges its duty bytablishing that a student’s IEP is

11



substantively and proderally adequate.”J.W. v. New York City Dep’t of Edu85 F. Supp. 3d
592, 603 (S.D.N.Y. 2015) (“[T]he burden is on the péséto establish thahe school district
would not have adhered tioe written plan.” (quotindN.S, 2014 WL 2722967, at *2)). Other
decisions required the school distrio establish that the proged placement was capable of
implementing the IEFSee, e.gB.R. ex rel. K.Q.910 F. Supp. 2d 670, 678 (S.D.N.Y. 2012)
(reversing an SRO decision for “implicitly revers[ing] the burden orstheol districtto prove
that the proposed placement was adequate”).

C. M.O. clarifies that parents may prospectively challenge the recommended
placement school’s capacity to imgment their child’s IEP and strongly
suggests that the burden isn the school district.

On July 15, 2015, a week after briefing tbe instant cross-motions for summary
judgment concluded, the Second Circuit decideattzer IDEA case on thiexpanding, but still
opaque, subject-matter area.

In M.O. v. N.Y.C. Dep’t of Eduglaintiffs unilaterally enrolledheir son, D.O., in private
school without first enrolling him in the digtt’'s proposed placement school. 793 F.3d at 240—
41. They sought a tuition reimbursement, which the IHO defdedt 241-42. The SRO
affirmed, and the districtourt upheld the SRO’s decisidd. at 242—-43. Both the SRO and the
district court interprete®.E.to bar prospective challengesdahus did not require the school
district to present any evidence that thegased placement could implement D.O.’s IEPe id.
at 242-43, 245. The Second Circuit affirmed, bjgated the SRO’s and the district court’s
analysisld. (citing Crawford v. Franklin Credit Mgmt. Corp758 F.3d 473, 482 (2d Cir. 2014).
First, the court clarified thaiR.E.does not foreclose all prosgtive challenges to a proposed
placement school’s capacity to implement a child’s IB®.at 244(citing T.Y. v. N.Y.C. Dep't

of Educ, 584 F.3d 412, 420 (2d Cir. 2009), for the propas that “[s]chooldistricts do not

12



have ‘carte blanche’ to assigrchild to a school ‘that cannottisdy the IEP’s requirements™).
Rather R.E.“stands for the unremarkable propositioattbhallenges to a school district’s
proposed placement school must be evaluated gctsply (i.e., at ‘the time of the parents’
placement decision’) and cannot be based on mere specul&diamiotingR.E, 694 F.3d at
195). Although all prospective clehges require courts to considvhat would have happened
had the child attended the proposed placement s¢aoahherently speculative endeavor), the
court drew a distinction between corsdy claims that the school simphould notimplement
an IEP and claims that the schoolld notimplement an IEP: “While it is speculative to
conclude that a school with the capacity tplement a given student’s IEP will simply fail to
adhere to that plan’s mandatiss not speculative to find thanh IEP cannot be implemented at
a proposed school that lacks #ervices required by the IERd. (citing R.E, 694 F.3d at 195).

The parents’ challenges n.O., however, “were not adhe type permitted und&®.E—
prospective challenges to [the proposed plasgrachool’s] capacity to provide the services
mandated by the IEPIY. at 245. “They were, instead, sulrdtae attacks on D.O.’s IEP that
were couched as [prospective] challenges . ld. Such substantive challenges are not permitted
underR.E."“[b]ecause the substantive adequacy of the IEP must be determined by reference to
the written IEP itself”—not on the basis of extrinsic evidemgg(citing R.E, 694 F.3d at 195).
As such, the court held that “the schoolwistdid not have the burden to produce evidence
demonstrating [the proposed placement schoatiglquacy” in response to plaintiff's veiled
substantive challengelgl. (citation omitted).

Finally, the court noted thasireasoning differed from that the SRO and the district
court:

Although the SRO and district court appéahave concluded that the school
district was not required to produce exide on the adequacy of [the proposed

13



placement school], based on an erroneous determinatioRtEdtrgquires a child
physically to attend a proposed placensattool before challenging that school’s
ability to implement the child IEP, “we are entitled to affirm the judgment on any
basis that is supported by the record.”
Id. (quotingCrawford, 758 F.3d at 482). Accordingly, the coaffirmed the district court’s
ultimate holdings that “(1) the school district wast required to present evidence regarding the
adequacy of [the proposed placement school]eaintipartial hearing, and (2) the school district
provided D.O. a FAPE.Id. at 246.
Il. Legal Standard
M.O. leads to two conclusions. First, plaffgimay prospectively challenge a proposed
placement school’s capacity to implement aR kthout first enrolling their child in that
school.See idat 244. Indeed, any other rule wouldtbe harsh and potentiya harmful to the
child. Second, the school district bears the bunfesthhowing that the pposed placement school
has the capacity to implement the child’s IBRe idat 245. The Court notesahthis is not an
explicit holding but rather a necessary inferehdad the Second Circuit Basince so stated in
an unpublished summary ord&eeB.P. v. N.Y.C. Dep’t of Edyc. _ Fed. App’x ___, 2015
WL 9487873, at *2 (2d Cir. 201%unpublished) (describingl.O. as “recognizing that school
district must produce evidence as to adequd@lacement school when confronted with
permissible prospective challenge”). Mover, the Court’s interpretation gf.O. is not

inconsistent wittR.E!s requirement that plaintiffs lsa their challenge on nonspeculative

evidence that was available at the time the padetgled to enroll their child in public school.

”The panel held that the school district wasrequired to present evidence regarding the adequacy of the proposed
placement school at the impartial hearing because plaintiffadtadised a prospective challenge to the school’'s
capacity to implement the IEBee M.Q.793 F.3d at 245-46. Where plaintiffs raise a prospective challenge,
however, the school district bearg thurden of showing that its propoggdcement is capable of implementing the
IEP. This burden is connected with the school district’s existing burden to demoreratededural and

substantive appropriaess of the IEP.
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See M.Q.793 F.3dat 244 (citingR.E, 694 F.3d at 195). Such evidence may be used to rebut the
school district’s evidence, but thetidence is not required toisa a prospective challenge in a
due-process complaift.

[1I. Analysis

a. The SRO’s decision is legally errneous and thus due no deference.

The SRO held that because “the parentstegethe assigned public school site that the
student would have attended and instead chosertdl the student in a nonpublic school of their
choosing . . . the issues raised and the argurasetsted by the parents with respect to the
assigned public school site [wesgjeculative,” and DOE was theved “not obligaéd to present
retrospective evidence at the impartial hearggprding the execution ttie student’s program
or to refute the parents’ ctas.” SRO Decision at 9-10 (citinmter alia, R.E, 694 F.3d at
184)? This broad interpretation &.E, though not foreclosed at the time the SRO rendered his
decision, was rejected lilge Second Circuit iM.O. See793 F.3d at 244-45. Accordingly, the
SRO’s opinion—which turned on a purely lédatermination and was not based on any
educational expertise or inglendent factual findings—isdally erroneous and due no
deferenceCf. B.R. ex rel. K.Q910 F. Supp. 2d 670, 678 (S.D.N.Y. 2012).

b. Plaintiffs’ prospective challenge to ML0O4's capacity to implement M.C.’s IEP
is permissible underR.E. and M.O.

Plaintiffs’ due-process complaint challenged M104’s capacity to implement M.C.’s IEP.
Plaintiffs alleged and presented evidence 04 could not offer M.C. both ICT and 12:1

classes, as required by his IEBeeParents Exh. C at 1; DOE Exhat 1. Similarly, plaintiffs

8 In this regard, the Court notes tiatrlington/Carterframework does not impose a plausibility pleading standard
but rather puts the burden squarely on theeguwent at this stage of the inquiry.

® This legal determination is the sole basis of the SRO’s decision. He made no factual findings of his didrhenor
disturb any of the IHO’s factual findings.
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alleged and presented evidence Mat. would be enrolled in geral-education classes for art,
music, and physical education, even thoughiEisrecommended that he receive ICT class
instruction for these subjecSeeParents Exh. C at 2; DOE Exh. 1 at 2. Those allegations are not
mere speculation that M104 would “simplyl fim adhere to [the IEP’S] mandatedf.O., 793

F.3d at 244. Instead, they are based on statertttthe school could not offer both ICT and

12:1 classes, but rather one or the othersued, plaintiffs’ prospeaste challenge to DOE’s
proposed placement is “of the type permitted umtl&:[andM.O ]"—a “prospective

challenge[] to [M104’s] capacity to prale the services mandated by the IHR.’And since

plaintiffs asserted walid prospective challenge, DOE ledhe burden of showing that M104

could provide M.C. a FAPE ioonformity with his IEPCT. id at 245.

C. The Court defers to the IHO’s wellteasoned determinations that DOE

denied M.C. a FAPE, SGS was an apppriate placement, and the equities
favored plaintiffs.

Having rejected the SRO’s legally erroneousisien and concluded ah plaintiffs have
stated a permissible prospective challenge Qburt defers to the IHO’s better-reasoned
decision, determining that (1) DOE deniedMand FAPE; (2) SGS was an appropriate
placement; and (3) the equities favored plaint®fse R.E.694 F.3d at 189 (“[A] court must
defer to the SRO’s decision on matters requigdgcational expertise l@ss it concludes that
the decision was inadequately reasoned, in which case a better-reasoned IHO opinion may be
considered instead.”).

First, the IHO found that DOE failed to carrg lhurden to show that M104 could provide
M.C. a FAPE in conformity with his IEP. IHDecision at 9. That detmination is supported by

the record. DOE adduced no esite whatsoever that M1@s capable of implementing
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M.C.’s IEP. IHO Decision at & Nor did DOE contradict W.W.’s letter in which she related that
M104’s parent coordinator told her that thé@al would not and could not implement M.C.’s
IEP. The Court distinguish&P, the nonprecedential summary order relied upon by DOE at
oral argument. IiB.P, parents were given false information that the school would be incapable
of implementing their child’$EP during their tour of & placement school. 2015 WL 9487873,
at *1-2. They argued that DOE should bepptd from remedying that misinformation by
adducing contrary evidence at ttheée-process hearing kich took place after they had enrolled
their child in a private school and paid tuitiolt). at *2. The court disagreed: “[I]nsofar as
plaintiffs relied on information from a single sl official, they bore ta risk that the school
district would, in fact, satisfy its burden pfoving the appropriateness of the challenged
placement.'ld. The obvious distinction betwe@&P.and this case is that here DOE never
contradicted the information given to W.W. when she visited M104.

Second, the IHO concluded that S@ an appropriate placemelat. at 9-10. DOE never
contested this findingsee generallyerified Petition;seeSRO Decision at 8; Dkt. 18 at 29. And
the record supports it. SGS is a private school exclusively forrdgidéth disabilities, and M.C.
was placed in a class with a total of 11 studemis,head teacher, and one assistant teacher. Tr.
20-21.

Finally, the record supportseHHO’s determination that ¢hequities favor plaintiffs.
Throughout this process, plaintift®@operated fully with DOE to eare that their child received
a FAPE.See Bettinger v. N.Y.C. Bd. of Equdo. 06 Civ. 6889, 2007 WL 4208560, at *6

(S.D.N.Y. Nov. 20, 2007). W.W. participatedthe CSE review, went to M104 on two

10 The only documents DOE submitted to the IHO were the due-process complaint, several evaluations of M.C., the
IEP, and the final notice of recommendati8eeDOE Exhh. 1-7.
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occasions, and diligently communicated her concerns with the CSE. See IEP at 16; Parents Exh.
C at 1-2. Moreover, the tuition charged is reasonable, taking into account the specialized nature

of the instruction provided. See IHO Decision at 10.

* * *

According due deference to the well-reasoned decision of the IHO, the Court finds (1)
DOE failed to provide M.C. with a FAPE for the 2013-2014 school year because it failed to
show M104 could implement his concededly appropriate IEP; (2) SGS was an appropriate
placement; and (3) the equiﬁes favor plaintiffs. Accordingly, i)laintiﬂ's are entitled to tuition
reimbursement for the 2013-2014 school year.

CONCLUSION

The Court GRANTS summary judgment in plaintiffs’ favor and DENIES DOE’s cross-

motion. The Clerk is directed to enter judgment in plaintiffs’ favor in the amount of $40,100 plus

reasonable attorney’s fees and costs.

Dated: New York, New York SO ORDERED

February 8, 2016 m

PAUL A. CROTTY
United States District Judge
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