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UNITED STATES DISTRICT COURT USDC SDNY
SOUTHERN DISTRICT OF NEW YORK DOCUMENT
------------------------------------------------------------- X ELECTRONICALLY FILED
: DOC #:
PHILLIP ECHEVERRI, : DATE FILED: 02/03/2016

Plaintiff,

15 Civ. 80 (LGS)

-against-
OPINION AND ORDER

THE NEW YORK CITY DEPARTMENT OF
SANITATION, et al., :
Defendants,
LORNA G. SCHOFIELD District Judge:

Plaintiff Phillip Echeverri brings this action against Defendants New York City
Department of Sanitation (“DSNY”) and Dr. Noam L. Maron (“Dr. Maron”), alleging that
when Defendants found Plaintiff medically distifiied from employments a Sanitation Worker
with DSNY due to his low blooglatelet count, they made adverse employment decision
against him on the basis of an attarad perceived disability. PHiff alleges that this adverse
decision constituted a violation of the Amerisamith Disabilities Act, 42 U.S.C. § 121@1seq.
(the “ADA”"), by DSNY and of the New York i Human Rights Law, NYC Admin. Code § 8-
107 et seq(the “NYCHRL"), by both DefendantsDefendants move for summary judgment,
including on the ground that the DSNY is an impragefiendant. Plaintiff asks that the City of
New York (the “City”) be substituted fdSNY, by either construing or amending the
Complaint. For the following reasons, Defendantotion for summaryydgment is denied, and
Plaintiff's application to substituténe City for DSNY is granted.

BACKGROUND

The facts below are taken from the partiediraissions, resolving dlactual disputes and
making all inferences in favor of Plaintithe non-moving party, as required on a summary

judgment motion.
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The Position Sought by Plaintiff

Plaintiff took the civil service exam for appointment to the position of Sanitation Worker
with DSNY. The duties of a Sanitation Worker séated by the Notice of Examination for that
civil service exam, include but are not limited ‘iwalking and/or standig for long periods of
time; operating various types of [DSNY] equient in all types of wather; pulling, dragging,
lifting and carrying heavy and laggbjects, bags of garbage, cans, containers, bulk items and
throwing or dumping them into a truck hopperioading them onto a truck.” The job
specifications for the position state that a SawitatWorker “[u]nder direcsupervision, performs
the work and prepares and opesatarious types of equipment ifved in street cleaning, waste
collection, recycling collection, sav removal, encumbrance removal and waste disposal,” and
further states that typical taskf a Sanitation Worker includmad[ing] and unload[ing] waste
materials and bulk items; sweepiad cleaning city streets; participating in special cleaning and
collection work details; inspecting and prapgrdepartment vehicles and equipment for
operation; driving and/or operatj department vehicles angugpment;” operating snow plows
during winter months; removingiew and ice from city streetsid roadways; spreading salt and
sand; monitoring collected waste for hazardous or toxic materials; preparing necessary forms and
reports; entering data dmaking log entries; mooring, stiifg, securing and covering barges;
and performing enforcement duties when so asdigiNeither the Notice of Examination nor the
job specifications state that any given Sanitathorker will be required to perform all of these
duties, or whether Sanitation Workers mayabsigned work that includes some of these
articulated duties but not others.

Both the Notice of Examination and the job specifications statdhbre are medical

requirements for the position of Sanitation Workard the Notice of Examination states that
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candidates “will be examined to determine whegwi can perform the essential functions of the
position of Sanitation Worker.” Sanitation Workatso must pass a drugsening to receive an
appointment and are subjectremdom drug tests for the duratiohemployment. Defendant Dr.
Maron, the medical director of DSNY and itsdhieal staff, reviews th medical files of pre-
employment applicants. Dr. Maron, in reviewthgse files, takes into account the tasks of a
Sanitation Worker, including that they carrymggounds of weight, lift weight multiple times a
day and climb off and on truck®r. Maron also considers tleenditions in which a Sanitation
Worker performs these tasks, which include wagkin weather extremes such as snow, sleet and
ice, and that Sanitation Workereaxposed to trauma in the course of performing these tasks.
Sanitation Workers have a high rate of injuhg clinic operated by DSNY sees 150 patients per
day.

The DSNY promulgates medical standards tirate developed to assist examining
physicians in determining the suitability of castaties to perform the tasks assigned to Sanitation
Workers. These standards, according to their introduction, make recommendations regarding
how much bodily impairment would preckié candidate from safely performing the
fundamental duties of a SanitatiWorker, taking into considdgian the ADA. Some conditions
are determined to be disqualifying. Othems potentially disqualifyig depending on specified
circumstances. Section I(2) of the DSNY neadliistandards statesathndividuals with
hematologic disorders regaimedical clearance.

The Employment Decision Adverse to Plaintiff

In 2012, Plaintiff received his first notice &ppear for pre-employment screening, but
was not appointed to be a Sanitation Workehat time. In June 2013, Plaintiff received his

second notice to appear for pre-employmentestng, but was not appointed to be a Sanitation
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Worker at that time because felony chargesregdiim for sale of a controlled substance were
pending. In June 2014, pursuant to a third eotrlaintiff appearetbr pre-employment
screening, which included blood work.

In July 2014, Plaintiff received a letter frdd8SNY stating that Dendant Dr. Maron or
his designee had reviewed Plaintiff's medical results and fabbndrmalities requiring
hematology clearance and a doctor’s letter adirgshe cause and preibad treatment. The
letter included lab results siag that Plaintiff's blood contained 88,000 platelper microliter of
blood, compared with a normal range of 140,00000,000. Plaintiff has a hematologic disorder
related to this platelet count, calledoiplathic thrombocytopenia pupora or immune
thrombocytopenia pupora (“ITP”).

Plaintiff saw two hematologists; the first hetwlagist noted that Plaintiff's ITP would put
him at “a high risk of bleeding for his new jobPlaintiff did not ask the first hematologist to
submit a letter medically clearing him for thesition of Sanitation W#er and, drawing all
inferences in favor of the non-moving party, dDSand Dr. Maron did not have or rely on the
opinion of this hemotologist when theyedically disqualified Plaintiff.

Plaintiff met several times with a s#w hematologist, Dr. Claudia Wilson. She
prescribed Plaintiff steroid medication for his condition, informed Plaintiff that his condition
could lead to increased bleadi and advised DSNY that Plaintiff would be monitored. She
wrote a letter to DSNY stating thBtaintiff has a low plateletorint which appears to be ITP.
“[H]e was placed on steroids and will be monitoréte is cleared for the job with the Sanitation
Department.”

Dr. Maron testified at his depitisn that Dr. Wilson's letter was not helpful to Plaintiff's

employment application because people orogtermay require more medical attention for
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injuries than people who are not, and becaus&faron believed the letter did not communicate
recognition of the job duties. Dr. Maron conclddbat Plaintiff was medically disqualified from
the job of Sanitation Worker because it entailsasure to significant trauma, and Plaintiff's
condition and treatment exposed him to a ristbt#eding out” and difficulty healing. Plaintiff
received a letter from DSNY dated July 25, 2014tisty that he was found to be medically not
gualified for the position of Sanitation Workieecause he had thrombocytopenia pupora.

Plaintiff lifts weights every other day, addes many pull-ups and pusps. Plaintiff did
not know that he was suffering from ITP untilimet with Dr. Wilson after the DSNY informed
him of his low platelet count.

Plaintiff's Administrative Appeal, EEOC Action and the Notice of Right To Sue

On or about August 22, 2014, Plaintiff appedisimedical disqudication to the New
York City Civil Service Commission (“CSC”)Dr. Maron submitted a memorandum to the CSC
explaining the basis for Plaiffts medical disqualification from employment as a Sanitation
Worker -- i.e., his blood conddn, the increased risk of bleadi and its impact on Plaintiff's
ability to perform the job. Specifically, Dr. Maroreidtified the risk of cts and fractures and the
resulting inability to lift, cary, push, pull, climb, shovel and sweeslippery or windy weather
conditions. The CSC affirmed Plaiifis medical disqualification.

Plaintiff filed a complaint with tt EEOC on August 6, 2@1regarding his
disqualification. Plaintiff statedn his intake questionnaire that had a disability, but denied
that he used medications, mediegliipment or anything else lessen or eliminate the symptoms
of his disability, even though Plaintiff does, abd¢is, use medications and other methods (such as
dietary changes) to mitigate the symptomaisfcondition. The EEOC issued a Notice of

Dismissal and Rights, also called a Notice ajiRito Sue, on September 10, 2014. Plaintiff did
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not receive this notice in September becdhedJ).S. Post Office, on its own accord, was
marking his mail as return to sender. Two attesntp deliver this notice were made -- the first
one postmarked mailed on September 11, 2014tednched Septembd6, 2014; the second one
postmarked mailed on October 2, 2014, and retuone@ctober 5, 2014. Plaifitstates that he
subsequently received the notice in mid to @ttober. Plaintiftommenced this action on
January 7, 2015.
V. Plaintiff's Arrest in February 2015

Plaintiff was arrested in Felry 2015 and charged with pession and intent to sell a
controlled substance and criralrpossession of a controlledbstance. DSNY imposes a
probationary period of eighteen months for individua@red as Sanitation Workers. Violation of
DSNY policies prohibiting saler use of controlled substances or failure to comply with
substance testing policies followiagrests may result in suspessior termination. At no point
was Plaintiff hired by DSNY orubject to these policies.
STANDARD

The standard for summary judgment idlvestablished. Summary judgment is
appropriate where the record before the courbéshes that “there iso genuine dispute as to
any material fact and the movant is entitlegutigment as a matter of law.” Fed. R. Civ. P.
56(a). A genuine dispute as to a material facttgXibthe evidence is such that a reasonable jury
could return a verdict for the nonmoving partyAhderson v. Liberty Lobby, In&77 U.S. 242,
248 (1986).

The moving party bears the initial burden of informingadbert of the basis for the
summary judgment motion and identifying thgeetions of the recorthat demonstrate the

absence of a genuine dispute as to anena fact. Fed. R. Civ. P. 56(c)(Bee, e.g.Celotex
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Corp. v. Catrett477 U.S. 317, 322-23 (198&pch v. Town of Brattlebor®87 F.3d 162, 165
(2d Cir. 2002). Courts must construe the evodein the light most favorable to the non-moving
party and draw all reasonable infecen in the non-moving party’s favo&eeYoung v. United
Parcel Serv., In¢.135 S. Ct. 1338, 1347 (201%);re Agent Orange Prod. Liab. Litigh17 F.3d
76, 87 (2d Cir. 2008). “Only disputes over factsttimight affect the outcome of the suit under
the governing law will properly preclude the entry of summary judgmektderson477 U.S at
248.

DISCUSSION

Substitution of DSNY for the City

Plaintiff has named DSNY as a defendartimaction. However, the New York City
Charter provides that DSNY is immune from suatsd all suits against it must be brought against
the City of New York.SeeN.Y.C. Charter 8 396. Plaintiff askisat all claims be construed as
against the City and DSNY substituted for @igy here. That motion is granted.

The City was on notice of Plaintiff's claimas DSNY is represented here by New York
City Corporation Counsel, which presumablguhd continue as counsel in this action to
represent the City. Defendanteindify no prejudice the City wodlsuffer by joining the action at
this point. In light of the Second Circuit'dreng preference for resolving disputes on the
merits,” Williams v. Citigroup, Ing.659 F.3d 208, 212-13 (2d C2011) (citation and internal
guotation marks omitted), the City of New Y orksisbstituted for DSNY in this action, pursuant
to the Court's power under Rule 21, Fed. R. Ciy:®n motion or on its own, the court may at
any time, on just terms, add or drop a partys&e also Burgis v. Dep’t of Sanitatjddo. 13 Civ.
1011, 2014 WL 1303447, at *4-5 (S.D.N.Y. Mad., 2014) (construing claims against the

Department of Sanitation asaigst the City of New York)Pwens v. N.Y.C. Dep'’t of Sanitatjon

7



No. 11 Civ. 8297, 2013 WL 150245, at *5 (S.D.NJan. 15, 2013) (finding that where claims
were alleged against DSNY, “[i]f this Court wageconstrue Plaintiff§sic] claim against the
DSNY as a claim against the City of NewrK@and Commissioner of the New York City
Department of Sanitation, based on the facts alleipe Court cannot conclude at this stage in
the litigation that ammendment to state a claim would be futile”).

Timeliness of Plaintiff's Action

Defendants contend that Plaffi§ action is time barred artthat Plaintiff has failed to
rebut a presumption that he raal his Notice of Dismissal arRRights three days after it was
mailed on September 11, 2014, and therefore faileitethis lawsuit within 90 days of receipt of
the EEOC’s Notice of Dismissal and Righeed42 U.S.C. § 2000e-5(f)(1) (“[T]he Commission,
or the Attorney General in a case involvingavernment, governmental agency, or political
subdivision, shall so notify the persaggrieved and within ninetlays after the giving of such
notice a civil action may be broughgainst the respondent namedhia charge (A) by the person
claiming to be aggrieved.”). Thargument fails as Plaintiffas adduced evidence creating an
issue of fact as to whére received the notice.

“The statute of limitations is . . . an affirthae defense . . . on which the defendant has the
burden of proof.”Bano v. Union Carbide Corp361 F.3d 696, 710 (2d Cir. 2004) (internal
citation omitted). An issue o€t as to the timeliness of an action precludes summary judgment.
SeeKatz v. Goodyeafire & Rubber Cqg 737 F.2d 238, 242 n.2 (2d Cir. 1984) (“Where the
statute of limitations operates as an affirmative mede . . issues of faas to the application of
that defense must be submitted to the jury.”).

The evidence raises a disputed issue of nafact as to when Plaintiff received the

Notice of Dismissal and Rights. Envelopes inrdeord show that the notices mailed to Plaintiff
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on September 11 and October 2, 2015, were both rettortbd EEOC. Plaintiff testified that he
did not receive this notice until at least mid-OctobBrawing all inferences in Plaintiff’s favor,
a reasonable jury could conclutthat this is true, and thatdhtiff timely filed this suit on
January 7, 2015.

Defendants argue that Plaintiff's testimonnas sufficiently credible to defeat summary
judgment. However, Defendant has the burmfgoroof on this issue, and “[c]redibility
assessments, choices between conflicting versibtie events, and the weighing of evidence are
matters for the jury, not for the court on a motion for summary judgmeéhntrty v. City of
Syracuse316 F.3d 324, 333 (2d Cir. 2003) (citirgschl v. Armitage128 F.3d 50, 55-56 (2d
Cir. 1997)). Therefore surmary judgment on the ground ohtimeliness is denied.

Summary Judgment on the Merits

Defendants’ motion for summary judgment on iinerits is denied because there exists a
disputed issue of material faars to whether Plaintiff can perfortine essential functions of the
Sanitation Worker position with evithout reasonablaccommodation.

Plaintiff's claims alleging discrinmation under the ADA are subject on summary
judgment to the burden-shifting framework establishebponnell Douglas Corp. v. Green
411 U.S. 792 (1973)Davis v. New York City Dep’t of Edu&04 F.3d 231, 235 (2d Cir. 2015)
(“Claims alleging discrimination under the ADAessubject to the burden-shifting analysis
established itMcDonnell Douglas Corp. v. Greérn(citing McBride v. BIC Consumer Products
Mfg. Co, 583 F.3d 92, 96 (2d Cir. 2009))). Under thanfiework, the first step is that Plaintiff
must establish a prima facie cadaliscrimination under the ADADavis 804 F.3d at 235. The
elements of a claim for discrimination under &i2A are that: (1) the empyer is subject to the

ADA,; (2) Plaintiff is disabled within the meaning of the ADA or perceived to be so by her
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employer; (3) Plaintiff was otherge qualified to perform the esgel functions ofthe job with
or without reasonable accommodatj (4) Plaintiff suffered andwverse employment action; and
(5) the adverse action was imposetause of Plaintiff’'s disabiji, an element that is met by
showing that the adverse employment actamktplace under circumstances giving rise to an
inference of discriminationDavis 802 F.3d at 235 (citinBrady v. Wal-Mart Stores, Inc531
F.3d 127, 134 (2d Cir. 2008)).

For the purposes of this motion, Defendantgeheonceded that DSNY, now the City, is
subject to the ADA and NYCHRL,; &t Plaintiff possesses a percalhdisability in his ITP; and
that Plaintiff was disqualifiefom employment with DSNY. Oendants rest their motion on the
argument that no reasonable jeguld find that Plaintiff has shawthat he is otherwise qualified
to perform the essential functionthe Sanitation Worker pwith or without reasonable
accommodation.

Determining the essential functions of a jequires “a fact-specifimquiry into both the
employer’s description of a job and how {bb is actually performed in practiceMcMillan v.
City of New York711 F.3d 120, 126 (2d Cir. 2013) (citiBgrkowski v. Valley Cent. Sch. Djst.
63 F.3d 131, at 140 (2d Cir. 1995)). Relevantdexinclude “the employer’s judgment, written
job descriptions, the amount of time spent onabeperforming the function, the mention of the
function in a collective bargaining agreemeng wWork experience of past employees in the
position, and the work experience of cmtremployees in similar positionsld. (citing Stone v.
City of Mount Vernonl118 F.3d 92, 97 (2d Cir. 1997)); see 29 C.F.R. § 1630.2(n) (2012)
(defining “essential functiorisand listing factors relevant to determination court must give
considerable deference to an employer’s juelgimegarding what futions are essential for

service in a partidar position.” Shannon v. New York City Transit Autd32 F.3d 95 (2d Cir.
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2003) (quotingd>’Amico v. City of New Yorki32 F.3d 145, 151 (2d Cir. 1998) (citation
omitted)). This judgment must bgmained and supported by the reco8ke Stonel18 F.3d
92, 97(2d Cir.1997). Here the Notice of Examinatidalineates the taskd the position as
primarily lifting, loading, pushing and pulling, ines in slippery or hazardous conditions.

Plaintiff does not argue thah accommodation is necessary in order for him to perform
the job of Sanitation Worker. Hsserts that he is able to perform the essential functions of the
job without an accommodation. He has adducédeece that he could germ the functions of
lifting, loading pushing and pulling. Defendantyeedetermined through a fitness test or
otherwise that he could not, nor do treem to dispute this issue.

The issue is not whether Plaffitan lift, carry, push and load, rather whether he can do
so safely -- i.e., without unreasonable risk tm$elf or others. “Acourt necessarily must
consider both the type of position for which the plaintiff claims to be otherwise qualified, and the
consequences of a potential mishap”’Amico v. City of New Yorki32 F.3d 145, 151 (2d Cir.
1998). What may be a reasonable risk for one job may be unacceptable for adot{téfhat
may be a reasonable risk for a postal workemhose job generally does not pose great hazards
to those who perform it or to the public theyv&e is not necessarily a reasonable risk for a
firefighter, whose job is defined atmost every turn by the potédtfor disaster to himself and
others.” (internal citation and quotation marks omittesB¥, e.g Burton v. MTA 244 F. Supp.
2d 252 (S.D.N.Y. 2003) (Chin, J.) (ftre job of a bus driver, a relagily small risk of stroke or
catastrophic hemorrhageusreasonable).

Plaintiff has made a prima facie showing that he can perform the job of Sanitation Worker
reasonably safely. The DSNY medical staddanake recommendations regarding how much

impairment would preclude a candidate freafely performing the fundamental duties of
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Sanitation Worker. The standaq®vide that hematologic disats require medical clearance.
When DSNY determined that Plaintiff had avlplatelet count, consistent with the DSNY
medical standards, they informed him thatdguired hematology clearance and a doctor’s letter
addressing the cause of his condition and presctreatment. He produced such a letter from a
hematologist whom he saw several times. Ttterlstated that the caustPlaintiff’'s condition

was idiopathic; that the prescribed treatment stasids and monitoringind that he was cleared
for the job. The letter implies dh Plaintiff’'s condition was natufficiently serious as to be
disabling, and that when tredtdhe risks associated witihe condition were minimized.

Drawing all inferences in favor of the movingrya the letter is sufficient for Plaintiff's prima
facie case.

Defendants argue that the &atts unreliable, does no#ference the functions of a
Sanitation Worker, and does not elaboratéaw or why the hematologist reached her
conclusion. These arguments are akin to ci@gliarguments and are not a basis for granting
summary judgmentSee Rogoz v. City of Hartfqrd96 F.3d 236, 245 (2d Cir. 2015) (“A motion
for summary judgment may properly be granted -- and the grant of summary judgment may
properly be affirmed -- only where there is no gerussue of material fatb be tried, and the
facts as to which there is no such issue wattenentry of judgment for the moving party as a
matter of law.”) (internal citégon and quotation marks omitted).

A. NYCHRL Claim

Because federal and state law create a flodmet a ceiling as to permissible claims of
discrimination under the NYCHRL, a separate gsialis required i court finds that a
Plaintiff's claim fails under federal lawSee Velazco v. Columbus Citizens Foundaf@g F.3d

409, 410-11 (2d Cir. 2015). Here, however, wHeegendants’ motion fails under federal law, it
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necessarily fails under the NYCHRL as wdlike the “essential functions” requirement in
federal law, the NYCHRL provides as an affative defense to a claim of disability
discrimination “that the person aggrieved by theged discriminatory practice could not, with
reasonable accommodation, satisfy the essential reguid the job or enjothe right or rights in
guestion.” As discussed above,atier Plaintiff could satisfy thessential requisi& of the job
is a material disputed fact, as to which Piffilas made a prima facie case, and therefore the
motion for summary judgment ondhtiff's NYCHRL claims agaist Defendants is denied.

Defendants argue that they are entitled to summary judgment on the NYCHRL claim
because Defendants had legitimate non-discrimipatasons for denying Plaintiff employment,
which Plaintiff failed to rebut. This gument is misplaced. These prongs ofNte®onnell
Douglasanalysis are useful “[w]hen the reasgiven by the employer for the adverse
employment action is unrelatedttee employee’s disability . . [but not wlhen the parties agree
that the employer complains of conduct that esdfrect result of the employee’s disability.”
McMillan v. City of New York711 F.3d 120, 129 (2d Cir. 2013).nter the broader standard of
the NYCHRL, summary judgment is deniefee Hernandez v. PFIP, LL.8o. 14 Civ. 5069,
2015 WL 7758875, at *5 (S.D.N.YDec. 1, 2015) (“The NYCHRL offers broader protection.”).

V. Damages After Plaintiff's Arrest

Defendants move that any damages should beftafter February 4, 2015 -- the date of
Plaintiff's arrest on felony drug charges. Defengl@aontend that, as thisrast would have led to
Plaintiff's termination had he been empldy®y DSNY, it should bseen as cabining his
available relief. However, the sole cdlsat Defendants cite to support this motibltKennon v.
Nashville Banner Publishing G&b13 U.S. 352 (1995js inapposite, as it deals with limiting

relief on the basis of after-agged evidence where the plaintiff in question was actually an
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employee of the defendant subjecttsorules, regulationand policies. Plaintiff in the present
case was never employed by DSNY, and Defend#mery that Plaintiff would have been
arrested and then fired is completely speculatlves equally possible (& speculative) that had
Plaintiff been employed he woultbt have resorted to possessamgillegal drug with intent to
sell. Defendants’ motion to preclude damagésrdhe date of Plairffls arrest is denied.

CONCLUSION

For the foregoing reasons, Defendants’ mofior summary judgment is DENIED.
Plaintiff's request that DSNY be substituted for the City, and that all claims against DSNY be
construed as against the CityGRANTED. Plaintiff shall serve the City and file an affidavit of
service as soon as praetide but in any case naéa than February 16, 2016.

The Clerk of Court is respectfully direct to close the motion at Docket No. 24.

Dated: February 3, 2016
New York, New York

7//4/)%

Lom(A G. SCHOFIEL6
UNITED STATES DISTRICT JUDGE
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