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SEA PORTGROUP SECURITIES, LC, et al.,

Defendants.

JESSE M. FURMAN, United States District Judge:

Petitiorer Drew Doscher brings suit against Respondents Sea Port Group Securities,
LLC, Stephen Smith, Mhael Meagher, Michael Meyerhe Seaport Group, LLC, Armory
Advisers, LLC,Armory Fund, LP, and Seaport V, LLC pursuant to Section 10 of the Federal
Arbitration Act(the “FAA”), 9 U.S.C. 8§ Et seq.seeking to vacat& partanarbitral decision
by theFinancial Industry Regulatory Authority (“FINRA”)For the reasons that follow,
Doscher’s Petition idismissed for lack of subjeatatter jurisdiction.

BACKGROUND

The relevanbackground can beummarized briefly From2009 to 2013Doscher
workedfor The Seaport Group, LLC and its broker-dealer, Sea Port Group Securities, LL
(together, “Seaport;)ooth of which are Members of FINRA. (Decl. A. Tadérolla (Docket
No. 17 (“FirstMerolla Decl.”), Ex. 27 at 12, 16see id, Ex. 2 at 11 1-2). As such, Doscher and
Seaport are “Associated Personsthat is, “person[s] engaged in the investment banking or
securities business who [are] directly or indirectly controlled by a FINRRAber,’seeFINRA,

Dispute Resolution Glossarlgttps://www.finra.og/arbitrationandmediation/dispute-
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resolutionglossary— anddisputes between them aterefore subject to mandatory arbitration
under FINRAs rules seeFINRA Rule 13200available athttp://finra.complinet.com/en/
display/display_main.html?rbid=2403&element_id=4203.

In June 2013after he severed ties with Seap@tscher commenced an arbitration
against Seapognd the individual Respondents, who edor workedat Seaport. (Re&g
Resp. Pet'r's Statement Materkcts (Docket No. 39) Resp’ts’56.1 Statemei) | 1;First
Merolla Decl., Ex. 2).In his initial statement of clainiboscheralleged, among other things,
breach of contract, retaliatory discharge, and unjust enrichmiéint Nlerolla Decl., Ex. 2 at
16-17, 19. Thereafter, Doscher filed an amendgatemenadding aclaim for securities fraud
under Section 10(b) of the Securities Exchange Act of 1934, 15 U.S.Ce§ §&a and
Securities and Exchange Commission (“SERUle 10b-5, 17 C.F.R. § 240.10b-@Resjts
56.1 Statement ¥, FirstMerolla Decl, Ex.5at21-22. Doscher sought damages in excess of
$15 million. EFirstMerolla Decl, Ex. 1at 2). On October 22, 2014, the arbitral panel ruled in
his favor, butawardechim only $2,289,774aswell as a commission on a potenti@de should
it eventually settle(Id. at 3. Thereaftey Doschecommencedhis case by filing a petition to
vacatein partthearbitrationawardpursuant to Section 10 of the FAARPgt To Vacate and
Modify Arbitration Award (Docket No. 1) (“Petition))*

In his Petition, Doscher argues that the arbitration should be vacatadfor two
reasons First, Doscher contends that the arbitration should be vacated pursuant to Section

10(a)(3)of the FAAbecause the arbitratohefused to insuredic] that relevant documentary

! In addition, Doscher has filed suit in New York State Supreme Court allegiotation

of Section 487 oNew YorKs Judiciary Law (Resp’ts’'Opp’n Pet. To Vacate & Modify In Part
FINRA Arbitration Award & Supp. Confirming Award (Docket No. 35) (“Resp’ts’ Mem.”) 13;
Petr's ReplyMem. Law Supp. Pet. To Vacate & Modify Arbitration Award (Docket No. 41)
(“Pet’r's Reply Mem.”)6 n.3).



evidence in the possession, custody, and control of the Respondentsracmlitieel were fully
and timely made available to him(Petr's Mem. LawSupp. Pet. To Vacate & Modify
Arbitration Award (Docket No. 32) (“P&ts Mem.”)6; see also idat16-17). Additionally (but
relatedly), Doscher asserts that “the arbitrators acted in ‘manifest desrefjtire law”—
specifically, FINRA Rule 13505, which requires parties to “cooperate to tlestektent
practicable in the exchange of documents and information to expedite theiarbitrét. at 6;
see alsod. at23).
SUBJECT-MATTER JURISDICTION

The Court begins, as it mustith the issue ofubjectmatter jurisdiction SeeSteel Co.
v. Citizens for a Better Eny’623 U.S. 83, 94 (1998).As noted, Doscher brings his Petition
pursuant to Section 10 of the FAA. The FAA, however, is “something of an anomaly in the
realm of federal legislation: It bestows no federal jurisdiction but rathairescfor access to a
federal forum an independent jurisdictional basis over the parties’ dispi/aelén v. Discove
Bank 556 U.S. 49, 59 (2009) (internal quotation marks omitted). In other words, “federal
guestion jurisdiction does not arise simply because a petitioner brings a claim untthe
FAA.” Greenberg v. Bear, Stearns & C820 F.3d 22, 25 (2d Cir. 2000nstead a district
court must have “an independent jurisdictional basis” to entertain a petition to &acate

arbitration. Hall St. Assos, LLC v. Mattel, Ing.552 U.S. 576, 582 (2008Here because the

2 In his reply memorandum, Doscher contends that the Court should ignore Respondents’
argument that the Court lacks subjewiter jurisdictioron the ground that their memorandum
violates the Court’s page-lengiimitations by incorporatingn earlier filing in this casey

reference (Petr's Reply Mem. 3 n.2 (citinglaherty v. Filardi No. 03€CV-2167 (LTS) (HBP),

2009 WL 749570, at *20 (S.D.N.Y. Mar. 20, 2009)). Whether Respondents’ submissions
comply with the Court’s rules or not, however, the Court has an independent obligation to
examine whether it has subjeuttter jurisdiction.See, e.gGoldman, Sachs & Co. v. Golden
Empire Sch. Fin. Auth764 F.3d 210, 213 (2d Cir. 2014).



parties are not divergseeFirst Merolla Decl., Ex2 f11-10), the only conceivable basis for
jurisdiction— and the only basis proffered Bypscher(Petitiony 16 Petr's Mem. 12-13) —is
Title 28, United States Code, Section 1331, which grants the Court jurisdictiofalberil
actions arising under the Constitution, laws, or treaties of the United.Sthitgmrticular
Doschercontends that that the Court has jurisdiction both bedaisdleges that the arbitral
panel violated th&INRA Rulesand those Rule&re substantive federal law” and because he
pursuedclaims under federal law- namely, the Securities Exchange Act and federal regulations
— in the underlying arbitration(Petr's Mem. 12-13).

The first contention —that the arbitral panel’s allegelisregard owiolation of FINRA
Rules gives rise to federglestion jurisdiction —s easily rejected. As many courts have held
with respect to petitions to vacate arbitration awards from FINR#S @redecessor
organization, the National Association of Securities Dealers (“NASill8gations that an
arbitration panel “manifestly disregarded” FINRA or NASD Rules “do not doesta valid
claim for manifest disregard of federal lanGoldman v. Citigroup Global Markets IndJo. 12-
CV-4469(ABB), 2015 WL 2377962, at *4 (E.D. Pa. May 19, 20Ege Ford v. Hamilton Irsy,
Inc., 29 F.3d 255, 259 (6th Cir. 1994)tervest Intern. Equities Corp. v. Aberliddo. 12CV-
13750(DPH), 2013 WL 1316997, at *4 (E.D. Mich. Mar. 29, 201Bjeyfus Serv. Corp. v.
Gold, No. 02€V-9415 (LAK), 2002 WL 31802347, at *1 (S.D.N.Y. Dec. 12, 20@2)pl. of
Prudential Sec. In¢.795 F. Supp. 657, 659 (S.D.N.Y. 199%e alsApollo Property Partners,
LLC v. Newedge Fininc, 08-CV-1803(EW), 2009 WL 778108, at *2 & n.14 (S.D. Tex. Mar.
20, 2009) (“As many courts have held, a breach of NASD rules is simply a breachvatte pr
association’s rules, although that association is one which is closelylreldtee SEC, and

therefore does not present a question which arises under the laws of the Unéed @ttdrnal



guotation mark®mitted) (citing cases))As those courtsdve explained-INRA’s rules “are
established and enforced by a private associatsmthey “do not give rise to federal question
jurisdiction” Prudential 795 F. Supp. at 659. Accordingpscher’s claim that the arbitral
panel violated or disregarded FINRA Rules does not constifetdeaal questiofor purposes of
Section 1331.

Doscher’s alternative argument for subjewtter jurisdiction— based on the fact that he
pursued claims undéine Exchange Act and SEC Regulationghe underlying arbitration —s
also easily rejected, as itgguarely foreclosed by the Second Circuit’s decisidaregenberg
In that case, thpetitioner sought to vacate an arbitration award that had dishhsséderal
securities fraud claims against a clearing broker. On appe&ettund Circuit held that, in
determining whether there is jurisdiction over a petition to vacate an arbitratiod lanought
pursuant to Section 10 of the FAA, a court may“tapnk through” the petition to the claims in
the underlying arbitrationSee220 F.3d at 25-26. The Court citdtestmoreland Capital Corp.
v. Findlay, 100 F.3d 263 (2d Cir. 1996), in which it had ruled that there is no sulbgter
jurisdiction over a petition to compel arbitration under Section 4 of the FAA “meedause
the underlying claim raises a federal questiond’ at 26 (quotingVestmeeland, 100 F.3d at
268). “The holding inNestmoreland the Court explained, “logically extends to motions to
vacate an arbitration award under § 10 of FAA. .. . Accordingly, the fact that thataobit
concerns issues of federal law does not, standing alone, confer subject mattietipm on a
federal district court to review the arbitral awardd:

In arguing otherwiséPetr's Mem. 12-13; Pet.’'s Reply Mem. 3 n.Poscher relies
exclusively on the Supreme Court’s 2009 decisioviaden which held that, with respect to

petitiors to compel arbitratiomnder Section 4 of the FAAederal coud may in fact “look



through’ [the] petition to determine whether it is predicated on an action tlsgsanmder’
federal law’ 556 U.S. at 62In fairnessVadendoes raise doubts about the validity of
Greenberg After all, Vadenabrograted the Second Circuit’'s decisioMiastmorelangsee id.
at 57,and as noted, the holding Westmorelanavas the basis— indeed, arguably the primary
basis— for the Courls conclusion irGreenberg® This Court, however, must folloGreenberg
unless and until it is overruled in a precedential opibypthe Second Circuit itself Sunless a
subsequent decision of the Supreme Court so undermines it that it will almostiydwita
overruled by the Second CircuitUnited States v. Emmenegg829 F. Supp. 2d 416, 429
(S.D.N.Y. 2004)* Thus, “[t]he precise question for this Court . . . is not whether, by its own
analysis,”Vaderns reasoning supports a finding that a federal court may “look through” a

petition to vacate under Section 10 of the FdAleterminef there is federatjuestion

3 Moreover, inWestmorelandthe Court observed that allowing a court to “look through”

petition to compel undesection 4, butnot apetition to vacate undeBection10, “would truly be
‘bizarre,” becausdtihe interest ofthefederal court irdgerminingwhetherthe arbitrationaward
wasenkeredin manifestdisregardof the federalaw. . . would seemto befar greaterthanthe
federalinterestin seeingthatthe claims could be arbitrated.” 100 F.3d & 268 (quotingDrexel
BurnhamLambert, Inc. v. Valenzuela Bq@96 F.Supp. 95963 (S.D.N.Y. 1988)). @her
courts,however, havéakena differentview, reasoninghat it isnot “necessarilyanomalougor
Congresgo haveintended thatederalcourtstake jurisdiction fopurmposes ot motion to
compelwherethe undelying disputeis federal, bunot takejurisdiction on gaallel motion to
vacate. Theprimary purposeof the Arbitration Act wasto reverse theenturiesof judicial
hostility to arbitration agreements, Iptacing arbitration agreements upon samefootingas
othercontracts. The centrafederalinterestwasenforcemenibof agreementgo arbitrate,not
review of arbitration decisions.’"Minor v. PrudentialSe., Inc, 94 F.3d 1103, 1106-07 (7th Cir.
1996)(internal citationsand quotation marksmitted).

4 In Bittner v. RBC Capital Market831 F. App’x 869, 871 (2d Cir. 2009) (summary
order),the Second Circuitassum[ed]arguendq’ thatVadenauthorized a district court to “look
through” a petition to vacatéMore recently,m Giusti v. Morgan Stanley Smith Barney, LLC
581 F. App’x 34, 35 (2d Cir. 2014) (summary order), the Cstated quotingVadenbut
otherwisewithout analysis that “[flederal courts may ‘look through’ a petition to vacate an
arbitration award to assess whether, ‘save for the arbitration agreemerurt would have
jurisdiction over ‘the substantive controversy between the partiSateVaden the Secad
Circuit does notappear to havaddressed the issue in a precedential opinion, let alobanc



jurisdiction. Id. Instead, “it is whetheMader} so conclusively supports that finding that the
Second Circuit or the Supreme Court is all but certain to ovef@ukepberd” 1d.; see also
Monsanto v. United State348 F.3d 345, 351 (2d Cir. 2003) (noting that district courts and the
Second Circuittself are “required to followa Second Circuit decision, evént is in “tension”
with subsequent Supreme Court precedent, “unless and until that case is reconsidaeed by [
Second Circuitkitting in banc (or its equivalent) or is rejected by a later Supreme Court
decision”) United States v. Wond0 F.3d 1347, 1373 (2d Cir. 1994) (“[U]ntil the Supreme
Court rules otherwise, the district court would be obliged to follow our precedentf ¢ven i
precedent might be overturned in the near future.”).

The Court cannot say that, in light\édden “the Second Circtiior the Supreme Court is
all but certain to overruleGreenberg Emmenegge329 F. Supp. 2d at 429:he Supreme
Court’s holding invadenwas based primarily on the text of Section 4, which providesathat
party may petition to compel arbitration“eny United States district court which, save for [the
arbitration] agreement, would have jurisdiction under title 28f the subject matter of a suit
arising out of the controversy between the parties.” 9 U.S.Cs&B856 U.S. at 62‘The text
of 8 4 drives our conclusion that a federal court should determine its jurisdiction by tlookin
through’ a § 4 petition to the parties’ underlying substantive controversythephrase ‘save
for [the arbitration] agreementidicates that the district adt should assume the absence of the
arbitration agreement and determine whether it ‘would have jurisdiction und@&itvithout
it.”). Section 10 of the FAA, however, does not includectitecal phrase savefor [the
arbitration] agreementir anyhing similar. In light of that textual difference, some courts had
held, even befor¥aden that while federal courts could perhaps “look through” a petition to

compel under Sectionid determining jurisdictionthey could not do so with respect to a



petition to vacate under Section 18ee, e.gMinor, 94 F.3d 81106-07 see alsd<asap V.

Folger Nolan Fleming & Douglas, Inc166 F.3d 1243, 1246-47 (D.C. Cir. 1999) (assuming,
arguendg that the “save for” language in Sectibpermitted a court to assert jurisdiction over a
petition to compel based on a federal question presented in the underlying dispute, but
concludingthat the absence of equivalent langaiagSection 10 precluded a court from looking
to the underlying dispute to establish jurisdiction over a petition to vacate).

Even more significanseveral courts have reached thame conclusioim the wake of
Vaden reasoning that the Supreme Caidecision “rested on language specific to § 4 that does
not appear in . .. [8] 10.Royal Bank Am. v. Kirkpatri¢ciNos. 11CV-1058, 11€V-1112 (TJS),
2011 WL 4528349, at *3 n.5 (E.D. Pa. Sept. 30, 208, e.g.Goldman 2015 WL 2377962,
at *3 & n.7 (applyingGreenberg, Crews v. S & S Serv. Ctr. In@48 F. Supp. 2d 595, 599-600
(E.D. Va. 2012) (declining toepply the'look through’ test to § 10, because the ‘unique
jurisdictional language’ of § 4 that gave rise to the test is absent if) ;8SHhic Auto., Inc. v.
Price, No. 10CV-382(RLV), 2011 WL 3564884, at *8 (W.D.N.C. Aug. 12, 2011) (applying
Greenberg;, see alsdlrustees of Local Union No. 580 of Int’l Ass’'n of Bridge, Structural,
Ornamental & Reinforcing Iron Workers Employee Ben. Funds v. Gen. Fence Rorf.3-
CV-6006 (SJF) (WDW), 2014 WL 1800428, at *11 (E.D.N.Y. May 5, 2014) (“[T]he look-
through doctrine is, at this time, limited to petitions to compel arbitration under FAA®& 4 a
Greenber{s reasoning is still applicableutside that context.”). Thus, whileid certainlyfair to
say that “a question exists as to whetherGheenbergurisdictional reasoning is in fact
abrogated byaden” Gen. Fence Corp2014 WL 1800428, at *11, the Court cannot say that
the Supreme Qurt’s decision invadenrenderghe holding ofGreenberd'untenable,”

Emmenegger329 F. Supp. 2d at 436. It follows that the Court is boun@regnbergand may



not assert jurisdictiobasedn Doschés claims in the underlying arbitration. Accordingly, the
Petition must be and is dismissed for lack of subjeatter jurisdictior.
THE PARTIES’ REQUESTS TO FILE DOCUMENTS UNDER SEAL

Finally, the Court turns to the parties’ requests to file cedagumentsinder seabr in
redacted form Given the Court’s conclusion that it does not have jurisdictiontbisecaseit
did not consider the merits of the parties’ disputes and therefore did not consider thent®cume
at issue. “In light of the fact that the Court did not need to consider those submissiogst the
of public access does not call for disclosurBdss v. AXA Equitable Life Ins. Ce- F. Supp.
3d —, No. 14€V-2904 (JMF), 2015 WL 4461654, at *11 n.3 (S.D.N.Y. July 21, 204&)ord
In re General Motors LLC Ignition Switdhtig., Nos. 14MD-2543 (JMF), 14YC-2543 (JMF),
2015 WL 4522778, at *7 (S.D.N.Y. July 24, 2018¢g also, e.glL.ugosch v. Pyramid Co. of
Onondaga435 F.3d 110, 119 (2d Cir. 2006) (noting that “the mere filing of a paper or document
with the court isnsufficient to render that paper a judicial document subject to the right of
public access” and that “the item filed must be relevant to the performance wditialj
function and useful in the judicial process” (internal quotation marks omittddgordingly, the
parties’ requests to file certain documents under seal or in redacted fagrarated. Within one
week theparties shall filavith the Court’'s Sealed Records office unredacted versioasyof

documentgor which redacted copieme available othe docket.By the same datany

5 In their memorandum, Respondents invited the Court, in the event it conthatlédre
wasjurisdiction over Doscher’s petition, to issuea@der cofirming the arbitration award under
Section 9 of the FAA. Resp’ts’ Mem25). Given that the Court has determined that it lacks
jurisdiction, Respondents’ request is arguably moot. In any event, Respondents maéd no eff
to establish tat the Court would have subjediatter jurisdiction over a staradone petition to
confirm under Section 9, whidiso lacks Section 4’s “ugue jurisdictional hook.”Crews 848

F. Supp. 2d at 600Accordingly, the Court declines Respondenitwlitation.



documents that were previously submitted to the Court, but not filed with the SealedsRecor
office, shall also be submitted to the Sealed Recoffise.
CONCLUSION

For the reasonstated abovd)osder’s petition to vacate the arbitration is dismiseed
lack of subjecimatter jurisdiction.The Clerk of the Court is directed to terminate Docket No. 31
and to close the case.

SO ORDERED.
Date August 5, 2015 d& £ %r/—

New York, New York [ﬁESSE M-FURMAN

nited States District Judge
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