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DAVID GANEK,
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15cv1446
-against-

MEMORANDUMé& ORDER

DAVID LEIBOWITZ, et al,

Defendants.

WILLIAM H. PAULEY IlI, District Judge:

In late 2010, the FBI executed coordinated raids on several well-known hedge
funds in a highly touted investigation of ider trading. PlaintifDavid Ganek’s hedge fund,

Level Global Investors, was among them. Theas#s sent shockwaves through Wall Street:
investment bankers and traders were irdicand multi-billion dollar businesses—including

Level Global—were shuttered. But five yearsiagedifferent picture has emerged. The Second
Circuit rejected the Government’s theory of deitrading. Criminal convictions were vacated,

and indictments dismissed. And in a nearly unprecedented role-reversal, the SEC agreed to
disgorge monies it collected in connection with consent judgments against various hedge funds,
including Level Global.

In this lawsuit, Ganek seeks to hold goveent agents accountable for violating
his civil rights. Morespecifically, Ganek alleges that thiéidavit supporting the Government’s
request for a search warrasitLevel Global and hisfice contained deliberate
misrepresentations that were later expdsedworn trial testimony cdn FBI agent and a

government informant. According to Ganek, ttadiricated evidence led a magistrate to issue
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the warrant. That, coupled with Defendantsavwehanded tactics, precipitated the closure of
Level Global. These are grave allegations.

Ganek asserts claims against FBleAts Holly Trask, David Makol, James
Hinkle, and Matt Komar, along with Assistantitéd States Attorneys Reed Brodsky and David
Leibowitz, for violation of his Burth and Fifth Amendment rights. Ganek also asserts claims
against Preet Bharara, Boyd Johnson Ill, Riclzabel, Christopher Garcia, Marc Berger, Diego
Rodriguez, Rachel Rojas, David Chaves, antddkaCarroll (the “Supervisor Defendants”) for
supervisory liability and failure to interced&anek seeks compensatory and punitive damages

pursuant to Bivens v. Six Unknown Agents of frederal Bureau of Narcotics, 403 U.S. 338

(1971).

Defendants move to dismiss the Cdeimt pursuant to Federal Rule of Civil
Procedure 12(b)(6). For the following reasondeDdants’ motion is granted in part and denied
in part.

BACKGROUND

The following facts are gleaned from the Complaint and presumed true for
purposes of this motion. Level Global wasuacessful hedge fund with approximately 60
employees and $4 billion in assets under mamagé. (Compl. 19 38, 41.) Ganek was its co-
founder and principal partner. (Compl. 1 39.)

In 2008, federal authorities in New Ydbkgan devoting significant resources to
insider trading investigations among financiadfpssionals. (Compl. § 48.) In 2009, Bharara,
the United States Attorney for the Southern District of New York, publicized those investigations

as one of his signature initiaéig, noting that his Office was utihg “covert methods” typically



reserved for violent criminal ganizations, including informangnd wiretaps. (Compl. 1 49-
53.)

Agents Trask, Komar, Makol and Hiektonducted the invegation. (Compl.
56.) Chaves and Carroll lelde investigative team, and&riguez and Rojas had overall
supervisory responsility within the FBI} (Compl. 1 57.) These FBI personnel worked closely
with Assistant United States Attorneys ietBDNY’s Securities and Commodities Task Force
(the “Task Force”). (Compl. 1 58-59.) Brodskyd Leibowitz reported to Berger and Garcia.
Zabel supervised the Task Force, and repadedhnson and Bharara. (Compl. 1 59-60.) In
2010, the Task Force targetedveeGlobal. (Compl. 1 55.)

The Level Global Investigation

In October 2010, Agents Hinkle and ki (with Chaves’ approval) approached
Sam Adondakis in Central Park and confrortied with wiretap evidece implicating him in
insider trading. (Compl. Y 63-§6Earlier that year, Levéblobal had fired him from his
research analyst position for violating comptiarprotocols. (Compl. § 47.) Confounded with
recorded evidence of his own ijal activity, Adondakis agreed tmoperate with the FBI.
(Compl. 11 65-67.)

On November 2, 2010, Adondakis maeth\AUSAs Brodsky and Leibowitz, and
FBI Agents Makol, Hinkle, and Komar, aadmitted to trading on material non-public
information regarding Dell (the “Novemb2r 2010 Meeting”). (Compl. 11 68-69.) He

implicated two other Level Global employeesrisider trading, explaing that they also

! Rodriguez was, at the time, head of the Criminaidion of the FBI's New YorKield office. Rojas was
the Assistant Special Ageim Charge for the White Collar Branch of the FBI's New York field office.
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received the information, knew its sourceddraded on it. During the November 2, 2010
Meeting, Adondakis explicitly denied ever infioing Ganek that the information came from
corporate insiders. (Comg].70.) Ganek alleges (upon inmeation and belief) that the
participants in the Novemb@r 2010 Meeting shared the resufghe intervew with FBI
Agents Trask, Chaves, Carroll, Rojas and/or Rpehz, and with AUSASs Berger, Garcia, Zabel,
Deputy US Attorney Johnson and/or U8dkney Bharara. (Compl. § 77.)

On November 19, 2010—the same dayWhal Street Journateported that
federal insider-trading charges against findnmiafessionals were imminent—Agent Trask
signed a 37-page affidavit outlining the evidenoeovered in the Govemrent’s investigation
(the “Affidavit”). (Compl. 180-83.) The Affidavit stated that Adondakis “obtained Inside
Information from insiders at public companiesotigh third-party consultants . . . . On Certain
occasions, ADONDAKIS provided this Insitieformation to DAVID GANEK, . . . and GANEK
... executed and caused othersxecute certain securities teactions based, in part, on the

Inside Information, and that ADONDAKIS informé&sANEK . . . of the sources of the Inside

Information. (Krause Decl. Ex. A, (EQW¥o. 45-1) at { 13 (emphasis added)r) the same

paragraph, the Affidavit again stated thaDONDAKIS . . . informed GANEK . . . regarding

the sources of the Inside Informatioh.Ganek maintains th&tefendants fabricated the

Affidavit's allegation that Adondakis informed hiaf the sources of any inside information.

2 See also Aff. § 13 (At the Norber 2, 2010 Meeting, “ADONDAKIS . . . admitted his participation in
obtaining Inside Information knowing that the Inside Information came directly and/or indirectlyétolia
employees who were violating a duty of confidentiality that prohibited them from disclosing the information,
providing the Inside Information to DAVID GANEK, ANTHONY CHIASSON, [NAMEEDACTED], among
others, at Level Global Investors who then executed . . . securities transactions based in part on the Inside
Information, and exchanging that Inside Information with other individuals.”) (emphasis added).

3 The Affidavit defined “Inside Information” as “material, nonpublic information regarding certain public
companies’ quarterly earnings releases ahdranarket moving events.” (Aff. § 3.)
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The Raid on Level Global

On November 21, 2010, Trask presented tfieldvit to a magistrate as part of a
search warrant application. (Compl. 1 89.) Aarget of the warrant, Gak’s personal office,
financial records, correspondence, photograptidress book, phone records, and cell phone
would be subject to search. (Compl. { 91.)e hmagistrate issued the search warrant. The
following morning, the Government executed it ovéleGlobal as part of coordinated raids on
certain hedge funds. (Compl. 11 92-94.) Tweeaoagents searcheduet Global’s offices,
seizing, inter alia, Ganek’personal files and cgdhone. (Compl. 7 105.)

Prior to executing the wamg the Government alerted tkiéall Street Journal
that it would be raiding Levéblobal’s offices. Because th®all Street Journalvas “tipped
off,” it was able to publish photographs of IFRjents carrying boxes of documents from Level
Global’s office. (Compl. § 95.) Only the Supisor Defendants had the authority to alert the
media. (Compl. 1 98.) Ganek alleges thatsthle purpose of executingheghly publicized raid
on his office (as opposed to issuing a subpoena), was to maximize publicity and damage his
reputation. (Compl. § 100.) On the day of thd,rthe Government provided Ganek’s attorney
with a copy of the warrant, but ntite Affidavit. (Compl. § 106.)

Level Global’'s Closure

On December 20, 2010, Level Global représtares met with Zabel, Chief of the
Criminal Division, and AUSA Ldiowitz to express concern about unnecessary damage inflicted
on the firm. (Compl. § 110.) Zabel and hewitz informed LeveGlobal that the likely
commercial consequences of the raid “had beesfulty considered at the highest levels” before

it was initiated. (Compl. § 110.) In the keaof that rebuff, Ganek commissioned an



independent investigation by outside counselJamuary 2011, the investigation concluded that
Ganek did not engage in insider tradingorftpl. 11 108-09, 112.) Nevertheless, Level Global's
investors were unnerved, and continued tehguestions regarding the scope of the
Government’s investigation that Ganek could ammwer because the Affidavit remained sealed.
(Compl. 17 113-17.)

In a last-ditch effort to save his busss, Ganek had one of his attorneys—a
former AUSA in the Southern Birict of New York—reach oudirectly to Bharara. On
February 3, 2011 one or more of the FBI Defartd drafted a report about the November 2,
2010 Meeting (the “Report”). The Report reiterated the fataitmtformation: that Adondakis
informed the agents that Ganek was “intergtethe Dell information when Adondakis told

[him] because the information came diredtlym contacts at Dell.” (Compl. § 111.) On

February 4, 2011, Ganek’s attorney informediina that Level Globavould close if the
Government failed to clarify publicly that Gek was not a target ttie insider trading
investigation. (CompHf 119-21.) Although Bharara promigedook into the matter, none of
the Defendants followed up with Adondakis. @édays later, Bharaexplained to Ganek’s
attorney that although Bharara and his team tatded that Level Global might be forced to
close its doors, he would not intervene. (Carfjdl23.) With his options exhausted, Ganek shut
down Level Global on February 11, 2011. (Compl. § 128.)

On the same day that Level Globalsg#d, AUSA Leibowitz and others met with
Adondakis for the first time since the November 2, 2010 Meeting. (Compl. § 129.) At that
February 11, 2011 meeting, Adokitareiterated that he never informed Ganek about his

sources. (Compl. § 130.) Ganek allegesttiege facts were relayed to the Supervisor



Defendants, who failed to take aameliorative action. (Compl. 1 132-34.)

The NewmanTrial

In January 2012, Bharara announced tiatJS Attorney’s Office had filed
charges against seven individuals, only oh&ghom had been employed by Level Global.
(Compl. 11 135-37). Bharara also unseaednformation against Adondakis, who,
unbeknownst to Ganek, had already pled gui{tgompl. { 138.) Ganek was not mentioned—
much less indicted—in connection with any of the charges. (Compl. § 137.)

In March 2012, the district judge presidiover a criminal caselating to four of
the charged individuals entered a protective opgemitting disclosure of the Affidavit to the
defendants, their counsel, and prospective wseand their counsel. (Compl. § 140.) Through
that protective order, Ganek’s counsel obtaiaeckss to the Affidavit. In November 2012, two
of those charged individuals weto trial (“the_ Newman Trid). Both Adondakis and Agent
Makol testified at the Newmarfrial regarding the Novemb@r;, 2010 Meeting. Specifically,
Adondakis testified that he “nevald [Ganek]” about [his soae within Dell].” (Compl. | 142
(citing November 28, 2012 trial testimony).) Gseexamination elicited similar testimony:

Q. Let’s refer to Mr. Ganek specifically. I'd like to read [from the Report], if | may.
“Chiasson and Ganek werethanterested in the Dealhformation when Adondakis
told them because the information came directly from contacts at Dell.” Is that true
as to Mr. Ganek or not true?
A. No, it's not true.
(Compl. 1 143.) On December 10, 2012, Defendant Makol took the stand, corroborated
Adondakis’ trial testimony, and disclaimedpensibility for the Report’s contents. In

particular, Makol testified:

| recall from that meeting sgifically at thameeting that there was confusion about
7



this paragraph [of the Report] becaugadw coming away from that meeting that
| didn’t write the report. | was certathat Mr. Adondakis was not saying that he
specifically told Mr. Ganek that the information was coming from someone at Dell,
So it was confusing.
And on subsequent questioning by the Govemtrabout the November 2, 2010 Meeting, Makol
gave the following testimony:
Q. Separate and apart from that, what'gten there, do you have a recollection of
what Mr. Adondakis said during the initipfoffer about what he told Mr. Ganek
about the source of the inside information?
A. Yes.
Q. And what is that recollection?

A. Mr. Adondakis did not say that he tditt. Ganek that the Dell information was
coming from a source inside Dell.

(Compl. 1 144.) Until this trial testimony, Ganek alleges that Defendants’ misconduct was not
fully revealed® Ganek filed this action on February 26, 2015.
DISCUSSION
Defendants assert that the statute oitéittons bars Ganek’s claims and that his
Complaint fails to state a claim.

.  Statute of Limitations

Defendants argue that Ganek’s claims accrued on November 22, 2010—the day

Level Global was raided. Ganek counters thay did not accrue until late 2012—when

4 0On December 10, 2014, the CourtAgfpeals overturned the Newmarial jury’s guilty verdict, and
vacated the convictions of both defendanfee United States v. Newman, F73d 438, 448 (2€ir. 2014) (“[W]e
find no support for the Government’s contention that knowledge of a breach of the duty of ¢mtifigenthout
knowledge of the personal benefit is sufficient to impose criminal liability.”)

5 Following motion practice by The New York Timesr@eany seeking to unseal the search warrant and
supporting affidavits, the district judge in the Newman [Tdieected the Government to publicly file the redacted
warrant materials on February 25, 2015. United States v. Newman, 12-cr-121, ECF No. 434/ ($&b\5,
2015).
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Adondakis and Agent Makol tesefl at the Newman Trial.
“The statute of limitations for Bivens actioassing in New York is three years.”

Tapia-Ortiz v. Doe, 171 F.3d 150, 151 (2d Cir. 19990)ich claims typically accrue “at the time

of injury,” but they “will be equitably tolledo long as defendants’ concealment of their
wrongdoing prevented plaintiff from becoming awaf, or discovering through the exercise of

reasonable diligence, his cause of actiokrdnisch v. United States, 150 F.3d 112, 123 (2d Cir.

1998); see also Gonzalez v. Hasty, 802 F.3d 212, Z2Cit. 2015) (“Bivens . . . claims . ..

typically are subject to aiscovery-based trigger.”)
In support of their statute-of-limitatiomsgument, Defendants rely principally on

Triestman v. Probst, 897 F. Sug@ (N.D.N.Y. 1995). In Triestnmg the district judge approved

a magistrate’s recommendation that federal cights claims premised on false statements in a
sealed affidavit accrued on the date of thedgaven though the affidavit was unavailable to
the plaintiff at the time.

Triestman is unpersuasive for several ogas First, Triestman conflicts with

several decisions from other circuits. See Thomas v. McElroy, 463 F. App’x 591, 592 (7th Cir.

2012) (“A claim asserting that a search ateld the Fourth Amendment accrues—and the
limitations period begins to run—as soon as ghaintiff knows, or should know, about the

search and the facts making it unlawful.”) @rmasis added); Adrian v. Selbe, 364 F. App’x 934,

937 (5th Cir. 2010) (holding that a Bivensioieaccrued on the date plaintiff “had actual

knowledge . . . that [the affiant] allegedly liedhis affidavit”); OFerrell v. United States, 998

F. Supp. 1364, 1373-74 (M.D. Ala. 1998) (rejectirgjatute of limitations defense where “it

[was] uncontested that the search warramse not unsealed until 199&Intil then, [plaintiff]



could not have known who all had sworn to theahnaf the documents, or exactly what they

swore t0.”). Second, analogous Sixth Amendmaeaitnd premised on an officer’s fabrication of

evidence “accrue[] when the alleged conductdaassed the claimant harm and the claimant

knows or has reason to know of the allegedlgemmissible conduct and the resulting harm.”

Mitchell v. Home, 377 F. Supp. 2d 361, 373 (S.D.N2¥05) (emphasis added). Such a rule

makes sense here. And the coup de grace doomiegdmts’ reliance on Triestman, is the fact

that the Second Circuit vacatdtat decision in a summary order. See Triestman v. Probst, 95-

cv-682, ECF No. 12 (N.D.N.Y. Dec. 6, 1995).

In short, Defendants’ proffered approagbuld excise the doctrine of equitable
tolling from Bivens claims, turning a statuteliofitations into a strict statute of repose running
from the date of an allegedly unlawful sgar Generally, plaintiffs should not face the
“Hobson’s choice” of either prematurely bringingichs or forfeiting their legal rights. While
Ganek may have first been injured on the dadestbarch warrant was executed, it was not until
after the Affidavit was unsealed that Ganeigonably became aware of any Bivens claims.
Accordingly, this lawsuit is timely.

. Failure to State a Claim

On a motion to dismiss, the factual allégas in a complaint are accepted as true

and all reasonable inferences are drawn amniff’'s favor. See Recuecom Corp. v. Google

Inc., 562 F.3d 123, 127 (2d Cir. 2009). To survive a motion to dismiss, “a complaint must
contain sufficient factual mattergc@epted as true, to state a clagwelief that is plausible on its

face.” Ashcroft v. Igbal, 556 U.S. 663, 678 (2009) (citation omitted); Nielsen v. Rabin, 746 F.3d

6 Notably, neither LexisNexis nor Westlaw repitit Second Circuit's rejection of Triestman.
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58, 62 (2d Cir. 2014). However, a claim must mstfactual allegationsufficient to raise a

right to relief above the spdative level.” Bell Atl. Cap. v. Twombly, 550 U.S. 544, 555

(2007). A pleading offering “labgland conclusions” or a “formutarecitation of the elements
of a cause of action” fails to state a claim. Igbal, 556 U.S. at 678 (citation omitted).
Because this is a case against government officials, this Court must apply the
doctrine of qualified immunity[Q]ualified immunity protecs government officials from
liability for civil damages insofaas their conduct does not violatearly established statutory or

constitutional rights of which reasonable person would have known.” Pearson v. Callahan, 555

U.S. 223, 231 (2009) (citation and internal gtiotess omitted). “A defedant is entitled to
gualified immunity at the pleawdly stage if he can establish (1) that the complaint fails to
plausibly plead that the defendant personallyated the plaintiff's constitutional rights, or (2)

that the right was not clearstablished at thentie in question.”_Turkmen v. Hasty, 789 F.3d

218, 246 (2d Cir. 2015). “Where guaid immunity is clearly warnated at the second step of
analysis, courts may simply rute that basis without emplag ‘scarce judicial resources to
resolve difficult and novel questions of constitutional or statutory interpretation that will have no

effect on the outcome of the case.” B$8 v. Cook, 691 F.3d 226, 240 (2d Cir. 2012) (quoting

Ashcroft v. al-Kidd 563 U.S. 731 (2011)). However, Defendants must overcome “a formidable

hurdle” when raising qualified imunity at the pleadings stag€ield Day, LLC v. County of

Suffolk, 463 F.3d 167, 191-92 (2d Cir. 2006); see 8ishiller v. City of New York, No. 04-cv-

7922, 2009 WL 497580, at *7 (S.D.N.Y. Feb. 27, 200@]ourts are reluctant to find that

defendants are entitled to qualified immuratythe initial stagesf the pleadings.”)
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A. Fourth Amendment Violation

TheFourthAmendmento the Constitution enshrines “fi¢ right of the people to
be secure in their persons, houses, papedsefiects, against unreasonable searches and
seizures,” and establishes thad Warrants shall issue, bupon probable cause, supported by
Oath or affirmation, and partitarly describing the place to lsearched, and the persons or
things to be seized.” U.EoONST. amend. IV. Ganek argues tlfa} the search lacked probable
cause, and (2) the search was cotetlin an unreasonable manner.

1. Probable Cause

TheFourthAmendment'sprobablecauseand particularity requirements combat
the “evils” of “indiscriminate searches and sg&s conducted under thetlority of ‘general

warrants.” Payton v. New York, 445 U.S. 573, 58980). “[P]robable cause to search is

demonstrated where the totality of circumstanodiates a ‘fair probability that contraband or

evidence of a crime will be found a particular place.”_Unit States v. Clark, 638 F.3d 89, 94

(2d Cir. 2011) (internal citain omitted). Accordingly, a nexumsust exist between the items
sought and the particular place to be searci@k Clark, 638 F.3d at 94. To challenge the
finding of probable cause underlying a searchrard, Ganek must plead: (1) that government
agents knowingly and deliberately, or withegkless disregard of the truth, made false
statements or material omissions in a warrant application; and (2) “that such statements or

omissions were necessary to the findingmbable cause.” Velardi v. Walsh, 40 F.3d 569, 573

(2d Cir. 1994).

a. False Statements and Omissions

Defendants argue that the plain languafjhe Affidavit belies Ganek’s claims

12



that the statements about him wéabricated.” The relevant poains of the Affidavit state that
“Adondakis informed Ganek . . . of the sourceshef Inside Informatin.” Defendants focus on
the fact that “Inside Information” was a defd term, which referred to inside information
generally and did not mention Dell. Becatlse trial testimony of Makol and Adondakis only
addressed inside information regarding Detfendants argue that the statements in the
Affidavit were not false.

This argument misses the mark. Therplanguage of the Affidavit states that
Ganek was informed of the sources of all “Indicfermation.” But trial testimony indicated that
Adondakis did not inform Ganek of any souatéinside Information” as defined by the
Affidavit. And Adondakis allegedly told Defends he could not implicate Ganek_in any insider
trading. Ganek has adequately pled that tHel&fit contained materially false statements
and/or omissions.

b. Relevance

Even if Ganek adequately alleges ladasstatement, Defendants argue that the
Fourth Amendment claim still should be disms&ecause the false statement was unnecessary
to the magistrate’s probable cause finding. This argument relies on the “corrected affidavit”

doctrine, which entitles defendants to qualifieanunity “unless the false statements in the

" Defendants argue that Ganek is burdened with making “a substantial showing of a false statethisnt”
stage of the case. Defendants borrow that language from Franks v. Delaware, 438 U.S. 1543165h@ 97
seminal case addressing the showing a criminal defendantakstin order to obtain an evidentiary hearing on a
motion to suppress. While Defendants’ argument finds support (see Velardi, 40 F.3d at 573), such a rule
would be in tension with Fed. R. CR. 12(b)(6), which requires this Court to accept well-pled allegations as true.
Cf. Walker v. Mendoza, No. 00-CV-93(JG), 2000 WL 915070, at *3 (E.D.N.Y. June 27, 2000) (“[Fl&iasff
alleged that [defendant] intentionally made false statentieatsvere necessary to the finding of probable cause
with respect to all of the charges. Taking these allegatistisie, as [the court] must, . . . [plaintiff] has stated a
claim for false arrest.”) But even under Defendants’ pregasandard, this Court would find that the Affidavit and
Newman Trial testimony suffice to make such a showing at this stage.

13




affidavit were necessary to the finding of proleatdhuse.”_Southerland v. City of New York,

680 F.3d 127, 143 (2d Cir. 2012) (quotation aitdtions omitted). Making such a
determination requires courts to “put aside allegedly false material, supply any omitted
information, and then determine whether the cdstehthe ‘corrected affidavit’ would have
supported the finding [of probabdause].” _Southerland, 6803€d at 143-44 (quotations, citation
and brackets omitted). “The materiality of a misesgntation or an omission in this context is a
mixed question of law and factéquiring courts to assessttelevance of the misleading
information under controlling law, and requiring thed@r of fact to determine “the weight that a
neutral magistrate would likelyave given such information.Velardi, 40 F.3d at 574.
UnderSoutherlandthe hypothetical‘corrected affidavit” vould not only excise
the allegedly false material—references to Ganek being informed of the sources of the inside
information—it would “supply any omitted information” —that when Adondakis met with

Defendants at the November 2, 2010 Meeting, he fpaty informed them that he never told

Ganek his sources. (See, e.g., Compl. § 86.) Certainly, such changes would be relevant to a
magistrate’s determination of whether torarize a search of, amowngher things, Ganek’s
computers, cell phone, and “all emails and documeaumisored by, sent tand/or received from
David Ganek.” (Aff. Attachments A, B.) Moreex, the Affidavit states that Defendants were
seeking evidence from “participts in fraudulent schemes” atrédats Ganek just like those
individuals identified by Adondakias having known the sources of the Inside Information.
(AFf. 17 19-20.)

Essentially, Defendants posit that proleatduse existed to search all of Ganek’s

personal devices and emails stored at his office-thtigeaim as if he were directly implicated in

14



an insider trading scandal—even though the Gawent's sole witness disclaimed that Ganek
was aware of the source of the Inside Infation. Given the tremendous amount of personal
information such a search would likely ensnéne,argument that a corrected affidavit would not

have been relevant to the magistrate’s detatiun is unpersuasive. Cf. United States v. Cioffi,

668 F. Supp. 2d 385, 391 (E.D.N.Y. 2009) (suppressuagbroad warrant permitting a search of
criminal defendant’s personal email, recogmigthat “[t]he risk of exposing intimate (and
innocent) correspondence to prying eyes is magnified because computers often contain
significant intermingling of relevant documentgh documents thahe government has no
probable cause to seizdfuotations, brackets and ellipses omitted). Indeed, “probable cause to
search must be based on particularized inftionabout the place to be searched, not simply on
a target’s mere propinquity tthers independently suspectedcominal activity.” Walczyk v.

Rio, 496 F.3d 139, 162-63 (2d Cir. 2007). In shibre changes inlaypothetical “corrected
affidavit” would bear on the “totality of thcircumstances” on which the magistrate assessed

probable cause and the breadthhe warrant._See McColley Cty. of Rensselaer, 740 F.3d

817, 824 (2d Cir. 2014). Accordingly, Ganek staa claim for violation of the Fourth
Amendment’s probable cause requirenfent.

2. Reasonableness

Ganek’s Fourth Amendment claim alsattenges the “reasonableness” of the

8 Defendants advance other arguments to explain the discrepancy between the Affidavit and the trial
testimony, and argue that Ganek’s claim is implausibla. example, Defendants posit: (1) that they may simply
have had different understandings of Adondakis’ comments at the November 2, 201@M2gtt would make no
sense for Agent Makol to help fabricate evidence in thedaf¥fit but testify to the contrary at the Newman Trial,
and (3) that it is implausible that Agt Trask—the affiant who was not present at the November 2, 2010 Meeting—
would have known that the Affidavit contained false or misleading statements. While discaydpnohcredence
to these arguments, it would be inappropriate for this Court to credit them on a motion to dismiss.
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method by which the Government conductesigbarch. “[T]he Fourth Amendment’s
proscription of unreasonable searches and seinotemly prevents searel and seizures that
would be unreasonable if conducted at all, but also ensures reasonableness in the manner and

scope of searches and seizures that are camwigd Lauro v. Charles, 219 F.3d 202, 209 (2d Cir.

2000) (quotations, ellipses, and brackets omitted). Ganek alleges that it was “unreasonable”: (1)
for the Government to use a “raid” rather tisabpoenas to search Lé@obal and (2) for the
Government to tip off thevall Street Journain advance of the raid.

a. Utilization of a Search Warrant

Defendants argue that the decision to eteealsearch warramther than issue a
subpoena was justified by exigent circumstanddse Affidavit affirms that “on November 19,
2010, a confidential source . . . who works at a hedge fund . . . informed the FBI that [a]
supervisor directed him to delete and diseandence.” (Aff. § 17.) The Complaint does not
contravene that assertion. More importantlyn&adoes not cite any dugirity establishing that
the decision to use a search warrant rather than a subpoena can be considered a Fourth

Amendment violation. The SuprenCourt rejected that argumentZurcher v. Stanford Daily,

436 U.S. 547 (1978). There, the Court held that police officers who executed a search warrant
on a newspaper publisher did not violate tbarth Amendment, evaihough the newspaper
staff were not criminal suspects and the @obtould have issued a subpoena duces tecum:

The Fourth Amendment has itself strutle balance betwaeprivacy and public

need, and there is no occasion or justifarator a court to revise the Amendment

and strike a new balance byngéng the search warrantiihe circumstances present

here and by insisting that the investign proceed by subpoena duces tecum,
whether on the theory that the latteaikess intrusive alternative or otherwise.
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Zurcher, 436 U.S. at 559. Thus, it is not “clearly estéibhed” that Defendants’ decision to
resort to a search warrant rather than a subpoena would violate Ganek’s constitutional rights. To
the contrary, Supreme Court precedetdldshes that it is not a violatidf.

b. TheWall Street JournalTip”

Ganek argues that Defendants notifiedwral Street Journabf the impending
raid for the sole purpose offiicting additional harm on his birgess for personal and political
objectives. Even accepting that allegation as wfendants argue that they are entitled to
gualified immunity because it was not “clearlyaddished” that tipping the news media would
violate Ganek’s constitutional right Moreover, Defendants posit thmtblicizing the raid in the
financial media underscored the Governmeiniitsative against ingler trading, and the
importance of deterring wrongdoing on Wall Street.

In Lauro v. Charles, the Second Cirduigtd that the Fourth Amendment forbids

the police from making a suspect perform a stdgetp walk” for the press if the walk serves
no other law enforcement purposes. 219 R@&2, 203 (2d Cir. 2000). Lauro distinguished
between the “common[ cases in which an] arreistéigned while in the normal course of being
transferred” (in which case “thmolice may . . . notify th press that the arrestee will be moved,
and is thus available for photoghapg, at a particular time”) and assin which the perp walk is

“staged . . . at the request of the press, for asae other than to allow him to be photographed.”

9 Zurcher's holding was subsequently limited by statute, but only in the context of “gwersearches
for documents and materials that are intended for publicat®ennett v. United States, 667 F.3d 531, 535 (4th Cir.
2012) (discussing the Privacy Protection Act).

0 That is not to say that the decision to execute a search warrant is necessarily irrelevant to a finding of
reasonableness under the totality of the circumstancesZu8eher, 436 U.S. at 570 (“[T]he magistrate must judge
the reasonableness of every warradight of the circumstances of the fianlar case, carefully considering the
description of the evidence sought, the situation optbenises, and the position and interests of the owner or
occupant.”) (Powell, J., concurring).
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Lauro, 219 F.3d 204. While the principles outlined in Lauro apply here, namely that there
should generally be a legitimate, specific kamforcement rationale justifying media presence,
the facts of Lauro wermarkedly different:
[After being lawfully arrested], Lauravas physically restrained, by handcuffs and
by the grip of Detective Charles on hismarin that humiliating position, he was
made to walk outside the precinct howsas driven around the block, and was then
forced to walk back into the precinmbuse, in front of television cameras.
Lauro, 219 F3d at 212. In contrast, here thdimevas documenting trexecution of a search

warrant rather than a staged event.

Ganek’s reliance on Wilson v. Layne, 526 U.S. 603 (1999), and Ayeni v. Mottola,

35 F.3d 680 (2d Cir. 1994), is similarly misplaced. In those cases, television cameras or
newspaper photographers recordetividuals and their persoheffects inside their homes
during a search. Here, even accep@anek’s allegations as true, t&all Street Journal
reporters did not enter a privdteme or play any direct role the investigation. Moreover, it
cannot be said that it is “clearly establisheditthdvising the media thatsearch warrant would
be executed violates the Fourth Amendmepitishibition on unreasonableasehes and seizures,
even if Defendants could have conceivablgdia subpoena duces tecum. At a minimum,
Defendants are entitled to quadd immunity on this claim.

B. Fifth Amendment Violation

The Fifth Amendment to the Constitutiortasishes that “[n]o person shall . . .
be deprived of life, libey, or property, without due process of law.” UCBNST. amend. V.
“[T]he touchstone of due prosg is protection of the individiiagainst arbitrary action of

government.”_Cty. of Sacramento v. Lewb23 U.S. 833, 845 (1998) (quoting Wolff v.

McDonnell, 418, U.S. 539, 558 (1974)).
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Supreme Court precedent separately categs the protections afforded by the
Due Process Clause as “procedural due prodess’“a denial ofundamental procedural

fairness”) and “substantive due process” (i.de“exercise of power without any reasonable

justification in the service d legitimate governmental objective”). Cty. of Sacramento, 523
U.S. at 845-46. Ganek alleges both procediual process and suastive due process
violations.

1. Procedural Due Process

The Second Circuit has recognized, ia tontext of a “proedural” due process
claim, that there is a “right not to be deprivadiberty as a result of the fabrication of evidence

by a government officer acting in an invesatigg capacity.”_Zahrey v. Coffey, 221 F.3d 342,

349 (2d Cir. 2000); see also Ricciuti v. N.Y T3ansit Auth., 124 F.3d 123, 130 (2d Cir. 1997)

(“When a police officer creates false infornaattilikely to influencea jury’s decision and
forwards that information to prosecutors, he aiet the accused’s constitutional right to a fair
trial, and the harm occasioned by such an ur@onable action is redressable in an action for
damages.”) As discussed in the Fourth Ameawinanalysis, Ganek plsibly alleges that the
non-Supervisor Defendants fabricated eviddncenisrepresenting in the Affidavit what
Adondakis said during the November 2, 2010 tee And while typical Fifth Amendment
manufactured-evidence clairaege deprivation of libéy, Ganek’s claim focuses on
deprivation of property—another enumerateeériest protected by the Fifth Amendment.
Specifically, Ganek alleges that he was depriviedl) his businessna reputation (though this
could be construed as a propditgrty hybrid), and (2) tangiblproperty seized in the Level

Global raid.
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a. Reputational and Business Harm

The “[lJoss of one’s reputation can . . . invoke the protections of the Due Process

Clause if that loss is coupledtivthe deprivatia of a more tangible intest, such as government

employment.” _Patterson v. City of Utica, 3#(Bd 322, 329-30 (2d Cir. 2004). Such claims are
commonly referred to as “stigma-plus” claimBatterson, 370 F.3d at 330. To state a stigma-
plus claim, a plaintiff must algge: “(1) the utterancef a statement about [him] that is injurious
to [his] reputation, that is capable of being prebf@se and he or she claims is false; and (2)
some tangible and material state-imposed burdem.addition to the stigmatizing statement.”
Velez v. Levy, 401 F.3d 75, 87 (2d Cir. 2005) (indrquotation marks omitted); accord Segal
v. City of N.Y., 459 F.3d 207, 212 (2d Cir. 2008)he defamatory statement must be
sufficiently public to create dhreaten a stigma.” Vele401 F.3d at 87. The second prong—
the “plus”™—"must be a specific and adverse actl@arly restricting the plaintiff's liberty.”
Velez, 401 F.3d at 87-88. Whilegttiplus” alleged is often termation of employment, it also

applies to “termination of some other legajht or status.” White Plains Towing Corp. v.

Patterson, 991 F.2d 1049, 1063 (2d Cir. 1993)t{citaquotations and brackets omitted).
Defendants argue that Ganek failsltege a stigmatizing statement, pointing out
that Ganek does not identify any public fadsatements by a government official (much less a
Defendant) that could underpin a stigma-plugwlalndeed, in the press reports cited by Ganek,
the only particularized statermemade by a government agent was by a non-party FBI agent who

stated that “[t]he FBI is exeting court-authorizedesarch warrants in amngoing investigation.”
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(Krause Decl. Ex. E, ECF No. 45-5Not only was that statement trtfét was no more
stigmatizing than Level Global’'s own statement (in the S@ra# Street Journadrticle)
“confirm[ing] that agents from the Federal Baueof Investigations visited our office this
morning as part of what we lpeve to be a broader investigat of the financial services
industry discussed in medreports over the weekend(Krause Decl. Ex. E.)

Ganek also implies that the misstatemantbe Affidavit itself could be the basis
of a stigmatizing statement, despite the faat the Affidavit was undeseal. This argument
finds support in a handful of Second Circuit gams clarifying that a stigmatizing statement
need not be disclosed to thengeal public if it could’be disseminated widely enough to damage

the [plaintiff].” Brandt v. Bd. of Co-op. Edu&ervs., Third Supervisory Dist., Suffolk Cty.,

N.Y., 820 F.2d 41, 45-46 (2d Cir. 1987) (holdingttstigmatizing comments in an employee’s
personnel file were sufficient to satisfy arpublic disclosure” requirement of a stigma-plus
claim due to the likelihood th#lhey would be disclosed togspective employers); see also

Valmonte v. Bane, 18 F.3d 992, 1000 (2d Cir. 1984)ding that a plaintiff's inclusion on a

nonpublic register of suspected child abusersiceetve as a stigmatizing statement because it
could be disclosed to potential employers).

Here, Ganek alleges that the Affidtasontained an injurious false statement—
namely, that Ganek knowingly traded on infation from corporate insiders. While the
statement may have been directly dissemthatdy to the magistratend other government

officials, it arguably had a stigmatizing effedt was calculated tbuttress probable cause,

1 “[T]rue public statements that a party is under itigesion, or in this case a statement merely indicating
that charges are pending, are not ‘stigmatizing.” Rinaldi v. City of New York, Nov#881 (LAK) (JLC), 2014
WL 2579931, at *8 (S.D.N.Y. June 10, 2014) (quotation and citation omitted), report and recommendation adopted,
No. 13-cv-4881 (LAK), 2014 WL 4626076 (S.D.N.Y. Sept. 15, 2014).
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which in turn led a magistrate to issue the amaty precipitating a vergublic raid on Ganek’s
office. Indeed, news of the raid flashed across the wWbérld.this way, it could be at least as

publicly stigmatizing as the statement in the emplegt file in_Brandt, or the inclusion of the

plaintiff on a child abuse ggstry in Valmonte.

However, under controlling precedent, Ganek cannot satisfy the “plus” prong.
“[Dlefamation is not by itself a deprivation afliberty interest unless coupled with the
termination of government employmteor deprivation of some lo¢r legal right or status.”
Valmonte, 18 F.3d at 1000 (quotation and citationitted). “[D]eleterious effects flowing
directly from a sullied reputation, standing apdo not constitute a ‘plus’ under the ‘stigma

plus’ doctrine.” _Sadallah v. Citgf Utica, 383 F.3d 34, 38 (2d Cir. 2004). “[D]eprivation of the

good will” in a business that “disacage[s] customers from availitigemselves of the Plaintiffs’

[business]” is not a “plus” “in addition to the alleged defamation but rather [a] direct deleterious
effect[] of that deprivation.”Sadallah, 383 F.3d at 38-39. But Ganek’s stigma-plus claim seeks
to recover on precisely such a theory. This case is not legally distinguishable merely because
Level Global was a “multi-billion dollar investent fund” (Opp’n at 40) as opposed to the

restaurant and banquet hall thats allegedly defamed in Sadallah. Accordingly, Ganek fails to

plead a “stigma-plus” due process claim.

12 See, e.g., Susan Pulliam et Bledge Funds Raided in Probe—FBI Agents Seize Documents in 3 Cities
as Insider-Trading Investigation WidetwaLL St.J., Nov. 23, 2010, at AEBI raids three hedge funds in insider
trading caseReuters, Nov. 23, 2010, http://www.reutessnéarticle/uk=hedgefunds-fbi-idUSLNE6AMO1N2010
1123; Peter Lattman & Azam AhmddB.l. Agents Raid 3 Hedge Fund OffichisY. TIMES, Nov. 22, 2010,
http://dealbook.nytimes.com/2010/11/22/f-b-i-agents-raick@¢e-funds-offices; Patricia Hurtado & Saijel Kishan,
BLOOMBERG, FBI Raids Said to Stem From Hedge Fund Insider Proles. 22, 2010, http://www.bloomberg
.com/news/articles/2010-11-22/diambagk-capital-s-offices-in-connecticutarched-by-fhi-agency-says; Zachary
A. Goldfarb, WAsH. PosT., FBI raids hedge funds Level Global, Diandtsack and Loch Capital in insider-trading
probe Nov. 22, 2010, http://www.washingtonpost.com/wp{/dgntent/article/2010/11/22/AR2010112204613.html.
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b. Tangible Property

“An unauthorized intentional dapation of property by a [government]

employee does not constitute a [procedural due process] violation . . . if a meaningful

postdeprivation remedy for the loss is ava#ablHudson v. Palmer, 468 U.S. 517, 533 (1984);

see also Stuto v. Fleishman, 164 F.3d 820, 825 (2dL@99) (“[T]he negligent or intentional

deprivation of property through the random and unauthorized acts of a state or federal employee
does not constitute a deprivation of due process if a meaningful postdeprivation remedy for the
loss is available.”) (quotatiorand citation omitted). Fed. R. CrifA. 41(g) provides that “[a]
person aggrieved by an unlawful search and seiafiproperty or by the deprivation of property
may move for the property’s return.” Defendaatgue that this forecles Ganek’s procedural
due process claim—at leastibeelates to the seizure ofshpersonal property—because Rule
41(g) provided Ganek with an “adeate post-deprivation remedy.”

Ganek asserts that the authorities Ddéats rely on are inapposite because they
address “random and unauthorizdéprivations by “lower echen . . . employees” without

“final authority over significant matters.” DiBlasio v. Novello, 344 F.3d 292, 302 (2d Cir.

2003). In_DiBlasio, the Commigsier of the New York State Department of Health issued a
press release indicating that the plaintiff, diobogist, had been suspended from practice based
on a finding of incompetence and “criminalgehavior. _DiBlasio, 344 F.3d at 295. Dr.
DiBlasio sued Commissioner Novello, assertagong other things, a procedural due process
violation. The Second Circuit rejected tBemmissioner’s argument that “adequate” post-
deprivation procedural remedies could addeepsocedural due process violation where the

“government actor in question is a high rankitfigc@l with final authority over significant
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matters.” DiBlasio, 344 F.3d at 302. The Secondui emphasized “thatue process dictates
that persons ordinarily deserve some kind of Inggprior to the deprivation . . . and that it is
only where the state is effectively unable to aptite and prevent a randataprivation . . . that
post deprivation remedies might satisfy duecess.”_Velez v. Levy, 401 F.3d 75, 91 (2d Cir.
2005) (discussing DiBlasio) (citations, brackets and quotations omitted).

Here, the Defendants are not low-leggiployees who engaged in a “random and
unauthorized” seizure of Ganek’s property; tigre highly trusted government agents and
attorneys operating within tfeamework of a multi-year invéigation touted by Bharara as a
“top criminal priority” for his office!®> Moreover, Ganek allegdisat Defendants not only
foresaw the potential consequences of their mstibut that they affirmatively acknowledged the
harms and disregarded them. (See Compl. dlEying admission that the consequences of
the raid “had been carefully considered at tlgnbst levels” before it was executed).) Further, it
is of no moment that the authorities cited by the parties analyze deprivations of liberty rather
than property, as the Fifth Amendment doesdistinguish betweethese constitutionally
protected interests. In short, based oreffegations in the Complaint, this Court cannot
conclude that Rule 41(g) forecloses Gangktzcedural due process claims. Because Ganek
adequately pleads that the seizure of his perstamt was premised on fabricated evidence, he

states a Fifth Amendment procedural due process éfaim.

13 (Krause Decl. Ex. C (ECF No 45-3) at 4.)

14 This Court views Ganek’s Fifth Amendment due process fabrication claim through the lens of a
procedural due process analysis, and acknowledges thatsome have held that fpcedural due process claims
cannot be predicated upon the sameufaldbasis as [] Fourth Amendment claims.” Levantino v. Skala, 56 F.
Supp. 3d 191, 203 (E.D.N.Y. 2014). But the issue of whether Ganek’s due processdalxiaati will be
absorbed by the Fourth Amendment probable cause claiguisstion that cannot be resolved on this motion.
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2. Substantive Due Process

“[F]or executive action to violate substeet due process, it must be so egregious,

SO outrageous, that it may fairly be saidhmck the contemporary conscience.” Bolmer v.

Oliveira, 594 F.3d 134, 142 (2d Cir. 2010) (quatas and citation omitted); see also Johnson v.

Newburgh Enlarged Sch. Dist., 239 F.3d 246, 252 (2d Cir. 2001) (“[M]alicious and sadistic

abuses of government power that are intendédtoroppress or to cause injury and serve no
legitimate government purpose unquestionably stioekconscience. Such acts by their very
nature offend our fundamental democratic nadiof fair play, ordered liberty and human
decency.”) “The protections of substantive duscpss have for the most part been accorded to
matters relating to marriage, family, procreatiand the right to bodily integrity.” Albright v.
Oliver, 510 U.S. 266, 273 (1994). In determinwlgether conduct is “conscience shocking” in
the context of a qualified imamity defense on the pleadingsurts analyze whether the
“conduct [was] (1) maliciously and sadisticadlynployed in the absence of a discernible
government interest and (2) afkind likely to produce substantial injury.”_Johnson v.

Newburgh Enlarged Sch. Dist., 239 F.3d 246, 252 (2d Cir. 2001).

Defendants posit that this Court need meatch the issue @fhether their alleged
conduct was “conscience shockingrguing that Ganek’s “substare due process claim . . .
merges with his Fourth Amendment claim becabsgormer claim arises from the same set of

actions that allegedly violated his Fourth Amemahtrights.” _Maliha v. Faluotico, 286 F. App’x

742, 744 (2d Cir. 2008). This argument is lgted by a line of Sugme Court decisions,

starting with_Graham v. Connor, 490 U.S. 388§89). Specifically, Graham held that an

excessive force claim arising out of an urlavgeizure should be analyzed as a Fourth
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Amendment violation, reasoningat‘[b]Jecause the Fourth Aendment provides an explicit
textual source of constitutionalgiection against this sort physically intrusive governmental
conduct, that Amendment, not the more generaliwgobn of ‘substantive due process,” must be

the guide for analyzing these claimg90 U.S. at 394-95; accord#&ight v. Oliver, 510 U.S.

266, 273 (1994) (“Where a particular Amendmeirdvides an explicitextual source of
constitutional protection againatparticular sort ofovernment behavior, that Amendment, not
the more generalized notion ofilsstantive due process,” mustthe guide for analyzing these
claims.”) (quotations and citation omitted). daciding those cases, the Court expressed its
“reluctant[ance] to expand the concept of substantive due process because the guideposts for
responsible decisionmaking inghunchartered area are scarce and open-ended.” Albright, 510
U.S. at 271-72.

Ganek argues that Graham and its pnggere inapposite becau&he entirety of
Defendants’ misconduct . . . exceeds what is izadpe under the Fourth or Fifth Amendments
alone.” (Plaintiff's Br. at 42.)In other words, he should not be cabined to a Fourth Amendment
or Fifth Amendment procedural dpeocess claim where the allebmisuse of authority extends
beyond the fabricated evidence undeligg the search and seizurBevertheless, where a claim
can be analyzed through the explicit text @& Bourth or Fifth Amendment, the Supreme Court
instructs that it must be analyzed as suchus] because Ganek’s fabricated evidence claim is
cognizable under the Fourth Amendment’s probaldluse requirement (and arguably the Fifth
Amendment’s procedural due process protectidhs),Court need not reach for a substantive

due process claim.
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C. Failure to Intercede

Ganek brings failure to intercede tailure to intervene) claims against all
Defendants. “It is widely regnized that all law enfoement officials have an affirmative duty
to intervene to protect the constitutionghts of citizens from imingement by other law
enforcement officers in their presence. . . . In pfdeliability to attach, there must have been a

realistic opportunity to intervento prevent the harm fromaaring.” Anderson v. Branen, 17

F.3d 552, 557 (2d Cir. 1994). A plaiih must plausibly plead thatHe failure to intercede was a

proximate cause of the harm.” Bah vwty®f New York, No. 13-cv-6690 (PKC), 2014 WL

1760063, at *7 (S.D.N.Y. May 1, 2014); accord OlNe Krzeminski, 839 F.2d 9, 11 (2d Cir.

1988).

The non-Supervisor Defendants argu the failure to intercede claim against
them is “entirely duplicative” of the underlyirigpurth and Fifth Amendment claims. But this
Court reads Ganek’s failure to intede claim as being pled in takernative. For example, if
certain defendants took a more active role in strathie Affidavit, they might be found directly
liable for violating Ganek’s cotitutional rights, while other dendants may have simply had a
realistic opportunity to intervene before #iidavit was submitted to the magistrate. See
Ricciuti, 124 F.3d at 128-29 (holdirgat failure to intercede lidhy could arise from officers
“cooperating” with a false arrest based on argeliity fabricated confession despite “kn[owing]
there was no probable causgustify the arrest”). While such distinctions may have few
practical implications, this Cousees no reason to dismiss Gdsadailure to intercede claims
against the non-Supervisor f2adants at this stage.

Ganek’s failure to intercede allegats against the Supervisor Defendants are
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somewhat more elliptical. For example, Ganedotizes that the Supervisor Defendants’ duty to
intercede obligated them to correct the misgepntations in the Affidavit submitted to the
magistrate, noting that “[c]andor to the Cpiinough desirable under any circumstances, is
mandated in ex parte proceedings, where the Codepsved of the benefits of the dialectic of
the adversary system.” In re Dinova, 212 BAB7, 447 (B.A.P. 2d Cir. 1997) (quotations and

citations omitted)._See also MoralesPortuondo, 165 F. Supp. 2d 601, 612 (S.D.N.Y. 2001)

(“While all lawyers owe a duty of honesty and cantdothe Court, this obligation lies most
heavily upon [prosecutors] who are not merelgtipan advocates, but public officials charged
with administering justice honestly, fairly amdpartially.”) (quotationsand citation omitted).

Ganek’s general premise resonates with Court. Unquestionably, there are
circumstances where government agents would be ethically and doorstity obligated to
correct misrepresentations made in a warrantiGggon. But it is unclar how the failure to
notify the magistrate, after the warrant was exed, could be the proximate cause of Ganek’s
alleged constitutional injuries. That maydwide synapse for Ganek to bridge. The
Government applied for the warrant on Sunddgvember 21, 2010, and the magistrate granted
it. The search warrant was executed on Monday morning.

Ganek also proffers that Defendan{sarticularly Bharara (with whom Ganek’s
attorney spoke personally), and Zabel andhawitz (with whom Ganek’s attorneys met
personally)—should have publiclyarified that Ganek, and Lev@&lobal generally, were not the
targets of the insider trading investigatioteatearning that the fidavit misrepresented
Adondakis’ proffer during the November 2, 201@afing. Certainly, govament attorneys are

ethically obligated to limit the ¢lateral damage resulting frogovernment investigations. C.f.

28



S.E.C. v. Caledonian Bank Ltd., No. 15-cv-894, --- F.Supp.3d ----, 2015 WL 6971535, at *17

(S.D.N.Y. Nov. 10, 2015) (“During an ex partepeeding to freeze assets, where the adversary
process is not in play, the SECshan obligation to timely alert tlourt to foreseeable collateral

damage.”); Gate Guard Servs., L.P. v.&2ei792 F.3d 554, 555 (5th Cir. 2015) (“When the

government acknowledges mistakes, it preservelcanist and confidencelt can start to
repair the damage done by erroneously, indésdictively, attempting to sanction an innocent
business.”}® Indeed, the U.S. Attorney’s Marummmands that prosecutors consider
“collateral consequences, including whetherdhisrdisproportionatearm to shareholders,
pension holders, employees, and others not prpeesonally culpable” wdn contemplating the

prosecution of business organizations. Af®rney’s Manual 9-28.300 A.8, available at

https://www.justice.gov/usam/usam-9-2800@apiples-federal-prosecution-business-
organizations#9-28.100.

These general principles reinforce Gds@rgument that the duty to intercede
could apply to the case at hand. The duty teraede has been expressed broadly by the Second
Circuit: “An officer who fails to intercede Igble for the preventable harm caused by the
actions of the other officers where that offiobserves or has reasonkimow . . . that any
constitutional violation has been committedeblaw enforcement official.”_Anderson, 17 F.3d

at 557. Here, Ganek plausibly pleads thatStpervisor Defendants could have prevented a

15 Notably, the SEC agreed to return $21.5 million to Level Global's former investors aiagenaent
company._See SEC v. Adondakis, 12-cv-409, ECF No. 139 (S.D.N.Y. Jan 25, 2016) (letter from the SEC noting
that the SEC “does not oppose™Met Global’'s motion to vacate thi@dgment entered against it); Aruna
ViswanathaSEC Expected to Give Unusual Refund for Insider-Trading PeNsiy St. J., Jan. 25, 2016,
http://on.wsj.com/1WLnMfa (“The Sedities and Exchange Commission is expected to refund a $21.5 million
settlement that hedge fund Level Global entered into in 2013 to resolve allegations that it profited from trades on
corporate secrets about Dell Inc. and other technology firms. Experts said that the refund may be unpr§cedented
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significant amount of the harm caused by thegalteFourth Amendment violation if they had
learned—prior to Level Global'sa@ture—that the search of Gaiseoffice had been predicated
on false evidence.

Defendants challenge Ganek’s propossdedy, arguing that there is no “clearly
established constitutional righty public exoneratin and therefore Defendants are entitled to
gualified immunity. But as Ganek points outuds have recognized a constitutional obligation
to protect an individual when a “governmentaiitynitself has created or increased the danger to

the individual.” _Ying Jing Gan v. City dfew York, 996 F.2d 522, 533 (2d Cir. 1993). At the

pleadings stage, it would be premature for this Court to address the manner in which government
agents should have intervened. And Defendetegsno authority to theontrary. Whether the
Supervisor Defendants are entitled to qualifrachunity on such grounds &better question for
summary judgment. Accordingly, the SuperviBafendants’ motion to dismiss the failure to
intercede claim is denied.

D. Supervisor Defendants’ Liability

“[A] federaltortfeasor’'sBivensliability cannot be premised on vicarious liability.

Thus, Plaintiffs must plausiblyiead that each Defendant, thgh the official’s own individual
actions, violated Plaintiffs’ constitutional right& other words, Biveneelief is available only
against federal officials who@personally liable for the alleged constitutional tort. Igbal
precludes relying on a supemvis mere knowledge of a sulglimate’s mental state (i,e.
discriminatory or punitive intent) timfer that the supervisor sharedtlntent. Buthat is not to
say that where the supervisor condones orgatd subordinate’s discriminatory or punitive

actions the supervisor is free_of Bivens’s teaclTurkmen, 789 F.3d at 233. In short, Ganek
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must plausibly plead that tt8upervisor Defendants acted liderately or recklessly” with
regard to the fabricated evidence against Ganek.

The Second Circuit’s Turkmen decision offers some guidance. In Turkmen,
detainees incarcerated after the September 11, 2001 terrorist attacks brought Bivens claims
against the former Attorney General and Ellector. Those defendés argued that they
merely set policies within constitutional boundsd had a right to presume that their policies
would be lawfully implemented. The Second Circuit agreed that “the DOJ Defendants had a
right to presume that subordinates would catryout [facially constitutional] policies in a
constitutional manner.”_Turkmen, 789 F.3®238. Nevertheless, the @ad Circuit overturned
the district judge’s decision sthissing claims against thosglhilevel supervisor defendants,
and found that their receipt ofperts regarding the alleged miswluct, discussions of concerns
with other government officials, and widespd media attention “support[ed] the reasonable
inference that not only w[erdefendants] aware of some of the conditions imposed, but
affirmatively supported them.Turkmen, 789 F.3d at 239-49.And despite acknowledging a
lack of certainty, the Second Circuit found that plausible dilegs of “a steady stream of
information” flowing from lower level agents to the high level supervisors sufficed at the
pleading stage. Similarly, the Second Circuit ikt “[ijt seems quite plausible that [lower-

level] DOJ officials would confer with thetforney General and tHairector of the FBI

16 See also Turkmen, 789 F.3d at 239-40 (“At aimum, a steady stream of information regarding the
challenged conditions flowed between the [defendants unconstitutionally implementing policy] and senior DOJ
officials. Given the . . . Plaintiffs’ allegations, the media coverage of conditions . . . , and the Dadbbesfe

announced central roles . . ., it seems to us plausible that information concerning [unconstitutional] conditions . . .

reached the DOJ Defendants.”).
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[regarding potentially unconstitothal and problematic issues]éontravention of Ashcroft's
stated policy. Indeed, it seems to us iausible they did not.” Turkmen, 789 F.3d at 24142,
Both sides argue that Turkmen is in accord with their positions. For Defendants,
Turkmen is a unique case thatrted on the Second Circuit’s considtion of a detailed internal
report issued by the Office of the Inspector Gah@he “OIG Report”). And because the OIG
Report was undoubtedly centralthe Second Circuit’'s analysi$Defendants argue that
Ganek’s inability to corroborate his claims atsithe Supervisor Defendants with equivalent
evidence renders his allegations similar to ¢hdsemed insufficient by the Supreme Court in
Igbal. Ganek counters that Turkmen bolstesscase, noting that in Turkmen the alleged
constitutional violations involveldeightened mens rea elements, nég plaintiffs to plead that
defendants had both personal knowledge efallegedly unconstitutional practices and
discriminatory intent. According to Ganeketfact that the Secor@ircuit found the Turkmen
allegations sufficient—despite a lack of allegations establishing that the high-level defendants
knew anything about the conditionfany particular plainti—serves to highlight the
sufficiency of the allegations here, wheren@la alleges facts establishing the Supervisor

Defendants’ direct involvement.

17 Unlike the plaintiffs in Turkmen, Ganek does not seek to extend the reach of Bivens liability into a new
arena._See Turkmen, 789 F.3d at 265 (Raggi, J., concurring in part in judgment and disspatihg@“Today, our
court becomes the first to hold that a Bivens action can be maintained against the nation’s two highest ranking law
enforcement officials—the #torney General of the United States éimel Director of the Federal Bureau of
Investigation[]—for policies propounded to safeguardrthion in the immediate afteath of the infamous al
Qaeda terrorist attacks of September 11, 2001.”). udlge) Raggi recognized, Bivens liability applies in Fourth
Amendment actions such as this one, but has an extremely “[n]arrow [s]cope” outside of the contexts explicitly
recognized by the Supreme Court. Turkmen, 789 F.3d at 267.

18 See, e.g., Turkmen, 789 F.3d at 226 (acknowledging that “[tjhe OIG reports . . . play[ed] a significant
role” and “help[ed] orient [the court’s] analysis of the Complaint.”)
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Certainly, the Supreme Court has besnctant to permit claims against high-
level government officials, and the Defendantglgefrgue that Turkmen should be limited to its
facts. But the fundamental question before tlaarCis whether it is plausible (i.e., more than
just possible but less than praie) that the Supervisor Defdants were involved with the
allegedly false or misleading informationthre Affidavit before it was submitted to the
magistrate. And while Ganek does not havebiigefit of Turkmen’s OIG Report to bolster his
claims, there are obvious parafléh Ganek’s allegations. Neely, Ganek pleads that the
Supervisor Defendants were kept abreast eéldgpments, prioritizethe prosecution of high-
level executives, and tipped tiiéall Street Journal Moreover, the Complaint contains
thorough allegations establishing the high priopityced by the Supervisor Defendants on the
insider trading investigation._(See, e.g., Compl. 11 52, 54, 62.) These allegations include
specific facts establishing the pialility of the Supervisor Defalants’ involvement prior to the
raid, including admissions by certain defendantstti@taid’s consequences “had been carefully
considered at the highest levels,” and DOJ pdhdicating that any dzsion to tip the press
required supervisory approval. (Compl. 11 97, 110.3hort, given the high-profile nature of
the investigation and involvement of the SuperviBefendants, as alleg@ugreat detail in the
Complaint, it is plausible that some of thep8rvisor Defendants woulthve learned details of

the November 2, 2010 Meeting and, at the veagl, “entertained seriswoubts as to the truth
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of [the allegations] in the Affidavit.”_Uted States v. Rajaratnam, 719 F.3d 139, 154 (2d Cir.

2013) (quoting United States v. Whitley, 249 F.3d 614, 621 (7th Cir. 2801)).

As recognized by the Supreme Court, a “well-pleaded complaint may proceed
even if it strikes a savvy judge that actual proathaise facts is improbable, and that a recovery
is very remote and unlikely.” Twombly, 550%J.at 556. That said, in a case alleging
unconstitutional overreach, it woube ironic to permit Plaintiffo unnecessarily embroil each of
the nine Supervisor Defendants in time-consigmiscovery given the possibility (and perhaps
probability) that not all of the Supervisor Defendants were directly involved with the allegedly
false Affidavit. Indeed, this cwern is tacitly recognized by Gan€kThe parties should
account for that reality by formulating an egbl&aand proportional diswery plan consistent
with the recent revisions to thederal Rules of Giil Procedure.

CONCLUSION

For the foregoing reasons, Defendants’ motio dismiss is granted in part and
denied in part. Specifically, Defendants’ motiomgianted only with respect to Plaintiff's Fifth
Amendment claim (Count 1) to the extent it@slon stigma-plus and substantive due process
theories of liability, and Plaintiff’'s FourtAmendment claim (Count Il), to the extent it
challenges the “reasonableness” of the mameiich the search vgaconducted. All other

aspects of Plaintiff's Fifth and Fourth Ameneint claims survive. Defendants’ motion to

19 Defendants assert that it is simply implausible, tifidhe non-Supervisor Defendants fabricated evidence
in the Affidavit, they would confess that fabrication teittsupervisors. But it seerastirely plausible that those
defendants would have run such a decision “up the ladder” in shaping the Affidavit. In any event, this Court cannot
credit Defendants’ argument on a motion to dismisg,iasa question of fact requiring discovery.

20 See Opp'n at 45 (“Should discovery reveal that any particular Supervisor Defendants were nallyperson
involved, Plaintiff will voluntarily dismiss any claims agat them.”); Supp. Auth. Ltr. (ECF No. 54) at 5 (“Should
the evidence not support Plaffis allegations that each of the Supisor Defendants were involved in the
fabrication . . . Mr. Ganek will voluntarily disss those Defendants that were uninvolved.”).
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dismiss is denied with respect to Plaintiff’s claims for failure to intercede (Count III) and
supervisory liability (Count IV).

Discovery is now appropriate to ascertain whether this case is about a simple
misunderstanding or whether something more troubling was afoot. A status conference is
scheduled for March 30, 2016 at 11:00 a.m. in Courtroom 20B. The parties should meet and
confer and submit a joint letter by March 25, 2016 outlining their respective positions on how
discovery should proceed.

The Clerk of Court is directed to terminate the motion pending at ECF No. 43.

Dated: March 10, 2016
New York, New York

SO ORDERED:

N oo\ S k@\lﬂr

"WILLIAM H. PAULEY III
U.S.D.J.

Copies via ECF to all counsel of record.
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