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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF NEW YORK

- X
: 15 Civ. 5132 (PAE)
IN RE BRASKEM S.A. SECURITIES LITIGATION
: OPINION & ORDER
X
USDC SDNY
X DOCUMENT
: ELECTRONICALLY FILED
DOUGLAS W. PETERS, individually and on behalf of OC #:
all others similarly situated, DATE FILED: 4/ 8/[5
Plaintiff, : 15 Civ. 5132 (PAE)
-y-
BRASKEM S.A., et al., :
Defendants. :
- X
CARMINE VITOLO, individually and on behalf of all
others similarly situated,
Plaintiff, : 15 Civ. 5183 (PAE)
-v- ;
BRASKEM S.A,, et al., ;
Defendants. :
X

PAUL A. ENGELMAYER, District Judge:

In July 2015, the above two putative class actions were filed, under the federal securities
laws, on behalf of purchasers of certain Braskem S.A. (“Braskem”) securities between June 1,
2010 and March 11, 2015. Plaintiffs in each case claim that Braskem and the individual

defendants (all directors and officers of Braskem) made false and misleading statements about,
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and/or failed to disclos@ter alia, Braskem’s payment ahillions of dollars in annual bribes to
enable itto buy raw materialat reduced prices. As a result, plaintiffs alldgy@skem’s costs
were artificially low and itsshares traded at artificially inflated priceBut, on March 11, 2015,
when the media exposed thAkkegedcorruption schemeBraskem shardell more than 20%,
harming plaintiffs.

Pending before the Court are two sets of motions. One, unopposed, is to consolidate
these actionsThe other consists of motiofrem two investors, each seeking appointment as
lead plaintiff andappointment of their respective attorneys as tEasel Thesemovantsare:

(1) the BoilermakeiBlacksmith National Pension TrusBBNPT”), a pensiomlan and
(2) Ricardo DeSouza, an individual.

For the reasons that follow, the Co(lt} consolidates thedeio actions,(2) appoints
BBNPT as lead plaintiffand (3) appointaslead counseBBNPT’s attorney, Cohen Milstein
Sellers &Toll PLLC.

l. Background?

Braskemis a Brazilian petrochemical companketers Am. Compl. {; 2/itolo Compl.

11 2, 14.1t is the largest petrochemical producer in Latin America and the largest producer of
thermoplastic resins in the AmericaBetersAm. Compl. I 2Vitolo Compl. 2. Braskem’s
American Depositary Shares (“ADRdJe listed on the New York Stock Exchange under the

ticker symbol “BAK.”? Peters Am. Compl. T 1¥itolo Compl, p. 36. Braskem’s three largest

! The following facts are drawn frofeters Complaint (PetersCompl.”) (15 Civ. 5132, Dkt.

1), Peters’s Amended Complaint (“Peters Am. Compll§ Civ. 5132, Dkt. 1B Vitolo’s
Complaint (‘Vitolo Compl.”) (15 Civ. 5183, Dkt. 1), and the parties’ submissions on the lead-
plaintiff motions as cited herein. The Court takessthéactsas true solelyor the purpose of
resolving these motions.

2 As the Second Circuit has explained:



shareholders ang) Petrdeo Brasiliero S.A. Petrobras (“Petrobras”an integrated oil and gas
company (2) the BrazilianDevelopment Bankthe primary financing agent for development in
Brazil; and(3) Odebrecht S.A. (“Odebrecht”), Brazil’s largest infrastructure comp&eyers
Am. Compl. § 2; Vitolo Compl. 11 3, 40.

In Brazil, the“main ingredientfor producingpetrochemicalgs naphtha, which accounts
for half of Braskem’s production costs. Peters Am. Compl. T 3; Vitolo Compl. BéBkem
buys70% of itsnaphtha from €trobrasunder longterm contracts; Braskem imports the
remaining 30% of naphtha. Peters Am. Compl. { 3.

Petrobrasas been involved in a multibillion dollar laundering and corruption scandal, in
which “billions of dollars in kickbacKswere “funneled’to executives at Petrobral. 4.

This “long-running scheme caused [Petrobras] to overstate by billions of dollaadkeof its

refineries, oil rigs, and other asset$d. On September 7, 2014, tNew York Timepublished

[l]n order for a foreign corporation to trade on the American stock exchange
without listing its ordinary shares on the exchange, the foreign corporation must
issue and deposit American Depositary Shares or ADSs with an American
financial institution. See Kingdom-85<R-41, Ltd. v. Star Cruises PLQos. 01

Civ. 2946 (DLC)et al, 2004 WL 1944457, at *1 n.1 (S.D.N.Y. Aug. 31, 2004).
The depositary institution then issues American Depositary Receipts os ADR
the beneficial owners of the ADSs, who are then free lotlse ADSs on
American securities exchangesld. The listing of ADSs on an American
exchange “makes trading an ADR simpler and more secure for American
investors than trading in the underlying security in the foreign markiet.te

Nat’l Australia BankSec. Litig, No. 03 Civ. 6537 (BSJ), 2006 WL 3844465, at
*1 n.3 (S.D.N.Y. Oct. 25, 2006) (quotinker v. Roche Holdings Ltd292 F.3d

361, 367 (3d Cir. 2002)).

ADSs share several of the same characteristics as ordinary shares. For example,
“ADRs are tradeable in the same manner as any other registered American
security, may be listed on any of the major exchanges in the United States or
traded over the counter, and are subject to the [federal securities ldgvsaj™*1

n.3.

Law Debenture Trust Cof N.Y.v. Maverick Tube Corp595 F.3d 458, 464 (2d Cir. 2010).



an article about thisiégkback schemayhich, as alleged, involved Petrobras and various
Brazilian political figures, including three governgttse energy minister, and more than 30
legislators. Vitolo Compl. 1 4. Acording toformer Petrobras executiv®aulo Roberto Costa
(“Costa”) whotestifiedpursuant ta plea deal, the kickback schemeolved the billing of
contracts for oil projects, and politicians benefited by receiving 3% ofailue wf the contract.
Id.

Throughout the class perigdaintiffs allege, ithadappearedincluding from Braskem’s
public statementdhat itwas not engaged in such bribery and/or kickback scheRues.
instance, in a series of public filingdraskem officers made statements about the company’s
business, operations, and prospects in annual reports filed on Form 20-F with thee3&€.
Am. Compl. 1 22—34Vitolo Compl. 1121-36. heseForms 26F acknowledged Braskem’s
reliance on Petrobras for raw materials, described the terms of Braskexyyear supply
contract withPetrobrassummarized riskthat Braskenfaced, andttested thathe company had
disclosedany fraud “that involves management” as well as “[a]ll significant deficieraids
material weakness@s the design or operation of internal control over financial reporting which
are reasonably likely to adversely affect the company’s ability to recorckgsosummarize,
ard report financial informatiaih Peters Am. Compl. § 3¥itolo Compl. §22. Plaintiffs,
however, clam that thestatementdy Braskemand its exediveswere knowingly and
materiallyfalseandor misleading insofar as they failed to reveal Braskem’s participation in the
corruption scandal involving Petrobras. Peters Am. Compl; ¥i8do Compl. 137.

On March 11, 2013he Brazilian newspapéiolha de S. Paolpublished an article that
implicated Braskem in #t corruption scandal. According tonfidential testimonyf former

Petrobras executiv@osta, and admitted money launderer Alberto Youssatkem paid annual



bribes ofat least5 million pe yearto Petrobrasbetween 2006 and 2012, in oréebuy crude
derivatives such as naphtha at lopaces Peters Am. Compl.  37; Vitolo Compl. § 38.

The day that this story was publishétg price ofshares of Braskem ADRs fell more
than20%, or $1.80 per ADR. Peters Am. Compl. § 39; Vitolo Compl. § 39. Trading that day
was “unusually heavy.” Peters Am. Compl. T 39; Vitolo Compl. § 39.

On July 1, 2015Peterdiled a Complaintseel5 Civ.5132, Dkt. 1, and published a
notice of this action oBusiness\ive, seel5 Civ. 5132, Dkt. 23, Ex. B “widely circulated
national business-oriented wire service,” 15 U.S.C. § Z&)3)(A)(i).> On July 2, 2015,

Vitolo filed a Complaint, as well. 15 Civ. 5183, Dkt* IThe class periods defined in the
Complaints idfrom June 1, 2010 to March 11, 201Blaintiffs allege that, throughout the class
period, Braskem and the individual defendants (officers and direatad® false and misleading
statementsand failedo disclose material adverse faetboutBrasken’s business, operations,
and prospects. Peters Am. Compl. § Spécifically, Defendants made false and/or misleading
statementand/or failed to disclose: (1) that the Company was engaged in the payment of annual
bribes to Petrobras; (B)at such payments were mdadgyurchase crude derivatives at low
prices; (3)that, as a result, the Company’s crude derivattesss were maintained at artificially
low prices;[and] (4) that the Company lacked adequate internal contr@isolo Compl. § 7

see alsdPeters Am. Compl. 1 6—Plaintiffs bothallege violations of 88 10(b) and 20(a) of the
Securities Exchange Act of 1934, 15 U.S.C. §&8seg. and Rule 10b-5. Peters Am. Compl.

1 11; Vitolo Compl. 1 9.

3 See, e.gin re Facebook, Inc., IPO Sec. & Derivative Litig88 F.R.D. 26, 32 (S.D.N.Y.
2012) (noting thaBusinessWirés “a widely-circulated, national, businessientated news
reporting wire service”).

4 0On August 3, 2015, Peters filed an Amended Compl&egl5 Civ. 5132, Dkt. 13.



1. Consolidation

A. Legal Standards

Feckral Ruleof Civil Proceduret2(a)provides that, “[i]f actions before the court involve
a common question of law or fact, the court may: (1) join for hearing or tyadraall matters at
issue in the actions; (2) consolidate the actions; or (3) issue any other orders to avoid
unnecessary cost or delay.”

Rule 42(aj'empowers a trial judge to consolidate actions for tmlaén there are
common questions of law or fact,” and where consolidation will avoid needless codesyor de
Johnson v. Celotex CorB99 F.2d 1281, 1284 (2d Cir. 1996¢e alsdevlin v. Transp.
Commc’ns Int’l Union175 F.3d 121, 130 (2d Cir. 1999). “Typically, considerations of judicial
economy favor consolidation, but ‘the benefits of efficiency can never be purchasedast b
fairness.” M & T Mortg. Corp. v. WhiteNo. 04 Civ. 4775 (WFK) (VVP), 2012 WL 715896, at
*1 (E.D.N.Y. Feb. 14, 2012) (quotirigalcolm v. Nat'l| Gypsum Cp995 F.2d 346, 350 (2d Cir.
1993)),report and recommendation adoptétb. 04 Civ. 4775 (WFK) (VVP), 2012 WL 954651
(E.D.N.Y. Mar. 5, 2012). Before a Court orders consolidaitamust consider several factors
and determinanter alia, whether the gains in efficiency and economy are outweighed by the
“risks of prejudice and possible confusiorldhnson 899 F.2d at 1284 (citation and internal
guotation marks omitted).

In the securities context, the Securities Exchange Act of 1934, 15 U.S.Cegségp
provides that consolidation should ocedrere multiple actions assert “substantially the same

claim.” Id. § 78u-4(a)3)(B)(ii).



B. Analysis

In this case, all parties seek consolidation, and consolidatedeady merited. Seel5
Civ. 5132, Dkt. 18 and 21; and 15 Civ. 5183, Dkt. 6 and 9. Bothplaintssue Braskenunder
theExchange Acton behdf of all persons or entitiésvho acquiredBraskem ADRdbeaween
June 1, 2010 and March 11, 201 Bothcenter on the sanaleged facts: Braskemfalse and
misleading statements about the adequadys afiternal controls, anits failure to disclos¢he
factsthat itallegedlypaid annual bribes to Petrobyassulting in artificially lowreportedcosts.
The defendants in the two suits are also common: They inBlad&emexecutives such as
Carlos José Fadigas de Souza FiBaskem’s CEO since Bember 2010Marcela Aparecida
Drehmer AndradeBraskem’s CFO between 2010 and June 2013aaticector sincé&ugust
2013; andMario Augusto da Silva, Braskem’s CFO since July 1, 2013. Peters Am. Compl.

19 16-18Vitolo Compl. 1] 15-16, 18. Although théitolo Complaint names one other

® In Peterss original Complaint, the start date of the class period was June 1, #d8ame

start dateas in Vitolo's. Peters Compl.Z Vitolo Compl. § 1. However, in his Amended
Complaint, Peters changed the start date of the class period to June 10, 2011. Peters Am. Compl
1 1. This differencas insignificantand does not bespeak material differences in the Complaints’
substantive allegations. Importantlige proposed class periods end on the saate-dhe date
where the truth allegedly emerge@ind courts routinely consolidate securities class actions
despiteminor differences in class periods where, as heigclear that there acommon

guestions of law and facGee, e.gKaplan v. Gelfond240 F.R.D. 88, 92 (S.D.N.Y. 2007),
reconsideration granted in part on other grounds sub nom. In re IMAX Sec, Nitig06 Civ.

6128 (NRB), 2009 WL 1905033 (S.D.N.Y. June 29, 2082¢lli Armstrong Tire Corp. Retiree
Med. Benefits Trust v. LaBranche & C829 F.R.D. 395, 402 (S.D.N.Y. 200&kwortz v.

Crayfish Co, Nos. 00 Civ. 6766 (DABgt al, 2001 WL 1160745, at *2 n.3 (S.D.N.Y. Sept. 28,
2001),reconsideration granted in part on other grounds sub name Crayfish Co. Sec. Litig.

No. 00 Civ. 6766 (DAB), 2002 WL 1268013 (S.D.N.Y. June 6, 200%en v. NY.Cmty.

Bancorp, Inc. 233 F.R.D. 101, 104-05 (E.D.N.Y. 2005);re Olsten Corp. Sec. Litig3 F.

Supp. 2d. 286, 293 (E.D.N.Y. 1998).

For purposes of this opinion only, the Court treats the class period as June 1, 2010 to March 11,
2015. It is for plaintiffs,in a consolidated amended complaiatidentifywhat they believe the
properclass periodo be.



defendantthe Braskem CEO betwednly 2008andDecember 201&eeVitolo Compl. § 17,
the lawsuits are, overwhelmingly, similar.

Courts routinely consolidate securities class actions arising from the Bageslky
actionable statementS&ee, e.gSimmons v. Spen¢éyo. 13 Civ. 8216 (RWS), 2014 WL
1678987, at *2 (S.D.N.Y. Apr. 25, 2014 re Tronox, Inc. Sec. Litig262 F.R.D. 338, 344
(S.D.N.Y. 2009)Blackmoss Invs., Inc. v. ACA Capital Holdings, 2562 F.R.D. 188, 190
(S.D.N.Y. 2008). All relevant factors support consolidation here. Accordingly, the Court
consolidates these actions.

1. Selecting the Lead Plaintiff: The PSLRA Requirements

Motions for appointment of lead plaintiff and approval of lead coungaitative class
actionsbrought under theesurities lawsre governed by the Private Securities Litigation
Reform Act (“PSLRA"). In re Millennial Media, Inc. Sec. LitigNo. 14 Civ. 7923 (PAE), 2015
WL 566460, at *4 (S.D.N.Y. Feb. 10, 2018 Young Cha. Kinross Gold Corp.No. 12 Gv.
1203 PAE), 2012 WL 2025850, at *2 (S.D.N.Y. May 31, 2012). The PSLRA directs the court
to appoint as lead plaintiff the party or parties “most capable of adequatedgerfing the
interests of class members.” 15 U.S.C. 8§ Aa}X3)(B)(i). Under the PSLRA, thereds
rebuttable presumption that the most adequate plaintiff is the person or group of gersons t
(1) has either “filed a complaint or made a motion in response to a naticg,78u—
4(a)(3)(B)(ii)((aa) (2) in the determination of the Court, has the “largest financial interest in
the relief sought by the classd. 8 78u-4(a)(3)(B)(iii)(1)(bb); and (3) satisfies all the

requirements of Federal Rule of Civil Procedure 23, which governs classsastieid. 8§ 78u—

4(a)(3)(B)(ii)(1)(cce).



A. Notice

All putative lead plaintiffsatisfythe first requiremengseach has either filed a
complaint or submitted a timely motion for lead plaintiff stat8sel5 U.S.C. 8§ 78—
ud(a)(3)(B)(iii)(1); City of Monroe Enps.Ret. Sys. v. Hartford Fin. Servs. Grougs., 269
F.R.D. 291, 293 (S.D.N.Y. 2010).

B. Financial Interest

In determining who has the largest financial stake in the litigation, courts iGitbist
have traditionally applied a fodactor test, firsset forth inLax v. First MerclantsAcceptance
Corp., No. 97 Civ. 2718DHC), 1997 WL 461036, at *5 (N.D. Ill. Aug. 11, 1997). ThekaxX’
factors include:

(1) the total number of shares purchased during the class period,;

(2) the net shares purchased during the class period (in other words, the difference

between the number of shares purchased and the number of shares sold during the

class period);

(3) the net funds expended during the class period (in other words, the difference

between the amount spent to purchase shares and the amount received for the sale

of shares during the class period); and

(4) the approximate losses suffered.
City of Monroe 269 F.R.D. at 293.

Of these factors, courts have consistently held that the fourth, the nuggoitbe loss
suffered, ignost significant.See, e.gKaplan v. Gelfond240 F.R.D. 8893 (S.D.N.Y. 2007)
(“Although courts have differed on how much weight to assign to each bautfactors, we, as

have other courts, shall place the most emphasis on the last of the four factapgrdxémate

loss suffered by the movant.fgconsidered on other groundsa re IMAX Sec. Litig.No. 06

® Because Peters plished a notice of his action on July 1, 204615 Civ. 5132, Dkt. 23,
Ex. 1), the deadline to file a motion for appointmasteadplaintiff wasAugust 31, 201515
U.S.C. 8 78u4(a)3(A)(i)(II).



Civ. 6128(NRB), 2009 WL 1905033 (S.D.N.Y. June 29, 209 Young Cha2012 WL
2025850, at *2Reimer v. Ambac Fin. Grodpc., No. 08 Civ. 41XNRB), 2008 WL 2073931,
at *3 (S.D.N.Y. May 9, 2008Bhojwani v. PistiolisNo. 06 Civ. 13761CM) (KNF), 2007 WL
2197836at*6—7 (S.D.N.Y. July 31, 20075trougo v. Brantley Capital CorR43 F.R.D. 100,
104-05 (S.D.N.Y. 20D); see alsd-oley v. Transocean Ltd272 F.R.D. 126, 128 (S.D.N.Y.
2011) (1] n determining the largest financial interest, ‘most courts simply determine which
potential lead plaintiff has suffered the greatest total Id%ses

Here,thelead plaintiffcandidatesost dramatically different amountgpon Braskem’s
stockprice drop on March 11, 201%®etersa named plaintiff, lost about $3&kePeters
Compl., Schedule AVitolo, the other named plaintiff, lost about $1,44€eVitolo Compl.,

p. 36 DeSouza, a movant for lead plaintifist $56,061 seel5 Civ. 5132, Dkt. 7, at 2; and
BBNPT, the other movant for lead plaintiff, lost $1,408,952s€&15 Civ. 5132, Dkt. 22, at 1.
BBNPT’s losses are more than 25 times greater than any other leatfgandidates.

Under the PSLRAPetersVitolo, and DeSouZa financial interestsire far too small,
relative toBBNPT's, for them to credibly bid for appointmereel5 U.S.C. 88 77z—
1(a)(3)(B)(iii); 78u-4(a)(3)B)(iii). And BBNPT is annstitutiond investor,thetype of investor
Congresgprefersas leadplaintiff. Seee.g, H.R. Conf. Rep. No. 104-369, at *34 (1995),
reprinted in1995 U.S.C.C.A.N. 730, 733 (1995}4ing that “increasing the role of institutional
investors in class actions will ultimately benefit shareholders and assitt bgumproving the
guality of representation in securities class actiorlauser v. EVCCtr. Colls. Holding Corp.
236 F.R.D. 184, 188 (S.D.N.Y. 2006) (“lfé¢ PSLRA was passed . . . to increase the lh&ell

that institutional investors would serve as lead plaintiffs in actions such as th)qaitetion

10



omitted);In re eSpeed, Inc. Sec. Liti@32 F.R.D. 95, 99 (S.D.N.Y. 2005) (“[T]he PSLRA was
designed to favor institutional investdjs.

Nor is this a case wheigwould serve the class’s interests to appointeeat plaintiffs
because, for instance, one investor suffered the greatest losses but anotheronbsinvestor
to have held the relevant securities for the full class pesag, e.gMillennial Media, Inc. Sec.
Litig., 2015 WL 566460, at *5SHere,no lead plaintiffcandidées held Braskem ADRs for the
full class period

In sum,as between thiour lead plaintiff candidates, all considerations point to BBNPT,
the sole institutional westor and the investor with, by far, the largestdes

C. Rule 23 Requirements

The PSLRA's final requirement is that the proposed lead plaintiff satisty R
requirements for class certification: numerosity, commonality, typycand adequacy. Ahis
earlystage of litigation, however, “only the last two factors—typicality andjaaey—are
pertinent.” Bo Young Cha2012 WL 2025850, at *6 (quotirgonstance Sczesny Trust v. KPMG
LLP, 223 F.R.D. 319, 324 (S.D.N.Y. 2004)).

Lead plaintif6’ claims are typical where “each class member’s claim arises from the
same course of events, and each class member makes similar legal argumewsthe pro
defendant’s liability.” Sgalambo v. McKenzi€68 F.R.D. 170, 173—-74 (S.D.N.Y. 2010)
(citations omitted). Aead plaintiff is adequate where it “does not have interests that are
antagonistic to the class that he seeks to represent and has retained coussehbta and
qualified to vigorously represent the interests of the class that he seeks sem&p@lauser
236 F.R.D. at 189c{ting Dietrich v. Bauer 192 F.R.D. 119, 124 (S.D.N.Y. 2000))The claims

of [BBNPT] are typical of the class because their claims and injuries arise from the samet cond

11



from which the other class membectaims and ijuries arise.” In re Oxford Health Plans, Inc.
Sec. Litig, 182 F.R.D. 42, 49-50 (S.D.N.Y. 1998)tations omitted)

No party or movant has contested BBNPT's typicality. And no party or mbeant
claimed that BBNPTwill not fairly and adequately ptect the interests of the class” or is
subject to “unique defenses” that render BBNPT incapable of adequately repreentifass.
15 U.S.C. 8§ 78ud4)(a)(3)(B)(iii)(I1).

Because BBNPT has satisfied all of the PSLRA requirements as of thistaaey the
Court appoints BBNPT lead plaintiff.

V.  Appointing Lead Counsdl

The most adequate plaintiff may retain counsel to represent the class, suthect
Court’s approval.ld. 8 78u<4)(a)(3)(B)(v). BBNPT has selected the law firm Gohen
Milstein Sellers& Toll PLLC. Having reviewed the firm’submissions as to its pertinent
background and experience, includitgyexperience litigatingecuritieclass actions, the Court
finds that this firmis qualified to servas lead counselAccordingly, the Court appoints Cohen
Milstein Sellers & Toll PLLCaslead counsel.

CONCLUSION

To summarize,htese two cases (X&v. 5132 and 15 Civ. 5183) are now consolidated for
all purposes, and shall proceed under the néme, BraskenSecurities Litigationand under
the case numbet5 Civ. 5132.BBNPTs motion seeking appointment as lead plaintiff is
granted DeSouza’snotionto serve as lead plaintii§ denied The Court appoints Cohen

MilsteinSellers & Toll PLLCaslead counsel.

12



The Clerk of Court is directed to terminate the motions pending at 15 Civ. 5132, Dkt. 18
and 21; and 15 Civ. 5183, Dkt. 6 and 9. In light of the consolidation, the Clerk of Court is also
directed to close the Vitolo case, 15 Civ. 5183.

The Court directs the parties to meet and confer and, by September 22, 2015, to submit a
joint letter to the Court with an efficient proposed schedule for next steps in this case—including
proposed dates for the filing of (1) a consolidated amended complaint and (2) defendants’
response. If defendants anticipate that their response will take the form of a motion to dismiss,

the parties shall include proposed dates for the opposition and reply briefs as well.

SO ORDERED. ’ODWUV A |

PAUL A. ENGELMA YER”
United States District Judge

Dated: September 8, 2015
New York, New York
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