American Home Assurance Company v. Allen Window Technologies, Ltd. Doc. 38

UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF NEW YORK

AMERICAN HOME ASSURANCE COMPANY,

Plaintiff, OPINION AND ORDER

against 15 Civ. 5138ER)
ALLAN WINDOW TECHNOLOGIES, LTD,

Defendant

Ramos, D.J.:

American Home Assurance Compafjiferican Home”) brings this action against
Allan Window Technologies, TD. (“Allan”), seeking a declaratory judgment that American
Homeis not obligated tandemnify orprovide a defense tllan in the lawsuitkent Avenue
Property B LLC v. Allan Window Technologies, LTD and Kreisler Borg Florman General
Construction Company, Indndex No. 651190/2012 (the “Underlying Action”), pursuant to a
policy of insurance. Before the Court is American Home’s motiosdormary judgmenDoc.
26. For the reasons stated herdimerican Home’s motion IBENIED.
|. BACKGROUND
A. The Underlying Action?

On April 12, 2012, Kent Avenue PropertBILLC (“Kent”) commenced the Underlying
Action by filing a complainithe “Underlying Complaint”) against Defendarmllan and
norparty Kreisler Borg Florman General Construction Company, Inc., in the SupremedEourt

New York, New York County. Pl. 56912 TheUnderlyingComplaint alleges tham October,

1 The Court makes no findings regarding the truth of the allegations in trexlying Action.

2The notation “P156.1” refers toAmerican Home’statement of undisputed material facts pursuant to Local Rule
56.1,Doc. 27-1.
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2007,Allan entered ind a written contract (the “Window Contract”) with an affiliate of Ken
Williamsburg Builders, LLC (“Williamsburdduilders”), for the design, manufacturesasibly
and installation of the wdow wall systems for a residential condominium building located
164 Kent Avenue, Brooklyn, New York (the “Projectid. § 2. Pursuant to the Window
ContractAllan agreed tointer alia, (1) promptly correct all work rejected as defective or as
failing to conform with the Window Contract, and (2) bear all castedrrecting defective
work. Ex. 1(Underlying Complaint)  11.Additionally, the Window Contract contains
indemnification provision (the “Indemnification Provision”), which states in part:

To the fullest extent permitted by law, Contractor [Allan] shall

indemnify, defend and hold harmless Developer [Williamsburg

Builders] . . . from and against all losses, claims (including, but not

limited to, those alleging. . damage to propertf third parties),

causes of action, lawsuits, costs, damages, and expenses (including

the deductible amount of any insurance and, without limitation,

attorneys’ fees and disbursements), arising out of or in connection

with: (i) . . . damage or injury to, or loss or destruction of, property

(including tools, equipment, plant and the buildings at the Project

Site and adjacent locations, but excluding the [Project] itself)

including the loss of use resulting therefrom sustained or purported

to have been sustained as a result of the performance of the

[Project]. . ..
Def. Ex. C (Window Contract) at 41.WilliamsburgBuilders subsequently assigned its rights
under the Window Contract to Kent. PIl. 56.1 2.

According to theJnderlyingComplaint, the window wall systems and vent windows

installed by Allanwere not watetight or airtight, and thus did not meéte air and water

penetration requirements of the Window Contradt.{ 7; Ex. 1 (Underlying Complaint) 1 12.

3 All “Ex.” references are to exhibits attached to the Declaration of StevAndkeacchi in Support of Plaintiff's
Motion for Summary Judgment, Doc. 28.

4 All “ Def. Ex.” references are to exhibits attached to the Declaration of John W. Fried3Do
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Kent alleges that as a resultAdfan’s breaclof the Window Contract, Kent incurreihmages
as®ciated withtherepair and/or replacement of the window wall systems and vent windows in
excess of $10,000,000. Ex. 1 (Underlying Complaint) Kiénthas broughthree causesf
action against Allan (1) breach of contrac{?) breach of warranty, an(3) contractual
indemnity. Id. 11 421. Rertinenthere is Kent'ssontactual indemnity clainwhich allegeghat

19. [Allan] agreed in the Window Contract to indemnify, defend

and hold harmless Williamsburg Builders, its affiliates and assigns,

from and against any and all losses, claims, causes of action,

lawsuits, costs, damages, and expenses, including attorneys’ fees,

arising out of any breach or default [#&flan] under the Window

Contract.

20. [Kent] is an affiliate and assignee of Williamsburg Builders

and has received claims from condominium unit owners and the

condominium association at the Project arising out of the

aforementioned defects in the windows designed, manufactured

and installed byAll an].

21. [Allan] is liable to[Kent] for all losses, causes of action,

lawsuits, costs, damages and expenses, including attorneys’ fees,

arising out of the foregoing condominium unit owners’ and

association’s claims.
Id. 11 1921.

The Underlyng Action is pendingwith the parties currently engaged in discoveBeply
Memorandum of Law in Support of American Home Assurance Company’s Motion for
Summary Judgment (“Pl. Reply”), Doc. 35, at 3; Defendant’s Memorandum of Law in
Opposition to Plaintiff’'s Re-Discovery Motion for Summary Judgment (“Def. Opp.”), Doc. 33,
at67.

B. The Insurance Policy
American Home issueglcommercial general liability (“CG’) insurancepolicy to TMF

Kent Partners, LLMearing the policy numbers 1775038, 1798573, 1617485, 0919569, and

4376454, which together covertge period from April 3, 2006 to December 31, 2010
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(collectively, the “Policy”). Pl. 56.1 11 14, 16. The Poliasyaspart of an ownecontrolled
insurance program (“OCIP”) purchased iMF Kent Partrers, LLCto provide coveragior
construction of the Projectd. § 14. Allan was an enrolled contractor in the OCIE.  15.

The Policy providethat American Home iV “pay those sums tha#\[lan] becomes
legally obligated to pay atamage®ecause of ‘bodily injury’ or ‘property damage’ to which
[the Policylapplies.” Pl.56.1 § 17Ex 2, Commercial General Liability Coverage Form (“CGL
Form”),®>at1. The Policy establishes that the insurazmeerageapplies‘only if . . . [t]he
‘bodily injury’ or ‘property damage’ is caused by an ‘occurrence’ . .. and . . . occung de
policy period.” Pl.56.1 1 17; Ex 2, CGL Form, at 1.

ThePolicy defines “occurrence” to mean “an accident, including continuous or répeate
exposure to substantially the same general harmful conditiéiis56.1  18; Ex 2, CGL Form,

at 13 The Policy provideswvo distinctdefinitions for “property damage”:

a.Physical inury to tangible property, including all resulting loss
of use of that property. All such loss of use shall be deemed to
occur at the time of the physical injury that caused it; or

b. Loss of use of tangible property that is not physically injured.
All such loss of use shall be deemed to occur at the time of the
“occurrence” that caused it.

Pl.56.1 1 19; Ex 2, CGL Form, at 13.

ThePolicy further provideshatAmerican Homeshall defendAllan “against any ‘suit’
seeking those damages,” but would have no duty to défied “against any ‘suit’ seeking
damages for ‘bodily injury’ or ‘property damage’ to whi¢hg Policy]does not apply.” Pl. 56.1

9117 Ex 2, CGL Form, at 1The Policy thus contains a number of exclusioRsst, the Policy

5 Each of the policy numbers that make up the Policy contain a CGL Fémhydiich include the samlanguage
cited herein.
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expressly states that it does not apply to liability assumed in a contraceemagt Ex. 2,
CGL Form, at 2.The Policycontains an exception this exclusion howeverfor liability that
has been assumed in‘ansured contract.” The Policy states, in pertinent part:

This exclusiorffor contractual liability]does not apply to liability
for damages:

(2) Assumed in a caract or agreement that is am$ured

contract, providedthe “bodily injury” or “property damage”

occurs subsequent to the execution of the contract or agreement.
Solely for the purposes of liability assumed in an “insured
contract, reasonable attorndges and necessary litigation
expenses incurred by or for a party other thaimsured are

deemed to be damages because of “bodily injufpraperty
damagg provided:

(a) Liability to such party for, or for the cost of, that party’s
defense has aldmen assumed in the sanmestired
contract; and

(b) Such attornefees and litigation expenses are for
defense of that party against a civil or alternative dispute
resolution proceeding in which damages to which this
insurance applies are alleged.

One of the several ways in which the Policy defines an “insured contrdcitiesc

That part of any other contract or agreement pertaining to your
business . . . under which you assume the tort liability of another
party to pay for “bodily injury” or “property damage” to a third
personor organization. Tort liability means a liability that would
be imposed by law in the absence of any contract or agreement.

Id. at 1£12.
In addition to the contractual liability exclusion, the Polioytains arendorsement

excludingcoverage for claims dprofessional liability.” PI. 56.1 § 20; Ex. 2, Exclusion-



ContractorsProfessional Liability, at £. That exclusion states:

1. [The Policy] does not apply to “bodily injury”, “property damage”
or “personal and advertising injury” arising out of the rendering of or
failure to render any professional services by you or on your behalf,
but only with respect to either or both of the following operations:
a.Providing engineering, architectural or surveying services
to others in your capacity as an engineer, architect or
surveyor; and
b. Providing, or hiring, independent professionals to provide,
engineering, architectural or surveying services in connection
with construction work you perform.
2. Subject to Paragraph 3. below, professional services include:
a. Preparing, approving, or failing to prepare or approve,
maps, shop drawings, opinions, reports, surveys, field orders,
change orders, or drawings and specifications; and

b. Supervisory or inspection activities performed as part of
any related architectural or engineering activities.

3. Professional services do not include services within construction

means, methods, techniques, sequeandproceduresmployed by

you in connection with your operations in your capacity as a

construction contractor.
PIl. 56.1 1 20; Ex. 2, Exclusion-Contractéhofessional Liability, at 1.
C. Procedural Background

By letter dated June 29, 2013, American Home agreed to dafiamdn the Underlying

Action under a full reservation of rights, including the right to withdraw ftleendefense if it
weredetermined that the Polidoesnot provide coverage for the clairmgainstAllan. Pl. 56.1
1 22. Allan accepted the defense subject to American Hones'srvation of rightsid. § 23. On

June 26, 2015, American Home issued a supplemental reservation of righémtavhich again

reservedAmerican Home’sight to withdraw fromdefending Allan Id. § 22. OnJuly 1, 2015

6 Each of the policy numbers that make up the Policy contalfxalusionContractorsProfessional Liability
endorsementll of which include the same language cited herein.
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American Home commenced this action, seeking a declaratory judgmentdidatat have a
duty to indemnify or defendllan in the Underlying Action.SeeDoc. 1(Complaint)
II.LEGAL STANDARD

Summay judgment may be granted when it is shown that there is “no genuine dispute as
to any material fact and the movant is entitled to judgment as a matter of f@ad.R. Civ. P.
56(a);see also Celotex Corp. v. Catret?7 U.S. 317, 3223 (1986) 6ame).“When ruling on a
summary judgment motion, the district court must construe the facts in the light moabfavor
the non-moving party and must resolve all ambiguities and draw all reasonableceseagainst
the movant.” Dallas Aerospace, Inc. v. CIS Air Cor852 F.3d 775, 780 (2d Ci2003). A party
seeking summary judgment bears the burden of establishing that no genuine isseeialffatit
exists. See Atl. Mut. Ins. Co. v. CSX Lines, L.|. 432 F.3d 428, 433 (2d Cir. 2005).

Where he sole question presented on a motion for summary judgment is the
interpretation of a clear and unambigucostractthe issue is one of lathat may be decided
by the Court upon a motion for summary judgme®ee Fed. Ins. Co. v. Zurich Am. Ins.,Co.
445 F. App’x 405, 408 (2d Cir. 20119ee alsalakobson Shipyard, Inc. v. Aetna Cas. & Sur.
Co. 775 F. Supp. 606, 609 (S.D.N.Y. 1994ame).

[11. DISCUSSION
A. Choice of Law

Neither party haaddressed the issue of which law applies to this contractual di$pete.
parties’briefing, however, appliedew York law. “Federal courts sitting in diversity look to the

choiceof-law rules of the forum state.Int’| Bus. Machs. Corp. v. Liberty Mut. Ins. C863



F.3d 137, 143 (2d Cir. 2004) Pursuant ttNew York’s choiceof-law rules, an agreement
between the parties to apply New York law, eifamplicit, is sufficient to establish the
appropriate choice of lanKrumme v. WestPoint Stevens Ji288 F.3d 133, 138 (2d Cir.
2000);see alsd-ed. Ins. Co. v. Am. Home Assurance, 689 F.3d 557, 566 (2d Cir. 2011).
Accordingly, the Court appliedew York law.

B. Duty to Defend

American Homeseeks a declaration with respect to two separate dutseguty to
defendAllan and its duty tondemnifyAllan. In New York, “an insurer’s duty to defend is
‘exceedingly broad’ and distinct from the duty to indemniffetichnerUSA, Inc. v. Hartford
Cas. Ins. Cq.754 F.3d 136, 140 (2d Cir. 2014) (quotiagto. Ins. Co. of Hartford v. CooK,
N.Y.3d 131, 137 (2006)). “The duty to defend is measured against the allegations of pleadings
but the duty to pay is determined by the actual basis for the insured’s liabilitlyitd a t
person.” Servidone Constr. Corp. v. Sec. Ins. Co. of Hartf6/dN.Y.2d 419, 424 (1985).

To determine if alefense obligation exists, t@®urtmustdetermine whether the
allegations, “liberally construed,” are “within the embrace of the pdli€§entury 21, Inc. v.
Diamond State Ins. Co442 F.3d 79, 83 (2d Cir. 200@jting Colon v. Aetna Life & Cas. Ins.
Co, 66 N.Y.2d 6, 8-9 (1985)). The insured party bears the burden of establishing that the
claimed loss falls within the scope of the poli€onsol. Edison Co. of N.Y. v. Allstate Ins. Co.,
98 N.Y.2d 208, 218 (2002).If'the complaint contains any facts or allegations which bring the
claim even potentiallyvithin the protection purchased, the insurer is obligated to defend.”

Technicon Elecs. Corp. v. Am. Home Assur, T4 N.Y.2d 66, 73 (198)nternal citation

7 American Home alleges subject matter jurisdiction basediversity. According to the @nplaint, American
Home is a New York corporation with its principal place of businessim Xork, and Allan is a Canadian
corporation with its principal place of business in Ontario, CanBda. 1 (Complaint][{ £2.
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omitted)(emphasis added}urthemore if anyallegations “fall within the scope of the risks
undertaken by the insurer, regardless of how false or groundless those allegatirsehian
insurer must defendSeaboard SurCo. v. Gillette Cq.64 N.Y.2d 304, 306 (1984). Thuf]he
insurer’s duty to defend trentire action is triggered even if only one claim is potentially
covered by the insurance policyMassachusetts Bay Ins. Co. v. Penny Preville, B Civ.
4845(RPP) 1996 WL 389266, at *4 (S.D.N.Y. July 10, 1996) (citbgaboard64N.Y.2d at
310-11). And “[the duty [to defend] remains ‘even thouglsts outside the four corners of [the]
pleadings indicate that the claim may be meritlessobicovered.” Auto. Ins. Co. of Hartford{
N.Y.3d at 137 (quotingitzpatrick v. Am. Honda Motor Co/8 N.Y.2d 61, 63 (199))
Conversely, “a defense obligation may be avoided only where there is ‘no possible
factual or legal basis’ on which an insurer’s duty to indemnify under any provision of ity pol
could be held to attach.Century 21 442 F.3d at 82-83 (quotirervidone64 N.Y.2d at 424)
see alsarown of Moreau v. Orkin Exterminating C@65 A.D.2d, 415, 418 (Third Dep’t 1991)
(“When the allegations of the complaint allow far interpretatiorthat will bring them within
the coverage afforded by the policy, there is ngy tlutlefend as a matter of law(emphasis
added) Avondale Indus., Inc. v. Travelers Indem., @4 F. Supp. 1416, 1424 (S.D.N.Y. 1991),
judgment enteredNo. 86 Civ. 9626 (KC), 1993 WL 427035 (S.D.N.Y. Oct. 15, 1993 (
insurer . . . has no duty to defemtiere there areo circumstanceander which it would be
required to indemnify the insured for any damages for which the insured might be fdlmahlia
the underlying action.”) (emphasis addeWyhenan exclusion clause is relied upon to deny
coverage, “the burden rests upon the insurance company to demonstrate that tienallafga
the complaint can be interpreted only to exclude coveragewn of Massena v. Healthcare

Underwriters Mut. Ins. C998 N.Y.2d 435, 444 (2002). The insurer nfidetmonstrate that the



allegations of the complaint cast that pleading solely and entirely within tloy palttlusions.”
Auto. Ins. Co. of Hartford7 N.Y.3dat 137 (citingAllstate Ins. Co. v. Mugaver@9 N.Y.2d 153,
159 (1992)).

New York law permits insurers to provide their insureds with a defense subject to “
reservation of rights to, among other things, later recoup their defense costsdgpemeanation
of noncoverage.”Law Offices of Zachary R. Greenhill P.C. v. Liberty Ins. Underwriters, Inc.
128 A.D.3d 556, 559rst Dep’'t2015). Insurerareentitled to reimbursement of defense costs
upon a determination of na@overage so long as the reservation wasraunicated to the
insured and the insured did not objectite reservationSee, e.gMax Specialty Ins. Co. v.
WSG Investors, LLANo. 09 Civ. 5237{CBA) (JMA), 2012 WL 3150579, at *8 (E.D.N.Y. April
20, 2012)Axis Reinsurance Co. v. Benn@&b. 07 Civ. 7924GEL), 2008 WL 2600034, at *2
(S.D.N.Y. June 27, 2008QRupree v. Scottsdale Ins. C86 A.D.3d 546, 546Hirst Dep’'t2012).
C. Coverage Under the Policy

The parties do not disputieatthe American HomePolicy provides coverage for liability
assumed in an “insured contract.” Nor do they disputetiedbdemnification Provision of the
Window Contract constitutes am$ured contract.”Pl. Replyat 8;Def. Opp.at 1516. The
Policy defines'insured contractas: “That part of any other contract or agreemenajenyg to
your business . . . under which you assume the tort liability of another party tor pagydily
injury’ or ‘property damage’ to a third person or organization.” Ex. 2, CGL Form, at 2.
Correspondingly, thendemnificationProvisionis part ofa contracpertaining to Allahs
business, under whichllan assumed Kent's liability “from and against all losses, claims
(including, but not limited to, those alleging . . . damage to property of third parties)ising ar

out of or in connection with: (i) . . . damage or injury to, or loss or destruction of, property . . .,
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including, the loss of use resulting therefrom sustained or purported to have beendastaine
result of the performance fihe Project” Def. Ex. C at 41. There is thus no doubt that under

the IndemnificationProvision, Allan has assumed the tort liability of Kent, and has agreed to pay
for any “bodily injury” or “property damage” to third persaaféected by Allan’sconstruction of

the window wall system%.

However liability assumed iran“insured contractlis only covered by the Polial
“damages to which [the Policy] applies are allegexX. 2, CGL Form, at 2The damagesust
therefore stem frorfbodily injury” or “property damage” caused by an “occurrencBeed. at
1.

American Homassertshatthere are no allegations in the Underlyfdgmplaintof
damagegaused by an “occurrencelUnder New York lawan “occurrence” of property damage
under a CGL policy cannokist where a general contract®tnegligentacts only affect[ | [the
property own€s] economic interest in the buildingGeorge A. Fuller Co. v. United States Fid.
& Guar. Co, 200 A.D.2d 255, 259 (First Dep’t 1994Fhis is becausHt]h e coverage [provided
by a CGL policy] is for tort liability for physical damages to others andaratontractual
liability of the insured for economic loss because the product or completed workhsinfoir
which the damaged person bargainedlZ.G. Res., Inc. v. Kin@87 F.2d 98, 103 (2d Cir.

1993) see also Transp. Ins. Co. v. AARK Const. Grp., &6 F. Supp. 2d 350, 356-557

8Indeed, under New York law, courts hasansistentlyfoundthat provisions functionally identical to the
Indemnification Provisiomf the Window Contract constitute “Insured Contracts,” astdrat is commonly defined
in CGL insurance policiesSeg e.g, Kassis v. Ohio Cas. Ins. Gd.2 N.Y.31 595, 5992009) (finding thathe hold
harmless agreement in a real property lease made that lease an “insured cohingtetd Parcel Serv. v. Lexington
Ins. Gip., 983 F.Supp.2d 258, 264 (S.D.N.Y. 2013) (finding that@ntract between UPS and Adelis, a security
company, was afinsured contract,” as that term was defined in the CGL insurance polityosAdelis because
the contract pertained to Adekdiusiness and required Adelis to assume the tort liability of UPS for balily ito
third parties.); dcuzzi, Inc. v. Atlatic Cas. Ins. Cq.No. 09 Civ. 4012 (JS), 2010 WL 18488 *3 (E.D.N.Y. May

5, 2010) (finding tha&n “insured contract” is a contract “to assume the tort liability of anotréy fo pay for
‘bodily injury’ or ‘property damage’ to a third person or orgation.).
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(E.D.N.Y. 2007) (“It has been well-settled by the New York courts that a @Bty does not
insure against faulty workmanship in the work product itself but rather faulty wostnpain
the work product which creates a legal liability by causing bodily injuryapesty damage to
something other than the work product.”).

American Homeelaims that the relief sought in thunderlying Complaint is onlfor
costs associated witherepair or replacement of the window wall systeand vent windows
constructed by AllanAccording to American Home, because there noallegations of damage
to some other property, independehillen’s work product,t makes no difference from a
coverage standpoimthether the reliefs sought pursuant to an insured contract or 8eeP|.
Reply ato.

Looking to the Underlying Complaint, Kent allegbat it “has received claims from
condominium unit owners and the condominium association at the Project arising out of . . .
defects in the windows designed, manufactured and installed by Allan Window.” Ex. 1
(Underlying Complaint)] 20. The substance of the claims is not further describedtasserts
thatunder the Indemnification ProvisioAllan is liable “for all losses, causes of action, lawsuits,
costs, damages and expenses, including attorneys’ fees, arising out ofgbatpre
condominium unit owners’ and association’s claimisl’{ 21.

In evaluating these allegations, it is not clear whether the claims Kerddeaged, and
for which Allan is liable, are related to damag® thewindowwall systems themselves, or to
other property owned kiyre condominium unit owners/condominium associatid¥iet as stated
above,[i] f the complaint contains any facts or allegations which bring the eta&m
potentiallywithin the protection purchased, the insurer is obligated to deférethnicon Elecs.

Corp., 74 N.Y.2d at 73internal citation omitted)Here, itis entirely possible that some or all of
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theclaims alleged in the Underlying Complaare fortort damage caused third-party
property,distinct fromAllan’s work product. Because American Honeannotreasonably claim
that the"allegations of the complaint allow fap interpretatiori that the unit owners’ claims
relate to thirdparty property damageand thudall “within the coverage afforded by the polity,
the Court cannot conclude that American Home doebkanata duty to defendllan in the
Underlying Action. Town of Moreaul65 A.D.2dat418(emphasis addepjee als®Avondale
Indus, 774 F. Supp. at 1424An insurer . . . has no duty to defend where ther@are
circumstancesinder which it would be required to indemnify the insured for any damages for
which the insured might be found liable in the underlying actiderhphasis added)

American Homeargues that coveragensnetheless precluded by the Policy’s
“professional ervices” exclusion.The professional services exclusion bars coverage for “bodily
injury” or “property damage,” caused by “professional services,” whichdeclta. Preparing
approving, or failing to prepare or approve, maps, shop drawings, opinions, reports, surveys, field
orders, change orders, or drawings and specifications; and b. Supervisory or inspectia@sactiviti
performed as part of any related architectural or engineering activities.”2, Exclusion-
Contractors-Professional Liability, at American Home argues that becatlssre are
allegations in the complaint pertaining to Allan’s “design” of the window wallesys, the
professional services exclusion appli®s. Reply at 910. However, even assuming, as
American Home doeghat all“designbased claims” are excluded by the professional services
exclusion, the Court does not find that #tkegations in the Underlying Complaicdn be
construed to bpremisedsolelyupon Allan’s design of the window wall systenWhenan
exclusion clause is relied upon to deny coverage, “the burden rests upon the insurgargyc
to demonstrate that the allegations of the complaint can be interprdyei exclude coverage

Town of Massen@®8 N.Y.2d at 444 (emphasis addel{ent alleges thathe window wall
13



systems and vent windows installed by Allan were “improperly designed, atdmgd,
assembled and/or installeloy Allan. Ex. 1 (Underlying Complaint)] 12. Thus, theallegations
indicate that the defects could plausibly be duglikan’s faulty manufacturing, assembly, or
installation of the windows. Furthermore, tBeclusion is explicit thatprofessional servicéslo
not include services within “construction means, methods, techniques, sequences ahoiggoce
employed by Allan] in connection with Allan’s] operations inAllan’s] capacity as a construction
contractor.” Ex. 2, Exclusion-Contractors-Professional Liability, aBecauseAmerican Home
cannot‘demonstrate that the allegations of the complaast that pleading solely and estyr
within the[professional servicegxclusion[]; Auto. Ins. Co. of Hartford7 N.Y.3dat 137,
American Home cannot relypon ttat exclusion to deny coverage.

“The insurer’s duty to defend tleatire action is triggered even if only one claim is
potentiallycovered by the insurance policjassachusetts Bay Ins. C&996 WL 389266, at
*4, Giventhatsome of the claimm the Underlying Complainhay becovered by théinsured
contract” provigon of the Policy, the Court cannot conclude at this stageAmerican Home
does not have a duty to defeftian in the Underlying Action. Nor can the Court conclude that
American Home does not have a duty to indemAlfgn. Liability in the Underlying Action
has notyetbeen determined, and thudeclaratory judgment as to American Homdtsy to
indemnify is not ripe for adjudicatiorSee Atlantic Cas. Ins. Co. v. Value Waterproofing, Inc.

918 F. Supp. 2d 243, 261 (2013).
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IV. CONCLUSION

For the foregoing reasons, American Home’s motion for summary judgment is DENIED.
The parties are directed to appear for a status conference on August 26, 2016 at 10:30 AM. The
Clerk of the Court is respectfully directed to terminate the motion, Doc. 26.

It is SO ORDERED.

Dated:  August 2, 2016
New York, New York

A >

Edgardo Ra?nos, Uu.S.h.J.
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