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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF NEW YORK

FRANKLIN CABRERA GARCIA, individually and on
behalf of all others similarly situated
OPINION AND ORDER

Plaintiff,
15 Civ. 5949ER)
- against

CHRYSLER CAPITAL LLCandB&Z AUTO
ENTERPRISES, L.L.C.d/b/aEASTCHESTER
CHRYSLER JEEP DODGE

Defendants

Ramos, D.J.:

Franklin Cabrera Garcia (“Plaintiff”) brings this action individuadpd on behalf of all
others similarly situate@gainstB&Z Auto Enterprises, L.L.C., d/bkastchester Chrysler Jeep
Dodge(“B&Z Auto”) andSantander Consumer USA, Inc. d/b/a ChrySlapitaf (“Santander”
or “Defendant”) assertinghat Santandeextended Plaintiff a loan in violatiasf New York
usury laws.Additionally, Plaintiff brings several related state law claagainst both B&Z Auto
and SantanderBefore the Court iDefendant’anotion to dismiss the complainEor the
reasons set forth beloWefendant’anotion isGRANTED without prejudice.

|. BACKGROUND

A. Legal Background

New York usurylaws forbid lenders from charging “interest on the loan or forbearance of
any money . . . at a rate exceeding [16% annually].” N.Y. Gen. Oblig. Law 8§ 5-501; N.Y.

Banking Law 8§ 14a(1). To constitute a loan there must l{g & contract, whereby (ii) one party

1 Although Chrysler Capital LLC is named in the Complaint, Defendaintpout and Plaintiff does ndisputethat
Santander is the correct entity Plaintiff intended to SeeDefendant Santander Consumer USA, Inc.’s
Memorandum of Law in Support of its Motion to Dismiss the Complaint (“Defim\), Doc. 31, at 1 n.1.
Consequently, allegations in the compla&ferring to Chrysler Capital LLC are construed to refer to Santander.
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tranders a defined quantity of money, goods, or services, to another, and (iii) the other par
agrees to pay for the sum or items transferred at a later datee"Renshaw222 F.3d 82, 88
(2d Cir. 2000)citing In re Grand Union Cq.219 F. 353, 356 (2d Cir. 191@pplying New
York law)). “Where such is the intent of the parties, the transaction will be considered a loan
regardless of its forrh Id. If a contract is found to be in violation of the usury laws, “the court
shall declare the same to bed,oand enjoin any prosecution thereon, and order the same to be
surrendered and cancelledSeidel v. 18 E. 17th St. Owners, |9 N.Y.2d 735, 740 (1992)
(quotingN.Y. Gen Oblig. Law § 5511(2)).

For over a century, New York couftave held thah saleof personal propertgn credit
is not subject to the statalsury laws.Brooks v. Avery4 N.Y. 225, 228 (1850%eealso, e.g.
Citipostal, Inc. v. Unistar Leasin@83 A.D.2d 916 (4th Dep’'t 2001Known as the “time
price’ doctrine,sellers of personal properdye permitted tachargean increased credit price
exchange for receivingayments over timeather tharcollecting the entirécash price” up
front. Zachary v. R. H. Macy & Cp31 N.Y.2d 443, 457 n.5 (1972 his price increase
known as the “timegsrice differential”’or a “credit charge> compensates the seller the risk
that the buyer will default and for the interest that the seller otherwise cawgcelarned on an
immediatecash paymentld. Even though th&ime-price differential” resembles interest on a
loan, New York law does not treat it as su€eSimon v. Ogden Assod88 A.D.2d 472, 479
(2d Dep’'t 1982) (“A seller’s extension of credit Bgmanding a premium (a tinpeice
differential) in the amount representing the difference between a cash anghicceds not
considered to be a loan of money for usury purposes.”).

In 1956, the New Yorkegislature enacted the Motor Vehicle Retail Instalment Sales Act

(“MVRISA") to regulatehe sale of cars on credifeeN.Y. Pers. Prop. Law 8§ 30X Credit sales
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are usually executed by what is caleedetail installment sale contract (“‘RISC”). The MVRISA
sets forth detailed requiremenmgsverning the form and content of such contracts for the sale of
cars. Id. 8 302. For example, the MVRISA requires that the RISC be in writing and contain all
of the agreements between the panpiegaining to the saldd. § 302(1). Moreover, the RISC
must &t forth all items required to be disclosed by the federal Truth in Lending Acldlitnoa

to other disclosures such as potential rate increases and instimanges Id. 88 302(5), 303(4),
302(2)(b).

Earlier iterations of the MVRISAestricted car dealers from assessing a credit charge
above a certain rateéSeeBankers Commercial Corp. v. Murp88 Misc. 2d 609, 611\Y.

App. Term 1960). In 1980, howevéne MVRISA was amended to allow car dealkersollecta
credit chargeat whatever rate theeller and buyer agreed upon. N.Y. L. 1980, c. 883, 88 73, 74.
Accordingly,New York Personal Property Law Section 303(1) (the “Credit Charge Provision”)
states “A retail seller may contract for in a retail instalment contract and cheggeive and

collect the credit service charge authorized by this article at the rate or rated tgby the

retail seller and the buyeNY. Pers. Prop. La 303(1).

The MVRISA also statethat “a financing agency may purchase a retail instalment
contract froma seller on such terms and conditions and for such price as may be mutually agre
upon” Id. 8 302(10) (the “Assignment Provision”). A “financing agency” is definethas
person engaged, in whole or in part, in the business of purchasing retail @mstedmtracts
from one or more retail sellersld. § 301(9).

B. Factual Background?

2 Thefollowing factual background is based aliegations irthe AmendedComplaint, Doc. 28which the Court
accepts as true for purposes of the instant mo8®&e Koch \Christie’'s Int'l PLC, 699 F.3d 141, 145 (2d Cir.
2012). Plaintiff makes additional allegations, not mentioned herein, pertainirig ftate law claims. Those
allegations are omitted, because, for reasons desdnifvacht 15, the Court declines to exercise supplemental
jurisdiction over those claims.



On March 18, 2014, Plaintiff purchased a 2011 Dodge Duréigoango”) from B&Z
Auto Enterprises, L.L.C. (“B&Z Auto’)a car dealership located in New Yorkomplaint
(“Compl.”), Doc. 1, 11 4, 13. The purchase pricetf@ Durangovas approximately $26,000.
Id. 1 4. Plaintiff paid$7,500 as a down paymend. 11 11, 41. B&Z Autonade an offer
allowing Plaintiff to finance the balanoaver a 75month period if he agreed to pagradit
chargeequivalent to interest calculated &2&67% annualate Id. 1 4 50

The transaction was consummated BRISC entitled “Retail Installment Contract,
Simple Finance Charge” (the “Contractld. 1 42 In the Cotract, Plaintiff is named as the
“Buyer” and “B&Z Auto dba Eastchester CJD” is named as the “Credi8mller.” 1d.  47.

The Contract documenteidter alia, the annual percentage rate used to calculate the credit
charge (23.67%), the total amount of the finance charge ($22,63&ntbthe total sale price
($54,636.75).1d. 1 49. The Contract also includeprovisionthatassignedhe Contract to
Defendant Santander, a financer of Chryaled Dodgdsrand automobilesvhichwasexecuted
by the deale Id. f 22, 55.

Plaintiff madefour monthly payments of $628.49 out of the 75 required under the
Contract Id. 1 57. On September 5, 2014, therangocaught fire and was destroyed beyond
repair. Id. § 58. At that point, Plaintiff stopped makiagy payments owed under the Contract.
Id. 9 59.

Plaintiff now brings this action claiming that tB@®ntract thoughtechnicallyentered into
with B&Z Auto, was in realitya de factoloanfrom Santander See id{ 8. Plaintiff claimsthat
Santander “use[dhe form of the RISC as an artificeo disguise its intention to extead
usurioudoan Id. § 31. Although Santander does not give money directly to auto purchasers,

Plaintiff alleges thait paysthe vehicle’spurchasericedirectly to a dealershippon being



assignedhe purchaser'RISC. Id.  26. The purchaser subsequently makes periodic payments
to Santander until the principal aimderest are paid in fullld. Plaintiff thus contends that the
dealemmerely acts as a “pasisrough . . . stand[ing] ifBantandes] stead forpurposes of the
loan paperwork.”ld. § 27.

Plaintiff allegesthata “loan” from Santandebegirs in one of two waysEither the
customer obtains pre-approval from Santander, often through its website, or obtains approval a
the dealership before the sale is consummatdd] 27. When atransactiorbegins at the
dealership, the dealer collects basic information about the applicant and usesratexiit
system to forward that information 8antander Id. § 28. Santandeanalyzes the applicant’s
“loanworthiness” and responds with a “buy ratethe lowest interest rate which Santander
will purchase the RISCld. New York law allows ér dealers to mark up thoely rate,in which
caseSantandempaysbackthe dealer the difference between the buy rate and the rate agreed to in
the RISC.Id. Santandealsoinforms the dealer of thearimummark-up amount at which it
will stand by its offer tpurchase the RISAd. | 36.

After Santandeprovides the terms upon whichwtll purchase the RISGhe dealer
applies those terms to tlkentractit enters into with the buyeidd. 1 31. When th&®ISCis
executedit is immediatelyassigned to Santandemndthe dealershigs paidwithin afew days if
not the sameay, by Santandet Id. 11 31, 33.Plaintiff allegesthaton the same day his
Contract was execute8antandeopened a bank accountthe name of Chrysler Capitalr the

purpose of collectin@laintiff's payments' See idf 31.

3 Plaintiff cites to Santander’s website, which allegedly states that pajonenRISC is made within “248 hours
after [it] is purchased.” Compl. 1 33.

41n the Complaint, Plaintiff only alleges: $Ashown by Mr. Garcia’s credit report, Chrysler Capital opened Mr.
Garcia’s account on the day of the sale transacti@oinpl. | 31. Plaintiff specifiesin his opposition brief, that
Santander opened a bank account, in the name of Chrysler CapiggptitdPlaintiff's payments for the Durango.
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Plaintiff also allegeshat Santanddras impliedlyreferred to itselfs a “lender’in
internal communications with dealershigsee id{{ 36. Furthermor&antander’svebsite
stateghatit provides “New Car Loans” and “UsedCLoans,” andefers to its customers as
“borrowers.” Id. 11 35, 37.

Plaintiff argueghatin sum, these allegatiopermit the inferencéhat Santander
indirectly extended a loan to Plaintiff, and thlaéreforethe 26.37% credit chargeasin
violation of New York usury lawsld. {1 75107.

C. Procedural Background

Plaintiff filed his Complaint on July 29, 201%o0c.1. Plaintiff bringghree classction
claimsagainst Santandencluding for usury, deceptive acts or practices, and unjust enrichment
in violation of New York law. Compl. {1 7837. Plaintiff also brings three individuatate law
claims against Santander and B&Z Autd. 1 108146. Plaintiff claimsthat the Court has
jurisdictionoverthe class action claimmursuant to the Class Action Fairness Act, 28 U.S.C. §
1332(d)(2) and that the Court may exercis@glemental jurisdiction over his individustate
law claims. Id.  1415. On December 11, 2015, Defendant Santander fikechstant motion to
dismissthe Complaint Doc.30.

Il. LEGAL STANDARD

Under Rule 12(b)(6), eomplaint may be dismissed for “failure to state a claim upon
which relief can be granted.” Fed. R. Civ. P. 12(b)(6). When ruling on a motion to dismiss
pursuant to Rule 12(b)(6), theo@t must accept all facaliallegations in the complairas true
anddraw all reasonable inferences in the plaitgifavor. Koch v. Christie$ Intl PLC, 699 F.3d

141, 145 (2d Cir. 2012). However, the Court is not required to credit “mere conclusory

Plaintiff Franklyn Cabrera Garcia’s Memorandum of Law in Oppositioratdehder Consumer USA, Inc’s [sic]
Motion to Dismiss the Complaint (Dkt. 30) (“PI. Opp.”), Doc. 33, at 5.
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statements” or “threadbare recitals of the elements of a cause of a&gircioft v. Igbgl556

U.S. 662, 678 (2009) (citingell Atl. Corp. v. Twombly550 U.S. 544, 555 (2007 )}ee also id.

at 681 (citingTwombly 550 U.S. at 551). “To survive a motion to dismésspmplaint must

contain sufficient factual matterto ‘state a claim to relief that is plausible on its fdced. at

678 (quotingTwombly 550 U.S. at 570). A claim is facially plausible “whée plaintiff pleads
factual content thatllaws the court to draw the reasonable inference that the defendant is liable
for the misconduct alleged.Id. (citing Twombly 550 U.S. at 556). If thglaintiff has not

“nudged [his] claims across the line from conceivable to plausible, [the] complaihbenus
dismissed.” Twombly 550 U.S. at 570.

I1l. DISCUSSION

A. Plaintiff's Usury Claims

Defendant argues that Santander cannot be held liable for usury, becau¥&RIBA
authorizes dealet® chargewhatever credit charge rate the parties agrée tloeRISC, and to
subsequently assighe RISCto third-partyfinancing agencies like Santand&eeDefendant
Santander Consumer USA, Inc.’s Memorandum of Law in Support of its Motion to Dismaiss
Complaint (“Def. Mem.”), Doc. 31, at 1Plaintiff assertshatbecause th&ISC in this caseas
immediatelyassigned to Santander upsxecution, and becauSantandeparticipated in the
transaction byinter alia, settingthe credit chargduy rateand maximunmark-up rate,
Santanderas opposed to B&Z Autaeyas the true party in interetst the credit saleSeePlaintiff
Franklyn Cabrera Garcia’s Memorandum of Law in Opposition to Santander Corld8der
Inc’s [sic] Motion to Dismiss the Complaint (Dkt. 30) (“PIl. Opp.”), Doc. 33, at 6-Gienthat
the MVRISA specifies thah “retail seller” as opposed to dihancer, mayenter into a RISC
andcollect thecredit chargePlaintiff argueghatthe MVRISAdoes not shield Santander from

liability under New Yorkusury laws.Id.



In spite of Plaintiff's allgations, the Court finds th&antander'sonduct did not disturb
what was otherwise a clearly permissible credit sale pursuant to the MVRIg#statute’s
Credit Charge Provision statdsat “[a] retail seller may contract for in a retail instalment
contract and charge, receive and collect the credit service charge authorizedaltycth at the
rate or rates agreed to the retail seller and the buyer.” N.Y. Pers. Prop. § 303{&ye,there
is no disputeghatthe Contractvas entered into by Plaintiéind B&Z Auto,thatbothparties
agreed to the 26.32% credit charge, and thaCtrdractresulted in the bona fide sale of a.car
Upon execution of the Contract, tR&SCwas legally asgned to Santandén compliance with
the statute’s Assignment Provisiold. 8 302(10) (fA] financing agency may purchase a retail
instalment contract from a seller on such terms and conditions and for such pna las
mutually agreed upon.”).

Plaintiff assertshat theMVRISA does not apply, howevdrecause (1) Santander
preapprovesustomers before a contract is executed; (2) Santandehedigy rate and the
maximum amount that dealerships may mark up the buy rat8a(ander pays for the
vehicle’s purchase price to the dealeralyppfront; (5) Santanderisame ¢/b/a“Chrysler
Capital”) already appeam the RISC before it is presented to the customer; (6) Santander
opered an account in the name of Chrysler Capital the same daya@ariased the Durango
and (7)Santander forme@hryslerCapitalfor the primary consumer-oriented purpose of
financing consumer purchases and leases at Chtyslad dealerships. Pl. Opp. ab4eiting
Compl. 11 21, 24, 30-31, 33, 35-36, 38).

Yet naneof these actions contravene the MVRIS&redit Charge Provision, nor are
they barred by any other provision in the MVRISA. Althotigh alleged condugtermits the

inference that Santander exerteffluence over the credit charge ralémately provided by



B&Z Auto —such ady providing a buy rate and maximum markup on the buy rttere are

no allegations that anyone other than B&Z Auto and Plaintiff agretted toredit charge rate, or
that B&Z Auto was under any obligation tog the credit charge rate with the terms provided
by Santander. The fact that Santand&formedB&Z Auto of the terms upon which it would
purchase the Contradbes not suggest thidte credit charge rate wast“agreed to by the retail
seller andhebuyer” Indeed nothing in the MVRISA prohibits retail sellers and financers from
coordinating the terms upon which a RISC Ww# assignedRather, the Assignment Provision
allowsasellerand financer to freely negotiate the terms and conditions a§signmeng. And
references to financers in several other of the statute’s provisionatanthat the Legislature
clearlyconemplatedhe involvemenof financersn vehicle credit sales One such provision in
factacknowledgeshata RISC could be assigned to a financer within thirty days of being

executed.SeeN.Y. Pers. Prop. Law § 206).8

5 In fact, Plaintiff himself sggestghat “dealerships search for the best deal for themseltheshighest ‘reserve
amongst different financersseeCompl.{ 28.

8 The full text of the Assignment Provision makes this particularly appar

Notwithstanding any contrary provisionthie personal property law, lien law,
banking law or other law: (a) a financing agency may purchase a retail
instalment contract from a seller on such terms and conditions anetcfopsce

as may be mutually agreed upon; and (b) no filing of the assignment, n® notic
to the buyer of the assignment, and no requirement that the seller be deprived
dominion over payments upon the contract or over the vehicle if repassgsse
or returned to the seller, shall be necessary to the validity of a written
assigment of a retail instalment contract as against creditors, subsequent
purchasers, pledgees, mortgagees or encumbrancers of the seller.

N.Y. Pers. Prop. Law § 302

7SeeN.Y. Pers. Prop. Law 8§ 301(9) (defining “financing agency”); § 301(10)r(ahefithe “lolder” of a RISC that
has been purchased as a “financing agency” or other assignee); 8 302(®) ¢sgtinsurance requirements for “the
seller or financing agency”).

8 According toN.Y. Pers. Prop. Law § 30&): “The seller or financing agency, if insurance on the motor vehicle is
included in a retail instalment contract, shall within thirty days afteruticecof the retail instalment contract send
or cause to be sent to the buyer a policy or policies or certificate of insunaittes) by an insurance company
authorized to do business in this state, clearly setting forth the anfaiwet premium, the kind or kinds of
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Plaintiff attempts to distinguistinese provisions by arguinigat all of the M\RISA’s
references to financec®ntemplate actions occurriadfer a RISC &ists and, in most cases,
after it has been executbg the retail seller and buyer. Pl. Opp. aPaintiff argues therefore
thatthe MVRISA does not condone Santander’s conduct, which for the most part, occurred prior
to the Contract’s executior¥et theMVRISA'’s silence alsandicates that there i statutory
basis for Plaintiff's claim thahe allegecconduct was improper.

Plaintiff, perhaps recognizing thislaims that courts interpreting earlier versions of the
MVRISA and other retalil inalment statutes have také&nclose look at the conduct of purported
assignees and their connections to the seller and the supposedly bilatetedssdesiorf and
that this hasléd those courts to invalidate provisions in contracts attempting @ \rze
buyer’s right to assert claims against an assignee of the contPhcOpp. 9. Neitherof thetwo
cases Plaintiftites, howeversuggest thaan assignee’sonnection to a selléransmutes a
legitimatecredit sale into a loanin Nassau Discount Corp. v. AlleB55 N.Y.S.2d 608, 614
(N.Y. Civ. Ct. 1965), the Court found that an assignee could not eSeapleclaimsattributed to
theassignorof the contract, given the parties’ close dealings with one anoth@ublic Natl
Bank v. FernandeZA21 N.Y.S.2d 721, 724 (N.Y. Mun. Ct. 1952) the Court found that waiver
provisionsdesignatedo an assignee did not necessarily apply, given the assgjinéienate
involvement in the underlying transaction. Thus in neitiasedid the Court find that the
relationship between the seller aagbignealtered the fundamental character of the underlying

transaction.

insurance and the scope of the coverage and all the terms, exceptions, fimitastrictions and conditions of the
contract orcontracts of insurance.”
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The only cas®laintiff citesthatcould possibly be found to suppbis claim isFord
Motor Credit CoLLC v. Black 27 Misc. 3d 1211(A) (N.Y. Civ. Ct. April 14, 2010), an
unreported New York City Civil Court opiniorin Black the court acknowledged that the
MVRISA does not limitthe credit chargerate agreed to by seller and purchaseld. at *4. It
nonetheless concluded that a 24% credit charge ratasmasus and that the transaction was a
“sham’ financial arrangement designed to avoid New York’s usury lavgs.at*6. Thus, the
courtsimply appears to havgnoredthe statute’s Credit Chagdrovision, finding thatwhen
the statute permits thgarties to ‘agreedn a ratg] the legislature intended thaigreementto
be. . .within the state usury law so as not to make it ‘illegald unenforceable.ld. at*6-7.
That simply is nothe law,nor is it whatPlaintiffs are advocating for hereConsequently, the
Court does not fin@lackto bepersuasivauthority.

In addition tociting these case®laintiff appeals to thkegidative intent behind the
MVRISA. Plaintiff asserts thahe “temporal distinctions about when Santander became
involved in the transaction are not matters of formal semanticokotthe heart of the
Legislatue’s purposes in enactirthe MVRISA.” Pl. Opp. at 7.He argueshatthelegislative
history andcommentary surroundintpe enactmenof the MVRISAin 1956 indicates the
“purposeful inclusion of ‘retail sellers’ but not financers or lenders as oligartes to retih
installment contracts.’ld. at 8. According to Plaintifthe Legislaturesought to allowsellers
“greater leeway to obtain compensation for selling on instalinestause the Legislature
“seemingly viewed [sellers] as facing different risks in the marketplacefitencers—namely
the risk of non-payment—possibly because their primary business is the sale oo ods
the extension of credit or loafisld. at8-9. Plaintiff claims, thereforeéhat Santander “should

not be allowed to engage in risk arbitrage by facing the actual risksindacing agency’ while
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enjoying the adeld compensation the Legislature determined is due ontgtiml‘llers’ facing
heightened risks.’1d. at 9.

Yet the speculative nature of Plaintdftheoryis betrayed byis own languageThe
claim that the Legislatureseeminglywiewed [sellers] as facing different risks possibly
because their primary business is the sale of goods,” is not supported Wdange Indeed,
the references Plaintiff citde suggest nothing more than the commsense fact thattail
sellers notfinancers sellmerchandis€ Therefore, it is usurprising that the Legislatutssed
the term “retail sellers” as opposed to “financersaigmovision governing the sale oérs.

Furthermoreit is quiteclearthat the Legislature’actualpurpose in enacting the
MVRISA wasnot to protect retail sellers, biat protect consumers in the wakemgreasingly
abusivecredit sale practicdsy retail sellers Indeed, in its earlier forms, the MVRIS&tually
did restrictcredit charge rates, thwverriding the common law tirsale doctrine that had
previously allowed sellers to charge any rate they pleagSeeBankers 28 Misc. 2d at 611.
And in its present form, the bulk of the MVRISA'’s provisions @raed atnsuring thatredit

sale contractslearly reflecthe terms of a givetransaction SeeN.Y. Pers. Prop. Lag 302(1)-

9 Plaintiff cites a statement by the New York Governor at the time, in Wwigsicdays: “[Fhance and service charges
in the field of installment sales[,] ... [c]harges of various types atlnidte original cash price often resulia total
which is far out of line with the risk assumed and the services rendetbddsller.” State of N.Y., Public Papers

of Averell Harriman, FiftySecond Governor of the State of N.Y., at28 (1956) (emphasis added)laintiff also

cites to astatement by th€ounsel to the N.Y. &te Council of Retail Merchants, madaufihg a hearing of the
legislative committee whose work ultimately led to the passing of the IIXRwhich reads:“T he retailer is

neither a financier nor a banketis comnon role is to provide the needful things of life to the people of his trading
area[.]” Minutes of Public Hearing, Albany, N.Y., Special Joint Legislative Cdtemon Installment Sales, Feb.

15, 1949.As apreliminary matter, it is natlear how informative either of these statements are of the Legislature’s
intent in passing the MVRISA Governor Harriman’s statement, though made the same year that the \wtdu
enacted, is devoid of context, and the statement by the Counsel to thél GbRetail Merchants was made seven
years prior to the MVRISA'’s enactment. In any case, neither statemetsssignything more than that there was a
growing concern by the government about credit sale abuse, and a growdeghcamongst retail sellers of
governmentegulation. Neither suggests anything about the involvement of finanocenedit sales. Nor do any of
the other references in Plaintiff's oppositiemhich Plaintiff cites to in similar fashion by stressing the speaker’s
use of the term “seller* suggest that credit sale regulation was in any way prompted by a conceglléos visa-

vis financers.See Banker®8 Misc. 2d at 612
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(10). That the purpose of the statute was to protect consumers from abusive crpdictiakes
is alsosubstantiated by a plethora of contemporanasasemiauthority°

Commentary on the MRISA and credit saleis generafurther indicateshat well
beforethe MVRISA’s enactment, financers wergimately involved in credisale
transactiong! One commentator observad1951, five years prior to the MVRISA's
enactmentthat “As a group [finance companies] serve an important economic fun@ipn.
purchasing from dealers installment contracts arising from salesoohabiles and other
durable goods, the sales finance grexfends credit indirectly to consumers through retaflers
Note, Protection of Borrowers in Distribution Financ0 Yale L.J. 1218, 1919 n.5 (internal
guotation marks omitted). Anotheommentatoobservedn 1952that“[s]ales finance
companies exertqwerful influences over installment selleds. fact, ‘after World War the
initiative in determining the terms and conditions of retail instalment financing tteomsac

largely passed from the instalment seller to the fin@oogpany.” NoteProtection of

0 Seg e.g, William D. Warren,Regulation of Finance Charges in Retail Instalment S&@srale L.J. 839, 851
854(1959)(“As of January 1959, twentyiree of the thirtyone states having retail instalment sales legislation
imposed limitations on finance charges. .The principal function of these statutes appears simply to be the
protection of credit consumergainst excessive gouging by those dealers and financers who, takargegh/of

the public's notorious indifference to finance rates, exact exorbitargesh”);Note, Retail Instalment Sales
Legislation 58 Colum. L. Rev. 854, 862 (1958]%]tate legislation ifjthe area of credit salebhs been conceived
of as ameliorative or remedial, in the sense of bringing greater equdiygaining power to the sales transaction
and protectinginwary consumers from possible ‘abusigeactices of the vendors and financ8rs.

11 SeeNote,Protection of Borrowers in Distribution Financ0 Yale L.J. 1218122123 (1951)(“Financing
consumers’installment buying, long beyond the reach of usury statistéise finance companieBbnanza.They

vie for this lucrativarade with special inducements to retailers. A “kickback” often gives thierea slice of their
profits from installment sales finance.\)/arren,suprg at 857 (To the General Motors Acceptance Corporation
(GMAQC) is attributed the originatioin 1925 of dealer participation, the practice by which finance companies
rebate to retailers a portion of the finance charges paid by consnfensphasis addegid. at 859 (“As already
suggested, because of the practice of dealer participation, increased compatitigrsaledginance companies
tends to exact not lower finance rates from the instalment purchaser liert biggs.The finance company that
establishes a working arrangement with a dealer can confidently antitiaatlea dealer wilsell to it most of his
retail instalment contractsAnd since dealers can, within limits, induce most buyers to finandeeceitms tiered

by the dealechosen financer, saldimiance companies. .compete directly for the dealsrbusinessather than for
the consumer’s.?)Retail Instalment Sales Legislatisupra 85360 (“[T]he fictional quality of the time sales
doctrine has become even more transparent in an age when instalment @editesglpically tripartite transactions
between buyer, seller, and finance company, with the buyer in actualihgdayithe use of money just as he would
had he secured a direct loan from the finance company.
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Automobile Installment Buyers: The FTC Step$inYale L.J. 718, 719 n.8 (1952) (quoting
Wallace PMors, State Regulation of Retail Instalment Finanetgogress and Problem&3 J.
of Bus. U. of Chi. 199, 201 (1950)

Yetin decidinghow to regulate this activittheNew York Legislature hasot choserto
restrict the relationship betwe financers and retail sellerdlor has the Legislatuenacted
such restrictions in amenditige statute.Thusregardless of whethéhe MVRISAIs sound
policy, the Court is not entitled teead into thestatute restrictionthat do not exist. This
principleapplies with particular force here, the Legislature appears to hastemplated how
to regulate vehicle credit saJemnd yet did not enathe restrictions sought by Plaintiff

The Court thus finds that in spite 8&ntandeand B&Z Auto’s alleged condud®laintiff
entered into éegitimatecredit transaction pursuant to the MVRISA. Consequeh#6.32%
credit chargehat Plaintiff agreed to isot subject to New York usury laws.

B. Plaintiff's Additional State Law Claims

Under 28 U.S.C. § 1367, a district court may decline to exercise supplemental
jurisdiction where it “has dismissed all claims over which it has origimaidiction.” In the
present case, the only asserted basis for this Court’s original jurisdictien@lass Action
Fairness Act, 28 U.S.C. 8 1332(d). However, alllafriéiff’'s classaction claims, which are
founded upon his allegations of usury, must be dismisgkileaves only Plaintifé individual

statelaw claims,which the Court declireeto exercissupplemental jurisdictionver.

V. CONCLUSION

For the reasons stated above, Defendant Santamdetiento dismiss iISRANTED.

Because it is naclear that granting Plaintiff leave to amend his Complaint would be futile, the
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Complaint is dismissed without prejudice. The Clerk of the Court is respectfully directed to
terminate the motion, Doc. 30, and close the case.

It is SO ORDERED.

Dated:  September 30, 2016
New York, New York

7 2

Edgafdo Ramos, U.S.D.J.
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