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UNITED STATES DISTRICT COURT B?)E()Z?JIaEE)H'\I'(
SOUTHERN DISTRICT OF NEW YORK y ELECTRONICALLY FILED
"""""""""""""""""""""""""""""""""" / DOC #;
ASAD PERVAIZ SHEIKH, et al., : DATE FILED- 1/18/201 __
Plaintiffs,
: 15 Civ. 7549 (LGS)
-against- :
: OPINION AND ORDER
ALIGN COMMUNICATIONS, INC., :
Defendant. :
____________________________________________________________ X

LORNA G. SCHOFIELD District Judge:

Plaintiffs Asad Pervaiz Sheikh, Zenaxbn and Paul Huxtable, individually and on
behalf of all others similarlgituated, and Defendant Align @onunications, Inc. jointly move
for preliminary approval of a abs settlement under Rule 23(b){8}he Federal Rules of Civil
Procedure, and under the Haaibor Standards Act (“FLSA”), 29 U.S.C. 8216(b). For the
reasons discussed below, the motion is denied.

I. BACKGROUND

A. TheProposed Settlement

This case arises from Defendardlteged failure to compensadequately its IT engineers
in its Managed Services Departméthe “Employees”) in viola&n of FLSA and either or both
of the New York Labor Law (“NYLL"), N.Y. L&. Law § 650 et seq., and the New Jersey Wage
and Hour Law (“NJWHL"), N.J. Stat. § 34:11-56aseq. On July 15, 2016, Plaintiffs filed an
unopposed motion seeking preliminary approval ofass settlement that would resolve the
case.

Under the terms of their Stipulation oft&ement and Release (the “Agreement”),

Defendant would pay up to $600,000, which the parties define as the Gross Settlement
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Amount! Putative Class Members are 48 Empley who belong to (1) the NYLL Class,
comprising Employees who worked in New Yorkaaly time during the siyears preceding this
lawsuit, (2) the NJWHL Class, comprising Emypees who worked in New Jersey at any time
during the two years preceding this lawsui{3rthe FLSA Collective, comprising Employees
who worked in New York or New Jersey at anyeiduring the two years preceding this lawsuit.

Employees in the NYLL Class would automaticdlly part of the cks unless they opt out,
while employees in the NJWHL class would notabgart of the classnless they opt in.
However, both the NYLL Class and the NJWHLa&3 purport to be Rul8(b)(3) classes,
which must be opt-out classes, uniRele 23(b)(1) and (b)(2) classeSeeFed. R. Civ. P.
23(c)(2), (e); 7B CharkeAlan Wright et al.Federal Practice and Procedu&1807 (3d ed.
2016). The FLSA Collective is opt-in, as contemplated by FLS@e29 U.S.C. § 216(b).

As current or former employees, all possifillass Members are known, as is the amount
that each Class Member would be oweléffendant were found liable in the case.
Nevertheless, members of the NJWHL Classthrd=LSA Collective would be entitled to
participate in the settlement orfythey opt into the action arglibmit a claim form. In other
words, the settlement proceeds assignedadNiLL Class will be paid in full, while the
settlement proceeds assigned to the NJWHL Gladshe FLSA Collective will be paid only to
the extent that their class members take the stgparticipate. Plaintiffs estimate that 25% of
opt-in class members will participate, and tha9& opt-out class members will participate.

The amount payable to Class Members in settiemitheir claims is the Net Settlement
Fund, which is estimated to be $344,700aflik the remainder of the $600,000 Gross

Settlement Amount after deducting and paying $255(808ttorneys’ fees and costs for Class

! Capitalized terms that are noffied herein have the meaning®vided in the Agreement.



Counsel, service awards to themad Plaintiffs, fees to the propmbclaims administrator and a
reserve fund to cover errors and omissiorihese deductions must be submitted to the Court

for approval with the motion for final apprdvaf the Agreement. Any portion of the $600,000

in excess of $390,000 not disbursed would revacklio Defendant. Plaintiffs estimate that
approximately $182,000 to $271,000 of the $600,000 Gross Settlement Fund would be paid to
Class Members, meaning that after disbursenfentttorneys’ fees and other costs above, the
amount of the Gross Settleménind that would revert back iefendant would be between
$73,700 and $162,700.

The Agreement provides that Defendansimay at least 65% (i.e., $390,000) of the
$600,000 Gross Settlement Fund, but is unclear whatd happen if less than 65% of the Gross
Settlement Fund were claimed after payment of atf@'fees and other expses. It states only
that the amount necessary to reach 65% avbalredistributed among Participating Class
Members without providing a meaasallocating the funds among thém.

B. Relevant Procedural Background

On October 19, 2016, the Court held a hearing on Plaintiffs’ unopposed motion for
preliminary approval of the settlement. The Gadentified numerous concerns, including the
reversionary nature of ¢hAgreement, the creatiaf a reserve fund thatould revert back to the
Defendant, the disparate treatment of the Newk¥md New Jersey classes and the lack of

information about the fee structure used by the proposed claims administrator.

2 Plaintiffs intend to seek attorneys’ feafs$200,000, attorneysxpenses of $7,500, service
awards of $20,000, and claims administrator fees of $7,800, for a total of $235,300. With the
$20,000 reserve fund, deductions from the Gross Settlement Fund before payment to Class
Members would be $255,300.

3 While it would be logical to allocate the moragcording to the pro rata shares that the parties
have already calculated, they are directeclaafy their plan of allocation following any

reversion in any revised rion that may be filed.



On October 21, 2016, the Court ordered théigmto submit additional information to
better substantiate thairness of the settlement, includifij a breakdown of the projected net
settlement amount and the recovery on the ddlaboth the projected net settlement amount
and the guaranteed $390,000 settlement amount, (2) a spreadsheet detailing the anticipated
distribution of the gross settlemteamount, (3) a breakdown of the number of individuals in each
class, (4) a summary of the redent state statutebat govern whether ¢hsettlement classes
should be opt-in or opt-out, XEhe financial termagreed to with the proposed claims
administrator and (6) detailed imfoation about the participation tife three named plaintiffs in
the case.

On December 2, 2016, the parties submitted a letter providing most of the information
requested by the October 21, 2016, Order. Theegatid not address the financial terms agreed
to with the proposed claims admstrator, but did state thatelproposed claims administrator
had estimated a fee of $7,800.

1. DISCUSSION

A court may not grant preliminary approvalatlass settlement unless the court is
convinced that the settlement is “fair, readdeaand adequate.” Fed. R. Civ. P. 23(e)(2).
“When a settlement is negotiated prior to classifa@tion, as is the case teg it is subject to a
higher degree of scrutiny in assessing its fairneBsAmato v. Deutsche BanR36 F.3d 78, 85
(2d Cir. 2001). The proposedsk settlement fails to meet the requirements for preliminary

approval for four reasons.

4 Should the parties renew their motion forlsetent approval, they should provide the
requested information regarditige fee arrangement with theoposed claims administrator,
along with a representation from Plaintiffgunsel on whether coundss received, been
promised or expects to receive anything of gghom the chosen claims administrator for any
reason other than the provision of class action services.



A. Unfair and Improper Treatment of the NJWHL Class

The Agreement treats the putative NJWHLSSlanproperly and unfairly by requiring its
class members to opt into the litigation in artteparticipate in the settlement. (The NYLL
Class in contrast is an opt-out class.) ti-itee opt-in procedure is improper because the
proposed class can be certifiedatfall, only under Rule 23(b)(3Nhich pertains to actions in
which common questions of law or fact goeinate over individuajuestions. The other
alternatives are inapplicable: Rule 23(b)(1), vmhpertains to actions @h create the risk of
inconsistent adjudications, aRilile 23(b)(2), which appligs actions for injunctive or
declarative relief. A Rule 23(b)(3) action re@d giving notice to afpputative class members
and giving them the opportunity to exde themselves from the litigatio®eeFed. R. Civ. P.
23(c)(2)(B)(v), (e)(4). An opt-in class, suchthe one Plaintiffs propose, cannot be certified
under Rule 23(b)(3).

Second, the opt-in procedure is unfaiptdative NJWHL Class Members because it
requires them to take the affirthee step of opting into the clagsorder to participate in the
settlement. “For several reasons, includiegrfof reprisal and an unwillingness to act,
individuals typically do not rgsnd to notices of collective aati by taking affirmative steps to
opt-in or opt-out of clasaction lawsuits.” Catherine K. Ruckelshduayor's Wage War35
Fordham Urb. L. J. 373, 387 (2008). Plaintiffeunsel concedes as much with the assumption
that 25% of opt-in class members will partati@ as compared with 95% of opt-out class
members. The opt-in requirement for NJWHIa€d Members is particularly troubling here,
where the parties know both thedity of all class membersd the settlement amounts owed
to them, and where Defendant has an incentikeép participation rates low because up to 35%

of the Gross Settlement Fund will revetDefendant if it is unclaimed.



The parties attempt to justifiris disparate treatment inetin December 2 letter by claiming
that New Jersey law requiresatithe NJWHL claims be managed an opt-in basis. The parties
are incorrect. While some New Jersey distairts previously had found that FLSA’s opt-in
requirement was incompatible with concurrgmisdiction over a Rul@3(b)(3) opt-out NJWHL
class, the Third Circuit subsequently htidt concurrent jurisdiction is acceptabl&ee
Knepper v. Rite Aid Corp675 F.3d 249, 261-62 (3d Cir. 2012) (joining Second and other
Circuits holding that a Rule 23(b)(3) opt-outsdaaction based on state lalaims that parallel
FLSA claims is not inherentlypcompatible with FLSA)pverruling by implication, e.gHerring
v. Hewitt Assocs., IncNo. 06 Civ. 267, 2006 WL 2347875,*2t(D.N.J. Aug. 11, 2006)

(striking plaintiffs’ state law Rule 23 class all¢igas as incompatible ihn FLSA). Moreover,
and more importantly, Second Circuit law is gaiocal that courtenay have concurrent
jurisdiction over opt-in FLSA elims and parallel Rule 23(8) opt-out state claimsSee, e.g.
Shabhriar v. Smith & Wlensky Rest. Grp., In59 F.3d 234, 247-49 (2d Cir. 2011) (rejecting
argument of “inherent conflidietween opt-in collective actiommder FLSA and opt-out class
actions” under state law) (internal quotation marks omitted).

B. Unnecessary Claims Procedure

Just as the Agreement is unfair in requ@rNJWHL Class Members to “opt in” in order
to participate in the settlement, the Agreemesitnslarly unfair in requiring all Class Members
to submit a claim form in order to participate in the settlement. The Agreement states, and the
proposed Notice instructs, that a claim form nhessubmitted in order to receive payment on

any claims under the FLSA and the NJWHL, bat the NYLL. As noted above, a significant

® Even if the parties were correct, the result wiowdt be to create apt-in class but instead
would be to strike the NJWHL da claims entirely, as the CourtHierring did. See2006 WL
2347875, at *2.



percentage of putative class members typicallpatosubmit forms necessary to participate in a
class action, and both the identity andlsgtent amounts due are already known without
requiring class members to submit any fornike claims administtar could simply send
checks to all NJWHL and NYLL Class Members ittleenent of their state law claims, and send
checks to all Opt-In FLSA Plaintiffs in settlemeof their federal claims. Although members of
the FLSA Collective are statutorily required to optirrorder to participate, there is no reason to
require them to submit a claim form as well. Neitls a claim form necessary in order to secure
a release from Class Members (to the extenlease is even necessary given the Court ordered
release that typically accompasifinal settlement approvall.he parties can include release
language either on the check or apgied to the check if they desire.

C. Unnecessary Errorsor Omissions Reserve Fund

The Agreement provides for a $20,000 deduction from the amount available to pay Class
Members (i.e., the Net Settlement Fund) to “cam@y correctable errors or omissions.” Any
amount remaining from this fund Nwievert back to DefendaniThis reserve fund appears to be
unnecessary as it isiclear why the settlement calculatiansuld likely be erroneous; they are
based on information known to the parties e tlumber of weeks worked by each of the 48
Class Members and their hourly rate. To therexteunsel wish to provide an optional claims
procedure for a Class Member to establish atgremmber of weeks worked or a higher hourly
rate, the claims administrator could avoid erfmysvaiting until all of the claims information is

submitted and verified to determine each Class Member’s pro rateéfshare.

¢t is unclear whether the pariéntend to adhere to the Agreemntis provisions relating to the
$20,000 reserve fund, as the calculations stibdwith the December 2, 2016, letter do not
include that amount in calculag the Net Settlement Fund.



The parties are entitled to agteewvhatever settlement amouhey wish to propose to the
Court. However, the Court’s evaluation of whtthe amount is fair and adequate depends on
the amount that is guaranteed to be paidthadmount that is likelio be paid, not some
hypothetical amount that will never be paid.ahy class action notice, Class Members, who are
invited to exclude themselves from, or objectite settlement, must be clearly apprised of the
guaranteed amounts to be paid on claims, antefiatith the impression that the hypothetical
Gross Settlement Fund of $600,000, or even $600)800f expenses, represents the class
recovery. Plaintiff's counsel shaliblso be aware that any feeaad is likely to consider the
minimum payment and/or actual payment to Participating Class Members, and counsel should
not assume that they will be awarded a perggntd a gross settlement amount that is illusory
due to a likely reversion whether of $20,000 from a reserve fund or $210,000 exceeding the
65% guaranteed payment.

D. No Support for Motion to Certify a FL SA Collective

The Agreement purports to resolve Plaintiffs’'SA_claims, but Plaintis have not justified
their motion for certification of the FLSA Colleet¢ and instead have focused exclusively on the
Rule 23 certification of the NYLL Class ancethJWHL Class. Neither the memorandum of
law in support of the motion for settlement am@l nor the proposed order filed with the motion
discuss why certification of a cotitfve under FLSA is appropriate.

1. CONCLUSION

For the foregoing reasons, the joint motiongogliminary approval of class settlement is
DENIED without prejudice to remeal, provided that the pargeaddress the issues discussed
above.

The parties shall file a joint letter by January 2&17 stating their intéion to revise their



settlement and motion for its fiminary approval, or proceedith the litigation. They should
include in either casa proposed schedule.

The Clerk of Court is respectfully direct to close the motion at Docket No. 33.

Dated: January 18, 2017
New York, New York
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Lom(A G. SCHOFIEL6
UNITED STATES DISTRICT JUDGE




