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UNITED STATES DISTRICT COURT USDC SDNY
SOUTHERN DISTRICT OF NEW YORK DOCUMENT
______________________________________________________________ X ELECTRONICALLY FILED
SHARON MATHIS, : DOC #:
: DATE FILED: 09/22/201
Plaintiff,
-against- : 15 Civ. 7641 (LGS)

DOMINICAN COLLEGE, : ORDER AND OPINION

Defendant.

LORNA G. SCHOFIELD District Judge:

Plaintiff Sharon Mathis brings this @an against Defendamominican College
(“Dominican”), alleging race discrimination in vatgion of Title VI of the Civil Rights Act of
1964, 42 U.S.C. 8 2000d. Dominicaroves for summary judgmenkor the reasons below, the
motion is granted.

l. BACKGROUND

The following facts are taken from the pastistatements pursuant to Local Rule 56.1
and the parties’ submissions on this motion,udelg Plaintiff's declaration. For purposes of
this motion, the facts are construed, as requirethanrmanner most favorable to Plaintiff, the
non-moving party.See Tolbert v. Smiti90 F.3d 427, 434 (2d Cir. 2015).

Dominican is an educational institutichartered by the Board of Regents of the
University of the State of New York. Amorgher degrees and academic programs, Dominican
offers a “Weekend College B.S./M.S. progran©iocupational Therapy” (the “Program”).
Plaintiff Sharon Mathis, who i&frican-American, enrolled in the Program in September 2010.
At that time, Plaintiff was livingn Fayetteville, North Carolina, and working thirty to thirty-five
hours per week as an occupational therapy assidedaintiff flew fromNorth Carolina to New

York on weekends to attend classes in the Program.
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Under the Program’s academic policies, students must maintain a grade-point average of
no less than B—. The Program also has a pthiaystudents are allowed one opportunity to
retake a three-credit ca@ and one opportunity to retake»aaiedit course. Failure to obtain a
satisfactory grade on the second attempt resuttsmissal from the program. Plaintiff denies
that the Program follows the retake policy and alleges that some non-African-American students
were given additional opportunities to proceath the program following a second failure.
Students who are dissatisfied with a gradsy tteceive may pursue a three-level appellate
process: first to the Prograndgector, then to the Office of éhAcademic Dean, and finally to
the Graduate Studies Council.

During the Summer 2012 term, Plaintiff enroliada course called dvanced Practice.
Advanced Practice was a required course utieeProgram and was co-taught by Professors
Justin Lyons and Russalette Magbanua. Pfaneiteived a final grade of C+ in Advanced
Practice that term. Plaintiff filed an app&ath the Program’s dector, Dr. Sandra Countee,
challenging the scores Professor Lyons hadrgieer of her assignments and the decision by
Professors Lyons and Magbanua not to offer araextdit opportunity that they had offered in
previous terms. Plaintiff admits that shd dibt mention race or race discrimination in this
appeal. Dr. Countee deni@thintiff's appeal by lter dated August 23, 2012.

Plaintiff retook Advanced Practice duringtBpring 2013 term. The course again was
co-taught by Professors Lyons and Magbanua.nfffaieceived a final grade of C this time and,
because she had twice failed toiagk a satisfactory grade in the course, was dismissed from
the Program. Plaintiff appealed.

In her first-level appeal to Dr. Counteeafliff contested the scores Professor Lyons

had given four of her assignments, requeatétbrough review ddll the work she had



completed in the course and alleged thaféasor Lyons “had sortleng personal against

[her],” “was very unprofessional, disrespectinid demeaning when communicating with [her],”
“did not have a good command of the material he was teaching,” and “does not understand the
assignment guidelines as outlined in the syllabi3x.” Countee denied the appeal by letter dated
April 30, 2013.

Plaintiff then brought a seconével appeal to Dr. Ann VaWaza, an associate dean at
Dominican. Dr. Vavolizza denied the appbglemail, noting that she “found no grounds on
which to overturn the grade.”

Finally, Plaintiff brought a thirdevel appeal to Sr. Beryl Hetrdhe head of Dominican’s
Graduate Studies Council. In a three-page l&it&r. Herdt, Plainti explained that she was
appealing because, among other reasons: 4Bsof] Lyons was rdtating” against her
because she appealed her grade from then&u 2012 term; Professor Lyons had a “biased
attitude” toward her and “hatbme to a conclusion about tbetcome of this class before
analyzing [her] work”; Professor Lyons “did nd¢émonstrate expertige the subject he was
teaching”; and Plaintiff felt “discriminated amst when [Professor Magbanua] refused to
respond to [her] emails.” On June 17, 2013, after the Graduate Studies Council denied her
appeal, Plaintiff met with several Dominican adrsirators to discuss further her appeal and her
grievances with the Program. The administsttetermined that Plaintiff had been provided
sufficient procedural due procesgidg the appeal and denied P#is request to be reinstated
into the Program. It is undisputed that Piimever explicitly mentioned race discrimination as
a basis for her appeal.

Having exhausted Dominican’s internal apg@alcess, Plaintiff lodged complaints with

several external entitie®laintiff filed complaints wth the Accreditation Council for



Occupational Therapy Education (“ACOTENcthe Ethics Commission of the American
Occupational Therapy Association (“AOTA"ACOTE investigated the Program, and AOTA
relied on ACOTE'’s findings and concluded that there was no evidence of an ethics violation.
Plaintiff also filed a complaint with the Stdbepartment of Educatiomhich investigated and
concluded that “there is no furthaction to be taken” becausdére is sufficient evidence that
[Dominican] acted in concert witits stated policies and [Pldifi was] afforded due process
through the appeal process.”

On September 28, 2015, Plaintiff commences #dction, alleging among other things
that Professor Lyons “exhibited a racial animod aubjected Plaintiff tdisparate treatment due
to [her] race.” Plaintiff seek® hold Dominican liable for racgiscrimination in violation of
Title VI.

1. LEGAL STANDARD

The standard for summary judgment idlvestablished. Summary judgment is
appropriate where the record before the Courbéstees that there is no “genuine dispute as to
any material fact and the movant is entitlegutdigment as a matter of law.” Fed. R. Civ. P.
56(a);see Tolbert790 F.3d at 434. “The moving patigars the burden of establishing the
absence of any genuine issof material fact.”Zalaski v. City of Bridgeport Police Dep&13
F.3d 336, 340 (2d Cir. 2010). “In determiningetier summary judgment is appropriate, [the
court] must resolve all ambiguities and drawraisonable inferences against the moving party.”
Tolbert 790 F.3d at 434 (citation omitted). Not evdrgputed factual issue is material in light
of the substantive law that goverthe case. “Only disputes @vacts that might affect the
outcome of the suit under the governing laiV properly preclude the entry of summary

judgment.” Anderson v. Liberty Lobby, In&77 U.S. 242, 248 (1986).



1. DISCUSSION

Dominican’s motion for summary judgmentgsanted because Plaintiff has not adduced
evidence from which a reasonable jury could find that Dominican had actual knowledge of the
alleged race discrimination.

“Title VI prohibits a recipient of federalihds from discriminating on the basis of race,
color, or national origin.”Zeno v. Pine Plains Cent. Sch. Dist02 F.3d 655, 664 (2d Cir. 2012)
(citing 42 U.S.C. § 2000d). To sustain a claim under Title VI, a plaintiff must show that: (1)
“the defendant discriminated against him onlhsis of race”; (2) the “discrimination was
intentional”; and (3) “the discrimination wassubstantial or motivating factor for the
defendant’s actions.Tolbert v. Queens Co)l242 F.3d 58, 69 (2d Cir. 2001) (internal quotation
marks and citation omitted).

The Supreme Court has held that, for clamasinvolving an offtial policy of the
defendant, “a damages remedy will not lie . . . ssi@n official who at a minimum has authority
to address the alleged discrimination and shitate corrective measures on the [defendant’s]
behalf has actual knowledge of discriminatiotha [defendant’s] programs and fails adequately
to respond.”Gebser v. Lago Vista Indep. Sch. QiS4 U.S. 274, 290 (1998). Although
Gebselinvolved a Title IX claimthe Second Circuit has appli€gbseis “actual knowledge”
requirement to Title VI claimsSee Zen@02 F.3d at 666 (“Constructive knowledge is not
enough; only actual knowledge ipeedicate to liability [under Tlie VI].” (citation omitted));

DT v. Somers Cent. Sch. Dig48 F. App’x 697, 699 (2d Cir. 2009) (summary order)
(“Because the scope of the implied remedy undee Wtlis ‘parallel’ tothat under Title IX, a

Title VI claim cannot be premised meralg constructive notice.” (citation omitted)).



Here, the undisputed evidence shows thdgreePlaintiff commenced this lawsuit,
Dominican lacked actual knowledge of the gdld race discrimination. None of Plaintiff's
appeals to Dominican administrators omaints to external entities mention race
discrimination. Additionally, nothing in the recarttlicates that Defendant administrators knew
of the alleged race discrimination and faileaddspond. “Without a showing that [plaintiff's]
complaints to [defendant] referenced allegedala . . discrimination, and not merely generic
perceived teaching failures, the College cannathaeged with notice of an alleged violation of
Title VI . .. .” Manolov v. Borough of Manhattan Cmty. Coli52 F. Supp. 2d 522, 533
(S.D.N.Y. 2013) (citation omittedgccordRoggenbach v. Touro Coll. of Osteopathic Me&d-.
Supp. 3d 338, 348 (S.D.N.Y. 2014) (“Plaintiffs’ failure to notify Defendants of the alleged
discrimination is fatal tdis Title VI claim.”).

To avoid this outcome, Plaintiff argues that internal appealsut Dominican on notice
of the alleged race discrimination by referendimgparate treatment. No reasonable finder of
fact could agree with this colusion. Plaintiff complained iher first appeal that she was
“graded unfairly in comparison to [her] classmdtésit she did not assditiat such disparate
treatment was based on race nor did she descelradhal composition of her class. She also
asserted in the first appdhht “Mr. Lyon had something personal against me,” but did not
specify what that “something” might be. Inrikird appeal, she attuites Professor Lyons'’s
“unfair grading” to retaliation foher having appealed her gradthea than any racial animus.
Plaintiff's vague disparate treaent allegations did not put Donican on even constructive
notice, which in any event would be insaféint for a damages claim under Title \Bee
Gebser524 U.S. at 285, 29@omers Cent. Sch. DisB48 F. App’x at 699“In the context of

the implied right of action under Title IX [and Title VI], however, the Supreme Court has



rejected Title VII's constructe notice standard and requireddance of actual knowledge of
discrimination to hold a defendant liable for money damages.” (cBatuser 524 U.S. at 283~
85)). Consequently, Plaintiff’Title VI claim is dismissed.
V. CONCLUSION
For the foregoing reasons, Dominican’s motion for summary judgment is GRANTED.
The Clerk of Court is directed to close the motions at Dkt. No. 36 and 46, and close the
case.
SOORDERED.

Dated: September 22, 2016
New York, New York
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Lom(A G. SCHOFIEL6
UNITED STATES DISTRICT JUDGE




