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UNITED STATES DISTRICT COURT ek
SOUTHERN DISTRICT OF NEW YORK ELECTRONICALLY FILED |
______________________________________________________________________ X DOC #:
- DATE FILED: 06/27/2016
GEORGE S. SCHAFFER al.,

Plaintiffs, : 16-CV-1763 (JMF)

-V- MEMORANDUM OPINION
AND ORDER

HORIZON PHARMA PLC, et al.,

Defendants.

JESSE M. FURMAN, United States District Judge:

This case is brought as a putative class action undé@ritege Securities Litigation
Reform Actof 1995(“PSLRA”), Title 15, United States Code, Section 78uM .a conference
held on June 3, 2016, the Cograntedthe Retirement Trust Funds’ motion to be appointed
Lead Plaintiff and deniedERSPREPA’s motion for the same. In brief, the Court concluded that
while ERSPREPAhad “the largest financial interesatihd thusvas the presumptive lead
plaintiff, thatpresumptiorhad beenebutted by “prodfthat ERSPREPA would notddequately
protect the interests of the cldggven thefiscal crisis inPuerto Rico and the high probability
that ERSPREPA would be embroiled, even if indirectly, in litigation of an all-consuming
variety. 15 U.S.C. § 78u{4)(3)(BY)iii)). The Court’s rulingvas memorialized in an Order
signed June 6, 2016, andteredthe day after (SeeDocket No. 59, Ex. ;IDocket No. 56).

OnJune 9, 201&RSPREPAsubmitted &motion for reargumerit(Docket No. 57) —
which the Court construes (as ER&EPAItself does) as a motion for reconsideratafrthe
June 6, 201®rder (SeeMem. Law Supp. Mot. Reargue (Docket No) BERS-PREPA’s
Rearg. Mem.”3). Motions for reconsideration are governed by Federal Rule of Civil Procedure

59(e) and Local Civil Rule 6.3, which are meant to “ensure the finality of dasiand to
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prevent the practice of a losing party examining a decision and then pluggings$haf gdost
motion with additional matters.Medisim Ltd. v. BestMed LL.Glo. 10CV-2463 (SAS), 2012
WL 1450420, at *1 (S.D.N.Y. Apr. 23, 2012) (internal quotation marks omitted). Such a motion
“is appropriate where ‘the moving party can point to controlling decisions ortddtthée court
overlooked — matters, in other words, that might reasonably be expected to alterdinsion
reached by the court.”1d. (quotingln re BDC 56 LLC 330 F.3d 111, 123 (2d Cir. 2003))t is
well-settled that [a motion for reconsideration] is not a vehicle for relitigating oldsissue
presenting the case under new theories, securing a rehearing on the matierwose taking a
second bite at the apple. Rather, the standard for granting a . . . motion for recoosiderati
strict, and reconsideration will generally be denied unless the moving panwicd to
controlling decisions or data that the court overlooke®halytical Surveys, Inc. v. Tonga
Partners, L.P,.684 F.3d 36, 52 (2d Cir. 201@hternal quotation marks, citations, elip, and
alterations omitted) Applying thatstandarchere the Court concludes that EFFIREPApresents
no valid grounds for reconsideration, ahd motion idenied

ERSPREPA’scontention that the Court applied the wrong legal standdscto
withstand scrutiny (SeeERSPREPA’s Rearg. Mem.-T1). To start with a general pojiRS
PREPAconcedes— in agreenentwith the Retirement Trust Funds thatcourtsfulfill a
“ gatekeeping functidnin class action litigationand that “the Court may have some discretion
as gatekeeper in securities class actio(®eply Mem. Law Supp. Mot. Reargue (Docket No.
65) ("ERSPREPA’'sReargReply) 1, 4. SeeFed.R. Civ. P. 23(d) (granting broad discretion
to district courts to “make appropriate orders” in order to facilitate manageieass actions);
Hevesi v. Citigroup In¢.366 F.3d 70, 83 (2d Cir. 2004) (“[T]Hstrict Court’'s determination
that the addition of three named plaintiffs would helpléaelplaintiff represent the interests of
the class as a whole was not a legal decision that we ree@@wvoinstead, it was a managerial
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judgment that is entitled to deferencePgrker v. Time Warner EnthCo., 331 F.3d 13, 28 (2d

Cir. 2003) (Newman, J., concumng) (discussing district courtbroad discretion to adopt
procedural innovations in order to fitate management of class actionglthough ERS-

PREPA stops short of saying it directligatdiscretion— while not unconstrained —
undoubtedlyappliesto appointment o& leadplaintiff under the PSLRASeeln re Versata, Inc.,
Sec. Litig, No. C 01-1439 SI, 2001 WL 34012374, at *3 (N.D. Cal. Aug. 20, 2001) (“Although
the procedures contemplated by the PSLRA are well defined, district courts h&viéonatd

them invariably, especially when doing so would fail the court’s ultimate dloiigto appint as

lead plaintiff the member or members of the purported plaintiff class whoastecapable of
representing the interests of the class memb@rgernal quotation marks omittgd)n re Baan

Co. Sec. Litig.186 F.R.D. 214, 215 (D.D.C. 1999) (“Congress envisioned that courts still would
play an independent, gatekeeping role to implement the PSLR&E3]s0, e.g.Pirelli

Armstrong Tire Corp. Retiree Med. Benefits Trust v. LaBranche &228.F.R.D. 395, 407

n.19 (S.D.N.Y. 2004)“Even if certificates were required of every candidate for lead plaintiff,

the Court could arguably waive such a requirement or any inadequacies inifloatest
themselves.”)Yousefi v. Lockheed Martin Corf@0 F.Supp.2d 1061, 1070-7C.D. Cal.1999)
(rejecting unopposed motion by group of 137 plaintiffs and selecting two from among members
of the class to serve as lead plaintiffs).

Second, and more to the poiIBRSPREPAalsoconcedeshat“the PSLRA does not
specify the standard of proof required to rebut the presumption in favor of the leadf plétimtif
the largest financial interest(ERSPREPA’s Rearg. Men®). Neverthelessating a Supreme
Court decision that predates the PSLRA by over a decade and that discussed ithbé@eieser
of proofin civil actions, ERSPREPAcontends that the PSLRA’s use of the word “proof”
implieseithera “preponderanceadr a “clear and convincing” burdesf proof. (ERSPREPA'’s
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Rearg. Mem9 (citing Herman & MacLean v. HuddlestpA59 U.S. 375, 387 (1983)) But the
case cited doasot support that positionSimilarly, the veritablegparade of authoritiested by

ERSPREPAfor the “correct” legal standard makeo reference whatsoever to such a bufden.

! Strangely, in its reply, ERS-PREPA contends that it “does not argue thatritiardtaf
proof is ‘clear and convincing evidencbliit rather assumes in the absence of contrary
Congressional language and intent, that the correct legal stand [sicpreploaderance of the
evidence.” (EREPREPARearg.Reply 2 n.Xinternal citation omittedhut seeERSPREPA
Rearg.Mem. 9 @rgung that “th[e]standard is either ‘clear and convincing evidence,’ or at least
a ‘preponderance of the evidencg.™)

2 ERSPREPA includes a formidableeking string citdn its memorandum of lansée
ERSPREPA’'sReargMem. 7-8), butnearlyall of thecitedcasesvere includedn its original
motion @persmanyfor the exactame propasion. Additionally, notoneof the casesewenthe
“new” ones, standr aproposition thatonflictswith theCourt’sruling. A couplejust quote
the gatuteitself. SeeMetro Servs. Inc. Wiggins 158 F.3d 162, 164 (2d Cir. 1998)jlella v.
Chem. &Mining Co. ofChileInc., 15-0/-2016 (ER), 2015 WI6029950at*5
(S.D.N.Y. Oct. 14, 2015). Margmply state to the extentheyhave anyrelevance here aill,
thatmerespeculation or conclusorgssertionsare notenough to rebuthe presumptionSee
Vladimir v. Bioenvision, InG.No. 07CV-6416(SHS)(AJP), 2007 WL4526532, at10
(S.D.N.Y. Dec. 21, 2007xiting cases)Kaplan v. Gelfond240 F.R.D. 88, 94 (S.D.N.Y. 20Q7)
Fishbury, Ltd. v. ConnetidSorp., No. 06€CV-11496 (SWK), 2006 WI3711566, at4
(S.D.N.Y. Dec. 14, 2006 50fran v. Labranche &o., Inc, 220 F.R.D. 398, 404 (S.D.N.Y.
2004) Constancesczesny Trust. KPMG LLP, 223 F.R.D. 319, 324 (S.D.N.Y. 2004)ev@ral
alsoreflectthe wellestablished principlthatdisqualifyingan institutionalinvestor on théasis
of aconflict of interestis disfavored. Seeln re KIT Digital, Inc. Sec. ltig., 293 F.R.D. 441, 448
(S.D.N.Y. 2013)rejectingargumentbased on conflicpboed bylead plaintiffoeng an
institutionalinvestor);In re Facebook, Inc.lPO Sec.& Derivativelitig., 288 F.R.D. 26, 40
(S.D.N.Y. 2012) (ejecting* baselessonjgecture’ aboutconflicts based on business
relationships”);Foleyv. Transocan Ltd., 272 F.R.D. 126, 133 (S.D.N.Y 201()T]he conflict
of interest must behown, notmerelyspeculated . . . )} In re Bankof Am. Corp. Sec.,
Derivative& ERISALItig., 258 F.R.D. 260, 271 (S.D.N.Y. 200@)jsmissingconflict of interest
argumenias“speculative”) see generallyn re CendantCorp. Litig., 264 F.3d 201, 244 (3d Cir.
2001)(“By establishing areferencan favorof having[institutional] investorserve aslead
plaintiffs, Congressusthave thoughtthatthe situation presenhere [involving purported
conflictsbased on thénsitutional investor’'s holdingsjoes notinherently createn
unacceptable conflicof interest.”) accordin re Vesta Ins. Grp., Inc., Sekitig., No. 98AR-
1407-S, 1999 WI3483U475, at *9 (N.D. AlaOct. 25, 1999]“[C]ourts have recognized that
genericargumentgha would systematicallydisqualify large investorsandingitutionsfrom
servingaslead plaintiffshould notsuffice as“proof” [of inadequacylinde the statute.”
(quotingTheSEC Speaksin 1999:0ffice of The GeneralCounselRecentudicial Developments
1104 PLI/Corp 291, 484-85 (1999))).thersappearto contadict ERS-PREPAs postion. See
e.g, Faris v. LongTop Fin. Techs. Lt®011 WL 4597553, at *8 (S.D.N.Y. Oct. 4, 2011)
(“Whether or not the Trustees’ claims [that one member of a group comprisipgetwenptively
most adequate was involved in a Ponzi scheme] are everpiualgn to be true is irrelevant.”).
4



In fact, due to the lack of cleatatutory texpr cortrolling precedent fronappellate cour{ghe
rebuttal standard, including the precise meaning of the word “prisaigt firmly established
Several courts, includintpis Court as well as sonoged by ERSPREPA have treatetproof”
assynonynous with“evidence.” See, e.gKaplan v. Gelfond240 F.R.D. 88, 94 (S.D.N.Y.
2007) (finding the presumptiomiay be rebutted if there &videncehat[the movantjwill not
fairly and adequately protect the interests of the clasBiatdoes not necessarily shed light on
what theburdenof proofis, but it does explain why mere speculation (or a mere conclusory
assertion) is not enouglsee, e.gVladimir v. Bioenvision, IngNo. 07CV-6416 (SHS) (AJP),
2007 WL 4526532, at *10 (S.D.N.Y. Dec. 21, 2007).

Moreover, the wmtute’s text reveals that tHproof” relates to whether a particular lead
plaintiff “will not” do its job adequately -meaning it is necessarily predictigad probabilistic.
ERSPREPAappears to believe that courts must makendefe conclusions about whawvill”
(or, more accuratelyyill not) happen in the futureBut cours — being human, not divine,
institutions— canassess thikelihood of future eventglfat is, assegssk) only based on
evidence available at presel8ee, e.g.Sofran 220 F.R.Dat404(“[T]he Williams Group has
provided ngproof, as required by the PSLRA, that the Harper Woods Grolikelg to drop out
as lead plaintiff in this litigationWithout suchproof, the citations to other cases provides only
speculation as to such a possibilitieinphase added) Consistent withhat, many courts have
rejected appointments tdad plaintift based opotentialrisks. See, e.gin re Petrobras Sec.
Litig., 104 F. Supp. 3d 618, 623-24 & n.4 (S.D.N2915) (rejecting movant with largest
individual financial interest where movanpsor “statements would provide fodder” for class

certification challenge)n re Bally Total Fitness Sec. LitigNo. 04C3530, 2005 WL 627960, at

The same can be saifithe additionatasesERSPREPAtacks on irts reply brief. SeeERS
PREPARearg Reply 45).



*6 (N.D. Ill. Mar. 15, 2005) (“The PSLRA . . . providdsat we ask simply whether [the movant]
is likely to be‘subject tothe unique defense . . . ; we do not have to determine that the defense
is likely to succeed.?)Iin re Surebeam Corp. Sec. LitigNo. 03CV-1721JIM (POR), 2004 WL
5159061, at *7 (S.D. Cal. Jan. 5, 2004) (“Without comment or consideration of Mr. Brown’
guilt or innocence as to the underlying charges, this court finds that thereasta potential
that Jamerica will be subject to unique defenses and will not fairly and adgquratekt the
interests of the class.” re Safeguard Scis216 F.R.D. 577, 582 & n.4 (E.D. Pa. 2003)
(finding presumption rebutted where “the issue of credibility,” while natlvesl by the Court,
had “potential and likely adverse effect on the putative clatsests” and left the movant
“vulnerable to further attacks that would impose an unnecessary disadvantagelassthe c
That is, to rebut the presumption in favor of the movant thighgreatest financial losthere
mustbe“proof”’ of a non-speculative risk that the movant will not be adequaéts true that, in
its June 32016 oral ruling, the Court used the term “coloralbéher tharfnon-speculative,”
butthe difference is merely semantic

ERSPREPA is also wrong in contending that there was no “proof” to rebut the
presumption hereFirst, he Retirement Trust Funds submitted evidence shothat@gERS
PREPA “isa trust fund created by PREPA to administepéasion plan,” that “PREPA provides
ERS withadministrative services, use of facilities, and funds a substantial portid®Sof E
operatingexpenses,” and that “there is clear overlap in leadepsgpnnel between PREPA and
ERS,” including that ERS’s Board is “composed of eight members, one of which is the
Executive Director of PREPA, and three more are appointed directly by then@®gvBoard of
PREPA! (Docket N0.40, at 12-13citing Docket No. 42, Ex. B (ER8REPA'’s basic financial
statementgand supplementary information for June 30, 2014 and 2013) and ER% (
PREPA's basic financial statements and management’s discussion andsdoalysne 30, 2011
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and 2010)). i addition, theRetiremenfTrustFundssubmitted evidencehowing — & is widely
known — hat ‘{i] n total, PREPAhas debt obligationsof approximately$9 billion, including
nearly$735 million currentlydueunde its revolvinglinesof credit and approximately$420
million in principaland interest that will bédue on obeforeJuly 1, 2016 undeits outstanding
bonds” (Id. (citing KennedyMaize,Puerto Rico UtilityMovesto Restructuré&9Bin Debt
Power, Apr. 11, 2016) A separate newarticle sibmittedby the RetirementTrustFunds
recountshow PREPA'’s LisaDonohue, “who has been leadiRBEPA’sturnaround effort$or
morethan ayear,” testified a a congressional hearintpa PREPAwill face litigation smilar to
the Argentinian debtaseqcasegha wereliti gatedin this Courtfor over a decadgbutwill face
“more of it, becaus¢PREPA]is likely to default on itslebtsearly this year.” (DockeNo. 42,
Ex. A, at2-3).

Significantly, asthe Court noteth its oral ruling ERSPREPA did noteally dispute the
foregoing facts— reason enough to deny its present motion. Insteaatté@ipfed to distance
itself (or more specifically, its interim Administrator) from PREPA, and higHljgletent
developments — principally the restructuring bill proposed in Congress that has esguads
the avoidance of a ‘massive courtroom brawl between different creditors and #énergeat’ —
that might set a foundation for fiscal recovery in PuRitm.” (June 3, 2016 Tr. (Docket No.
62) (“Tr.”) 7 (quotingMary Clare JalonickPuerto Rico Clears First Hurdle With Committee
Vote Associated Presday 25, 2016, which was submitted by ERBEPAItself)). In its
earlierruling, however, the Court found that the bill in Congress simply underscored the
“substantial possibility, if not probability of litigation -and allconsuming litigation at thatéind
notedthat“[w]hile ERS-PREPAItself may not be the target fihe impending]itigation, it is
.. .sufficiently intertwined with PREPA, financially and as a mattepefsonnel, that, if such
litigation were to develop, it woulikkely be incapable of adequately functioning as lead
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plaintiff.” (Tr. 8). Cf. In re Enron Corp. Sec. Litig206 F.R.D. 427, 456 (S.D. Tex. 2002)
(“While FSBA argues that those Plaintiffs asserting conflicts of interest aedyrspeculating
and have no proof, which is required by the statute, to support their allegations, what evidence
has been submitted, though ldygeedia articles, leads the Court to find that the information
raises more than the mere specter of antagonistic interest and unique defesizgisthe
presumption that FSBA is the most adequate Lead Plaintiff. In good conscienCettnt
cannot endnger this litigation by ignoring the[se] issues .").3

In short, because ERS-PREPA points to no contrary controlling authority or overlooked

data, its motion for reconsideration is DENIEDn its initial brief, ERSPREPAmMade a request

3 In its reply briethere ERSPREPA contends that the Court should consider even more
recent developments that have taken place since the Court’s ruling, and pointe Hyasaine

bill in Congress. (ER®REPA’s Rearg. Reply 8). That “new evidenobViously presents no
grounds for reconsideratiorsee, e.gPolsby v. St. Martirs Press, In¢.No. 97CV-0690

(MBM), 2000 WL 98057, at *1 (S.D.N.Y. Jan. 18, 2000). Moreover, as the Court made clear in
its earlier ruling, it is not willing to tie the future of this secustass action to prognostications
about what Congress may or may not @. Puerto Rico v. Franklin California Takree Trust

— U.S. —, 2016 WL 3221517, at *12, *17 (June 13, 2016) (Sotomayor, J., dissenting)
(criticizing the majority’s ruling that déed bankruptcy protections to Puerto Rico’s utilities
(including PREPA), because “[tlhe Commonwealth of Puerto Rico and its munieipalié in

the middle of a fiscal crisis” wherein “the combined debt of Puerto Rico’s thaae public

utilities exceed$20 billion” and while “Congress could step in to resolve Puerto Rico’s crisis

. . . the government and people of Puerto Rico should not have to wait for possible congressional
action to avert the consequences”).

4 ERSPREPA's contention that the Court’s ruling endangers the ability of pensids f
to serve as lead plaintiffs generallyogerblown. $eeERSPREPA’s Rearg. Menil4; ERS
PREPA’s Rearg. Repl§). A district court’s decision is not binding on any other court. Further,
the Court’s decisiowas based orthe direfiscal crisisconfronting PREPA and its pension fund
and thus limited to its factgMoreover, if ERSPREPA is correct and Congress acts shortly to
address the fiscal crisis in Puerto Rico, this case will truubgeneris) Likewise, the fact that
a different Puerto Rican pension fund, the Puerto Rico Teachers’ RetirerseamhSyay
currently be one member of a group serving as lead plaintiff in a secuasssaction filed in
Louisiana means littler nothinghere. (SeeERSPREPA’s Rearg. Meni2-13;ERSPREPA’s
Rearg. Reply R In that case, the Court appointed the Puerto Rican pension fund to serve as lead
plaintiff jointly with the Public EmployeésRetirement System of Mississippt and did so
nearly six yearago, long before thexistence and scope of thecal crisis became apparent
SeeBach v. Amedisys, IndNo. CIV.A. 10-395BAJ-CN, 2010 WL 4318755, at *6 (M.D. La.
Oct. 22, 201Q)see also idat *4 (“[N]o party has argued that the Mississippi Plaintiffs fail to
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that if reconsideration were denidte Court “stay the Order to allow ERS to take an immediate
appeal to the Second Circuit(tERSPREPA’s Rearg. Mem. 2). There is no mentiothat
somewhat offhand requastERSPREPA's reply brief, however, so the Courenesit to be
abandonedSee, e.gHanig v. Yorktown Cent. Sch. Dis384 F. Supp. 2d 710, 723 (S.D.N.Y.
2005). In any event, the request borders on frivolous. For one thing, orders appointing a lead
plaintiff under the PSLRAre not immediately appealabl8ee Metro Servs. Inc. v. Wiggins
158 F.3d 162, 165 (2d Cir. 1998) (dismissing appeal of order appointohgleatiff for lack of
subjectmatter jurisdiction)accord Z-Seven Fund, Inc. v. Motorcar Parts & Accesspfas
F.3d 1215, 1217-19 (9th Cir. 2006)a. State Bd. of Admin. v. BricR10 F.3d 371 (6th Cir.
2000)(table) Pindus v. Fleming Co$nc., 146 F.3d 1224, 1226 (10th Cir. 1998). For another,
ERSPREPAmakes no effort whatsoever to establish that the regamenior a stay are met
here(seeERSPREPA’s Rearg. Mem. 2and for good reason: They are not.

The Clerk of Court is directed to terminate Docket No. 57.

SO ORDERED.
Dated:June 27, 2016 ﬂ,& £ %1/;

New York, New York ESSE M—FURMAN

nited States District Judge

meet the requirements of Rule 23 or that they should not be appointed as lead plapejiffs ex
insofar as it has been argued that they should be barred from appointment by ttienesbm
professional plaintiffs provision of the PSLRA”)

9



