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Security Income (“SSI”) or Social Security Disability Insurance (“SSDbé&iefits. Plaintiff and
Defendant crosaoved for judgment on the pleadings pursuant to Rule 12(c) of the Federal
Rules of Civil Procedure. Oeptember 82017, Magigate Judge Debra C. Freemasued a
detailed and thorough Report and Recommendation (“Report” or “R&EPmmending that
Plaintiff's motion for judgment on the pleadings be deniedtaatthe Commissioner’s cross-
motion for judgment on the pleadings granted (Doc. 20) Before mas Plaintiff’'s objection
to the R&R. Because | find that Magistrate Judge Freeman properly determined thatlthe A
(1) appropriately declined to assign controlling weight to the opinion of Plasnpififported
treating physician, Dr. Gomeg) sufficiently develogdthe administrative recor@nd

(3) properly assessed the credibility of Plaintiff’'s subjective comlairstdopt the Report in
full.

I. Factual Background and Procedural History

| assume the paes’ familiarity with the facts and record of prior proceedjraysd
restate briefly only the information necessary to explain my decis®laintiff, who was 59
years oldas ofhis alleged disability onset date, worked as a maintenance worker at a
supermarket for approximately ten years prior to being laid off in July 20129(R11-123

Plaintiff has an extensive medical histoapd | recount only those portiohdeem
necessario this Opinion &Order? Plaintiff first sought mental health ttamentin September

2013,when he entered a chemical dependence treatment program at the Emma L. Bowen

2 A more detailed description of the underlying facts and procedurahistcontained in Judge Freeman’s Report
and Recommendation, dated September 8,.200@c. 20.)

3“R.” refers to the Social Security Administration Administrative Rd¢¢Doc. 13).

4 Although Plaintiff argued before the ALJ that his disability ineldc seizure disordgseeR. 38-40), Plaintiff
has not challenged the ALJ’s conclusithat Plaintiff’s history of seizures did not rise to the level of a sever
impairment, §eeR. 39, R&R 5152). For that reason, | have omitted from the recitation of Plainti#€dical
history references to his seizure disorder and related treatment.



Community Service Center, also referred to as the Upper Manhattan Mental Gesatéer Inc.
(the “Bowen Centerjo seek treatment for heocaine and alcohalependencePamela Cato,
M.A. completed a Psychosocial History report and noted that Plaintiff reljfes&ngs of
anxiety and depression but exhibited good appearance, relatedness and attitudeng coher
normal rate of speech; logical, relevant thought process; fair judgment amarynand poor
impulse control. Ifl. at 352-67.) Plaintiff was gcharged from thBowen Center’'sreatment
program on September 16, 2014d. &t 341.)

During his time at the Bowen Center, several physicians and counselorsexvaluat
Plaintiff for anxiety and depressiodmong them was psychiatristidnerPierreLouis, M.D.,
who found Plaintiff to have a sad and anxious mood but otherwise concluded that Plaintiff had
coherent thought process, no delusions, good attention, fair concentration and memory, and
adequate impulse controlld(at 73-73.) On May 20, 2014, Dr. Agustin Gomez, another
psychiatrist at the Bowen Centerovided a medical source statement for Plaipiiflicating
that Plaintiff had difficulty thinking and concentrating; had poor recent merandysuffered
from feelings of guilt and worthlesss® disrupted sleep, and social withdrawéd. gt 333—-37.)
Dr. Gomez concluded that Plaintiff had “marked” limitations in several functioeata
including the ability to complete a workday without interruptions from psychologycaptoms,
and further concluded that Plaintiff was unable to work as of the time of the evalugd. at
336—-37.) Additional evaluations from the Bowen Center were provided in late 2014 and early
2015 by therapist Dalia Bautista and psychiatrist Qi Ling, M.D., both of whom aclagede

Plaintiff's anxiety and depression but found that Plaintiff had fair memorghtisand impulse

5 A “medical source statement” is a statement from a physician or anothir ¢ezal professional regarding a
patient’smedical or mental health impairments and the impaselimpairmentlave orthe typeof work-related
activities thepatientmay or ma not be able to participate irfseeMedical Source Statememisability Benefits
Center https://www.disabilitybenefitscenter.org/glossary/medaalrcestatementlast visited Oct. 31, 2019).



control. (d. at 368—73 (Ling evaluation), 374-81 (Bautista evaluation).) Throughout this same
time period, Plaintiff also received mental health treatment at Harlem Hodyisd#iple

psychiatrists at Harlem Hospital provided medical source stategmmtbiding that Plaintiff
suffered from major depressive disorder, although the administrative saggdsts that they
eachexamined Plairff on only one occasion.Sge, e.gid. at 30204 (assessment of Deepika
Singh, M.D.), 425-30 (assessment of Willy Philias, M.D.); R&R at 14-15.)

On January 21, 2014, psychologist John Laurence Miller, Ph.D., conducted a consultative
psychological examation in connection witRlaintiff's application for disability benefits.

(R. 328-31.) Dr. Miller determined that Plaintiff suffered from “psychiatnit substance abuse
problems,” including an adjustment disorder with mixed anxiety and depressed moadinout f
that neither “appear[ed] significant enough to interfere with claimaniisyaib function on a

daily basis.” [d. at 330-31.) Dr. Miller further concluded that Plaintiff's prognosis was “[g]ood
given continued treatment and appropriate workd: gt 331.)

Plaintiff also completed a sedfssessment in the form af Activities of Daily Living
worksheet, ifl. at 218-29), in which he reported that despite being unable to work due to
depression and anxiety, he had no problems with personal care or grooenprgpared meals
approximately three times per weakidhewas also able to clean, do laundry, and handle his
finances (id. at 219-22). Plaintiff further reported that he left his home every day and regularly
used public transportationld(at 221.) Finally, Plaintiff noted that he spent time with others
approximately four times a week, and listed walking and watching televisiongahis hobbies.

(Id. at222-23.)
Plaintiff filed an application for S3I andSSI bendts on December 9 and 10, 2013,

respectively, claiming disability as of July 23, 2013 due to neurological andlrheatth issues,



including epilepsy, depression, and anxietged idat 178—-83, 18697.) After a hearing before
Administrative Law JudgéALJ”) Michael Friedman on June 16, 201t5%¢ ALJ denied
Plaintiff's claim for benefits oduly 9, 2015. $ee idat36-50) The ALJ found that while
Plaintiff had a severe impairment in the form of “major depressive disordarreat,
moderate,” id. at 38), Plaintiffhad no restrictions in a wide range of daily activities, including
personal care, grooming, cooking, doing laundry, shopping, and managing his own findnces, (
at 40. Moreover, Plaintiff regularly took the subway, socialized with friends, and had a good
relationship with his family. I¢.) The ALJ concluded that Plaintiff maintained a functional
capacity to perform a full range wfork at all exertional levels, with the nonexertional limitation
that the work involve only “simple, routine, and repetitive taskil’ &t 42.)

Plaintiff sought review by the Appeals Council, which initially denied Plaistiquest
for review on November 2, 2015ld(at 8-13) Plaintiff then submitted additional medical
evidence post-dating the ALJ’s decision, which the Appeals Council consid&ee idat 6.)
Among the new evidence Plaintiff submitted to the Appeals Council was an October 2015
Mental Impairment Questionnaire completed by psychiatrist Joseph Chdules (Id. at 558—
64.) The questionnaire indicated that Plairgiffdepressive scale score was moderate with some
limitations to his functioning,” including marked litations in, among other areas, carrying out
detailed instructions, maintaining attention and concentration for extended penthdsaking
simple workrelated decisions.Id. at 562-63.) The questionnaire further noted that Plaintiff
was likely to missnore than three days of work monthly as a result of his impairmddtat (
564.) The Appeals Coun@bain deniedPlaintiff's request foreview of the ALJ’s decision.
(Id. at1-7.)

Plaintiff filed this action orMay 16, 2016 (Doc. 1.) Ireferred the case to Judge



Freemaron June 21, 2016. (Doc.)8Plaintiff filed hismotion for judgment on the pleadings on
December 22016, (Docs. 14-15), and Defendant cross-moved for judgment on the pleadings on
January3l, 2017, (Docs. 16—).7 Plairtiff filed a reply onFebruary 15, 2017, (Doc. 18);
Defendandid not file a reply onis crossmotion Judge-reemarissuecher Report on

September 82017. (Doc. 20.Plaintiff filed hisobjections orSeptember 212017, (Doc. 2},
andDefendant filechis response on October 5, 2017, (Doc). 22

II. L egal Standards

A. Review of the Commissioner’s Decision

In reviewing a social security claim, “it is not [the court’s] function to aetee de novo
whether plaintiff is disabled.Schaal v. Apfell34 F.3d 496, 501 (2d Cir. 1998) (quotiigtts
v. Chater 94 F.3d 34, 37 (2d Cir. 1996¥3ee also Riordan v. Barnhaitlo. 06 QV 4773AKH,
2007 WL 1406649, at *4 (S.D.N.Y. May 8, 2007). Instead, a reviewing court considers merely
whether the correct legal standards were applied and whether substadéiatesupports the
decision. Burgess v. Astrye37 F.3d 117, 127 (2d Cir. 2008ge alsat2 U.S.C. § 405(g(on
judicial review, “[t]he findings of the Commissioner of Social Security asydact, if
supported by substantial evidence, shall be conclusive”). “Substantial evidesaes' more
than a mere scintilla” and “means such relevant evidence as a reasonable mind miglsaccep
adequate to support a conclusioBurgess537 F.3d at 127 (quotirigalloran v. Barnhart 362
F.3d 28, 31 (2d Cir. 2004))it is “a very deferential standard of revieveven more so than the
‘clearly erroneoudsstandard.”Brault v. Soc. Sec. Admin., Com683 F.3d 443, 448 (2d Cir.
2012) (citingDickinson v. Zurkp527 U.S. 150, 153 (1999)). “The substantial evidence standard
means once an ALJ finds facts, [a reviewing court] can reject those fact$ angasonable

factfinder wouldhave to conclude otherwiSeld. (internal quotation marks omitted).



B. Disability Standard

To be considered disabled under the SSA, a claimant must show an inability “te engag
in any substantial gainful activity by reason of any medically determimpdlylsical or mental
impairment,” which has lasted or can be expected to last for at leastniBsnihat is “of such
severity that he is not only unable to do his previous work but cannot, considering his age,
education, and work experience, engage in any other kind of substantial gainful work.”
42 U.S.C. 88 423(d)(1)(A), (2)(A). The Commissiphas established a fixstep evaluation
process to determine whether an individual is disabf=k20 C.F.R. 88 404.1520, 416.920.
The fivestep process is as follows:

First, the [Commissioner] considers whether the claimant is currentlgedga
substantial gainful activity. If he is not, the [Commissioner] next considerthehe

the claimant has a “severe impairment” which significantly limits his physical or
mental ability to do basic work activities. If the claimant suffers such an
impairment, ke third inquiry is whether, based solely on medical evidence, the
claimant has an impairment which is listed in Appendix 1 of the regulations. If the
claimant has such an impairment, the [Commissioner] will consider him disabled
without considering vocational factors such as age, education, and work
experience; the [Commissioner] presumes that a claimant who is afflicted with a
“listed” impairment is unable to perform substantial gainful activity. Assuming the
claimant does not have a listed impairméiné, fourth inquiry is whether, despite

the claimant’s severe impairment, he has the residual functional capacity tonperfor
his past work. Finally, if the claimant is unable to perform his past work, the
[Commissioner] then determines whether there igrottork which the claimant
could perform. . . . [T]he claimant bears the burden of proof as to the first four
steps, while the [Commissioner] must prove the final one.

Berry v. Schweike675 F.2d 464, 467 (2d Cir. 1982). “The Social Security regulatiefise
residual functional capacity as the most the claimant can still do in a work setiiitg des
limitations imposed by his impairmentsSelian v. Astrue708 F.3d 409, 418 (2d Cir. 2013).
C. Review of the Magistrate Judge’s Report
A district court reviewing a magistrate judge’s report and recommendation “may accept

reject, or modify, in whole or in part, the findings or recommendations made by ¢ rate



judge.” 28 U.S.C. § 636(b)(1). A party may make objections to a report and recommendation
“[w]ithin 14 days after being served with a copy of the recommended dispositied.”RE Civ.
P. 72(b)(2); 28 U.S.C. § 636(b)(1). The district court “may adopt those portions of the report to
which no ‘specific, written objection’ is made, as long as the factual and legalswgsg®orting
the findings and conclusions set forth in those sections are not clearly erroneousany tont
law.” Adams v. N.Y. State Dep’t of EQURS5 F. Supp. 2d 205, 206 (S.D.N.Y. 2012) (quoting
Fed. R. Civ. P. 72(b)). “If a party timely objects to any portion of a magistrate’sudgport and
recommendation, the district court must ‘make a de novo determination of those portians of t
report or specified proposed findings or recommendations to which objectiodés’mRAush v.
Colvin, No. 15 Civ. 2062 (LGS) (DF), 2017 WL 1493689, at *4 (S.D.N.Y. Apr. 26, 2017)
(quotingUnited States v. Roman®94 F.3d 317, 340 (2d Cir. 2015)).

A party’s objection “must be specific and clearly aimed at particulamigsdin the
R&R.” Bussey v. Roc¢iNo. 12CV-8267 (NSR) (JCM), 2016 WL 7189847, at *2 (S.D.N.Y.
Dec. 8, 2016) (internal quotation marks omitted). “[T]he court will review the R&&lgtfor
clear error when a party makes only conclusory or general objectioms\pby seiterates the
original arguments.”ld. (internal quotation marks omittedjee also Ortiz v. Barkle$58 F.
Supp. 2d 444, 451 (S.D.N.Y. 2008) (noting that reviewing court “is only obliged to review the
Report for clear error” where “objections largely reiterate the arguments maataltrejected
by” the magistrate judgey/ega v. ArtuzNo. 97 Civ. 3775, 2002 WL 31174466, at *1 (S.D.N.Y.
Sept. 30, 2002) (“[O]bjections that are merely perfunctory responses arguedtengpt &0
engage the districourt in a rehashing of the same arguments set forth in the original petition

will not suffice to invokede novareview of the magistrate’s recommendations.”).



III. Discussion

Plaintiff objects to Judgereemais Report orthreegrounds: (1) the ALJ improperly
declined to assign controllingeight to the opinion of Plaintiff's treating physiciddr,, Gomez
(2) the ALJfailed to sufficientlydevelop the administrative recom@hd (3) the ALJ improperly
assessed the credibility of Plaintiff's subjective complaifR.’s Obj. 3-69 Plaintiff,
however, has not demonstrated that Jueigemars findingswith respect to these three issues
wereincorrect | have reviewed the remainder of Judge Freésmaeport for clear error and
find none.

A. Opinion of Dr. Gomez

Plaintiff first challenges the ALJ’s “reject[ion]” of the medical opinion ofgsatrist Dr.
Agustin Gomez, whose opinion Plaintiff argues merited controlling weightibedar. Gomez
gualified as a one of Plaintiff's treatingysicians. Pl.’s Obj. 1.) Under the “treating physician
rule,” the medical opinion of a treating source regarding the “nature and se¥¢aity o
claimant’s] impairments” shall be accord&ntrolling weight” where the opinion is “well-
supported by medically acceptable clinical and laboratory diagnostic techaiggiesnot
inconsistent with other substantial evidence in [the] case record.” 20 C.F.R. 88 404.1527(c)(2)
416.927(c)(2). However, not all physicians who provide a medical opinion with respect to an
application for disability benefits qualify &geating physicians. As the Second Circuit has
explained, where a physician has seen a paii@gt'once or twice,” his opinion “should not be
given the extra weight accorded a treating physician” bed¢sudees not have an ongoing

relationship with the claimant sufficietd place hinf'in a unique position to make a complete

6“Pl.’s Obj.” refers to Plaintiff's Objections to the Matjiate Judge’s Report and Recommendation, filed
September 21, 2017. (Doc. 21.)



and accurate diagnosis of his patieritfongeur v. Heckler722 F.2d 1033, 1039 n.2 (2d Cir.
1983);see als®0 C.F.R. 88 404.1527(c)(2)(i), 416.927(c)(2)(NMten the treating source has
seen you a number of times and long enough to have obtained a longitudinal picture of your
impairment, we will give the mechl source’s medical opinion more weight than we would give
it if it were from a nontreating source.”).

As Judge Freemaroncluded, thadministrativerecord does not support a finding that
Dr. Gomez qualified as a treating physiciaBedR&R 44-46.) Plaintiff argues that because he
“was seen regularly at the same facility where Dr. Gomez virerkkse Bowen Center-Dr.
Gomez’s opinions entitled tocontrolling weight. (Pl.’s Obj. 1.But the fact that claimant
may have an ongoing treatment relationship with a particular fagoig not mean that he has
such a relationship with every physiciarthat facilitysuch that each of those physiciamaybe
consideredatreating physician See, e.gPetrie v. Astue 412 F. App’x 401, 405-06 (2d Cir.
2011) (summary order) (affirming ALJ’s refusal to give opinions of two physgccontrolling
weightwhere “one bthe physicians . . . had only examined [plaintiff] once, while the other . . .
had only four treatment notes bearing his signdtdespite the fact that plaintiffad long been
treatedat the facility where those two physicians worked). As Judge Freeman edpilaére is
no indication in the@dministrativerecord that Plaintiff had amngoing treatment relationship
with Dr. Gomezspecifically. Insteadhe medical records obtained from the Bowen Center
suggest that Dr. Gomeray haveexamined Plaintifbnly once, for the precise purpose of

submitting a medical source statemént.

7 Dr. Gomez’s medical source statement was made in the form of a Mengatrirapt Questionnaire (a document
created by the law firm representing Plaintiff in this action) cwhargely consists of checkboxes next to a list of
symptoms or impairments that a patient may hageeR. 333-37.) In response to the question “How often do you
see your patient?” on tlgeiestionnaire, Dr. Gomez noted that Plaintiff was an “old patient of thie.tli(ld. at

333)

10



Moreover, even if Dr. Gomez did qualify as a treating physician, | find that theséd_J
forth sufficient reasamto justifyhis decision to assign Dr. Gomez’s opinion only “limited
persuasive weight.” (R. 456 “Although the treating physician rule generabbguires deference
to the medical opinion of a claimant’s treating physician, the opinion of the trediysgian is
not afforded controlling weight where . . . the treating physician issued opinidrsseh@ot
consistent with other substantial evidence in the record, such as the opinions of othar medic
experts.” Halloran, 362 F.3dat 32 (citingSchisler v. Sullivan3 F.3d 563, 568 (2d Cir. 1993)).
Before an ALInayafford the opinion ofa treating physician less than controlling weight, he
must consider various factors, including: (1) the length of the treatmendmstap and
frequency of examination; (2) the nature and extent of the treatment relgiiqi33tthe medical
support for the treating physician’s opinion; (4) the consistency of the opinion witbctrel as
a whole; (5) the physician’s level of specialization in the area; and (6) atiterd tending to
support or contradict the opinioisee20 C.F.R. § 416.927(c)(2)6); see also SchisleB F.3dat
567. However, the ALJ need not explicitly address each factor in his an@gsiAtwater v.
Astrue 512 F. App’x 67, 70 (2d Cir. 2018ummary order) Ve require no such slavish
recitation of each and every factor where the’Altdasoning and adherence to the regulation are
clear.” (citingHalloran, 362 F.3d at 3132)); Suarez v. Colvinl02 F. Supp. 3d 552, 574
(S.D.N.Y. 2015)"[l] n rejecting a treating physiciagmopinion, an ALJ need not expressly
enumerate each factor considered?).

Here, the ALJ noted that Plaintiff had long been a paéitiite Bowen Center but
concluded that Dr. Gomez’s opinion was inconsistent with the record as a whals@mated
additional factors that undermined Dr. Gomez’s opinion. (R. 45—-46.) Citing to specific portions

of theadministrativerecord,the ALJ explainedthat Dr. Gomez’s finding of moderate-marked

11



limitations in various functional areas conflicted with tneant recordaindfindings made by
other physiciansvho examined Plaintiff (Seeid. at46.) The ALJalso explainedhat Dr.
Gomez’s opinion was “supported only by [Plaintiff's] subjective complaintsl’) (I find these
reasons sufficiertb support the ALJ’s decision to afford less than controlling weight to Dr.
Gomez’s opinion.See Lewis v. Colvjb48 F. App’x 675, 678 (2d Cir. 201@ummary order)
(holding that ALJ was not required to give treating physician’s opinion controlénghivwhere
it was “inconsistent with [the physician’s] own prior opinions and the findings of the othe
medical examiners, and was based on [plaintiff's] subjective @ngl (citingHalloran, 362
F.3d at 32))Roma v. Astrue468 F. App’x 16, 18-19 (2d Cir. 2012) (summary order) (holding
that ALJ “properly declined to accord controlling weight” to opiniotreating physician where
assessment “vgainconsistent in material respects with other substantial evidendé¢was
doubtful as it was basedrgelyupon [plaintiff’'s] subjective responses”). | therefore conclude
that even assuming that Dr. Gomez qualified as a treating physician, the ALJ did at# thel
treatng physician rule in his assessment of Dr. Gomez’s opinion.
B. Development of the Administrative Record

Plaintiff contends that the Commissiori@ited to properly develop the administrative
record in two respects: first, he argues that the ALJ shouldtalkeeadditional steps to obtain
further treatmentecordsfrom the Bowen Center, and second, he contemaishe Appeals
Council improperly dclined to reviewhe ALJ’s decision after Plaintiff submitted new and
material evidence for the Council’'s considerati¢geePl.’s Obj. 2-3, 5-6.)

As a general rule, an ALJ has an affirmative duty to develofattealrecord. Rosa v.
Callahan 168 F.3d 72, 79-80 (2d Cir. 1999). Due to the adversarial nature of a Social

Security hearing, “[t]he duty of the ALJ, unlike that of a judge at tridf igwvestigate and

12



develop the facts and develop the arguments both for and against the grantingfié.Bf
Vincent v. Comm’r of Soc. Sg651 F.3d 299, 305 (2d Cir. 2011) (quotBgtts v. Barnhart388
F.3d 377, 386 (2d Cir. 2004)). Moreover, “it is the well-established rule in our circuigubhat
a duty exists “[e]Jven when a claimant is reprdged by counsel.Moran v. Astrug569 F.3d
108, 112 (2d Cir. 2009).

With respect to treatment records from the Bowen Cente€ahemissionemadetwo
attempts to acquiradditional informatiorfrom the facility—first on December 12, 2013, and
again on December 23, 2013e€R. 64—-65) This is all that thejoverning regulations require.
See20 C.F.R. 88 404.1512(d), 416.912(d) (explaining thaCivamissionefwill make an
initial request for evidence from your medical source and . . . if the evidence hasmot be
received]] will make one followup request to obtain the medical evidence necessary to make a
determination”);see alsaCruz v. Astrug941 F. Supp. 2d 483, 496 (S.D.N.Y. 2013) (concluding
thatALJ “fulfilled his duty” to developrecord by twice requesting medical records from
plaintiff's treating physician). Plaintiff insists thagspite theetwo requestgo the Boven
Center the ALJ had an obligation to seek updated treatment records when Plestifiédat
his June 16, 2015 hearing before the ALJ bimasaw a psychiatrist at the Bowen Center monthly
and a therapist bireekly. (Pl.’s Obj. 2.) However, not only did tl@mmissionemake the
requisitetwo attempts to secure medical records from the Bowen Center in late 2013 but the
administrative recordlso contains extensive treatment records from the Bowen Center from as

late as May 2015.Sge, e.gR. 338—44, 368—-403%.)Ultimately, the ALJmade higdisability

8 Although, as discussed above, the ALJ’s obligation to develop the redstslesm where a claimant is
represented by counseke Moran569 F.3d at 1123t is worth noting that Plaintiff's counsel made several
submissions of Bowen Center records prior to the ALJ hearing andgdhe hearing, made no objection regarding
alleged mising records from the Bowen Centeor from any other institutier-when the ALJ asked whether
counsel had “any comments or objections to anything in [Plaintiffes]'fi(R. 80.)

13



determination based on extensiedical evidencencluding treatment notes, treating source
opinions, and consultative reports from numerous facilities (inclutim@owen Centg¢rand
physicianscovering the entire relevant time period. Where, as hiiere are no obvious gaps
in the administrative record, and where the ALJ already possesses a compleéd Inn&dry,
the ALJ is under no obligation to seek additional information in advanegeating a benefits
claim” Rosa 168 F.3dat 79 n.5 (internal quotation marks omitted).

Plaintiff also contends that remand is warranted based on new evidence that hiedubmit
to the Appeals Council in the form of an October 26, 2@&5tal ImpairmehQuestionnaire
from psychiatristosepiCharles. (R. 558—64.) ThAppeals Council willagree to review an
ALJ’s determinationf it “receives additional evidence that is new, material, and relates to the
period on or before the date of the hearing decision, and there is a reasonable fyrtiz=titie
additional evidence would change the outcome of the decision.” 20 C.F.R. 88 404.970,
416.147Qsee also Perez v. Chatéf7 F.3d 41, 45 (2d Cir. 1996). Here, in its March 28, 2016
Order, the Appeals Counakplained that itonsidered Dr. Charles’s opinion, along with other
additional records submitted by Plaintiff, (R.526), but concluded thatviewof the ALJ’s
decisionwas not warranted because the additiewalencedid not render the ALJ’s “action,
findings, or conclusion [] contrary to theeightof the evidence of recofd(id. at 2). After the
Appeals Council denied review, the new evidence considered Bpgieals Council became
part of the administrative recor&ee Perez 77 F.3dat 45 (“[W]e hold that the new evidence
submitted to the Appeals Council following the At dlecision becomes part of the
administrative record for judicial review when the Appeals Council deniesnr®f the ALJS

decision’).

14



Thus, the only question before this Court—éeforeJudge Freemanwas whether,
considering thexpandeddministrative recat, which included Dr. Charles’s October 26, 2015
opinion, the ALJ’s decision was supported by substantial evideédwed. at 46 (“When the
Appeals Council denies review after considering new evidence, we simply re@@&ntire
administrative record, which includes the new evidence, and determines\asyrcase, whether
there is substantial evidence to support the decision of the [Commissioner].”). Asabote,
this is a very deferentiahquiry, see suprdart 1A, and | conclude that Dr. Charles’s opinion
does not render the ALJ’s decision contrary to the weight of the expanded record.r.Like D
Gomez’s opinion, Dr. Charles’s opinion was offered in the foria pfeprinted Mental
Impairment Questionnaire, in whi@hr. Charles largely checked boxes to identify Plaintiff's
symptoms. $eeR. 558-64.) Such astandardizedorm is of limited evidentiary value, and
courts routinely discount medical opinions offelsdsimilar preprintedforms. SeeSabater v.
Colvin, No. 12€V-4594 (KMK) (JCM), 2016 WL 1047080, at *5 n.6 (S.D.N.Y. Mar. 10, 2016)
(“It also bears noting the limited value of the standardized check-box formdy areic
considered ‘only marginally useful for purposes of énggd meaningful and reviewable factual
record.” (quotingHalloran, 362 F.3d at 31 n.2)}ee alsdlodzinski v. Astrug274 F. App’x 72,
73 (2d Cir. 2008) (noting that physician’s report “prepared on a standardized mehigibe-
form issued by the New York State Office of Temporary and Disabilisfséence” was “only
marginally useful” (internal quotation marks omittedJheadministrativerecord also does not
establish that Plaintiff and Dr. Charles had an ongoing treatment relationstapefdre,
considered in the context of thetiee record, | conclude that the new evidesoémittedo the

Appeals Council does not warrant remand.
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C. Credibility of Plaintiff’'s Subjective Complaints
Finally, Plaintiff challenges the ALJ’s assessment that Plaintiff's testimiomg dune
16, 2015 hearing before the Alads “not entirely credibletoncerning the intensity,
persistence, and limiting effescof his symptoms(R. 43.F The ALJ is responsible for
evaluating a claimant’s credibility and deciding whether to credit or disérnisdubjective
estimate of the degree aklimpairment. SeeAponte v. Ség, Dep't of Health & Human Servs.
728 F.2d 588, 591 (2d Cir. 1984). The applicable regulations provide for a two-step process for
evaluating a Plaintiff's selfeported testimony about his own symptoms:
First, the adjudicator must consider whether there is an underlying medically
determinablghysical or mental impairment, i.e., an impairment that can be shown
by medically acceptable clinical and laboratory diagnostic techniques;dlak
reasonably be expected to produce the individual’s pain or other symptoms. . . .
Once an underlying medhl impairment that could reasonably be expected to
produce the symptoms is shown, the second step is for the adjudicator to evaluate
the intensity, persistence, and limiting effects of the individual’'s symptoms to
determine the extent to which the symptoms limit the individual’s ability to do basic
work.
SeeSarchese v. BarnharNo. 01CV-2172(JG), 2002 WL 1732802, at *7 (E.D.N.Y. July 19,
2002) (internal citations and quotation marks omitted). The ALJ “is not require[d]dptabe
claimant’s subjectie complaints without questionGGenier v. Astrug606 F.3d 46, 49 (2d Cir.
2010), but rather musbnsider “all of the evidence in the record and give specific reasons for
the weight accorded to the claimant’s testimbmyicantara v. Astrug667 F. Supp. 2d 262, 277
(S.D.N.Y. 2009).

Here, the ALXetermined that Plaintiff's medically determinable impairments could

reasonably be expected to cause the symptoms Plaintiff des¢fRoekB); however, the ALJ

9 During the hearing, Plaintiff testified that he suffered from anxietdepression and struggled to focus,
concentrate, and remember things. (R-83B) He also stated that he could only assist “a little bit” with chores
around the homeid. at 85), and that while he took the subway unaccompanied to the hebimg so mde him
“really nervous,” {d. at 84).
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found Plaintiff's subjective complaings to tle intensity of those symptoms not wholly credible
for three reasons. First, the ALJ noted that Plaintiff's complaints conedthet objective
medical evidence in the recoiidcluding the assessments of several physicians, which
determined thaPlaintiff's symptoms were less debilitating than Plaintiff contended and that,
among other things, Plaintiff's attention, concentration, and memory were larggaly Seeid.
at43-45) Plaintiff argues that based on the regulations in effect at the tiheeALJ issued his
decision a credibility determination “cannot be made solely on the basis of objective medical
evidence,” Pl.’s Obj. 3—4(internal quotation marks omittegdhowever Plaintiff fails to address
the other reasons proffered by the ALJ for discounting Plaintiff's subjexbivglaints.

The ALJalsoexplained that Plaintiff's testimony was undercuthisyown responses in
his Activities of Daily Livingreport which suggsted that the daily activitsghat Plaintiff
acknowledged he was capableperforming—including grooming, cooking, cleaning, doing
laundry, grocery shopping, using public transportation, attending medical appointmdnts, a
spending time with friends aridmily—were “not limited to the extent one would expect, given
[Plaintiff's testimony of disabling symptoms and limitations.” (R. 47, 218-29.) Find#fg,ALJ
noted that Plaintiff's treatment regimen was relatively conservatidehad remained constant
over time. Sedd. at48 (explaining that Plaintiff's “treatment has essentially been routine
and/or conservative in nature” and that Plaintiff's “psychotropic medicatiomeelgas remained
essentially unchanged since his initiation of mental hea#trtrent in 2013”).)\While a
conservative treatmenegimen, without more, is insufficient to justify the denial of disability
benefits,seeBurgess 537 F.3cat 129, an ALJ may consider it in combination with other factors,
cf. id. (“The fact that a patient takes only osbe-counter medicine to alleviate her pain may []

help to support the Commissioner’s conclusion that the claimant is not disabledatthat f

17



accompanied by other substantial evidence in the record . . . .").

In making his credibility determinatiorhe ALJ appropriately considered, among other
things, theobjective medical evidence, Plaintiff's daily activities, and Plaintdbaservative
treatment regime See20 C.F.R.8 404.1529(c)(2p€rmitting consideation of“objective
medical evidence”)id. § 404.1529(c)(3)(i) (consideration ‘wfaily activities”);

id. § 404.1529(c)(3)(iv)fv) (consideration omedication and treatmentBased on the evidence
cited by the ALJ and Judge Freemafind that substantial evidence supportieel ALJ's
conclusion that Plaintiff gomplaints oextremedebilitation were notully credible.

D. Remainder of the Report

| have reviewedor clear errothe remaindeof JudgeFreemars thorough Report—
including the conclusion that Plaintiff waived any argument that the ALJ er@cerlooking
evidence of Plaintiff's seizure disord&sand find none.

IV. Conclusion

Based upon the above, | adopt the Report in its entirety. Plaintiff’'s motion for judgment
on the pleadings, (Doc. 14), is DENIED, and the Commissioner’s cross-motion forgadgm
the pleadings, (Doc. 16), is GRANTED. The Clerk of Court is respectfully ddeotenter
judgment on behalf of Defendant and close this case.

SO ORDERED.

Dated: November 1, 2019
New York, New York

United States District Judge

10 As noted abovesee supran.4, Plaintiff does not object tdudge Freeman’s detrination that Plaintifivaived
anychallenge to the ALJ’s conclusions with respect to his seizure disord
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