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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF NEW YORK

SPECRITE DESIGNLLC,
Plaintiff,

—against- OPINION AND ORD ER

ELLI N.Y. DESIGN CORP.,J. KOKOLAKIS 16 Civ. 615ER)
CONTRACTING, INC., UBERTY MUTUAL
INSURANCE COMPANY, AND JOHN DOES 1
10,JOHN DOES 10,

Defendang.

Ramos, D.J.:

Specrite Design, LLC*Specrité or “Plaintiff”) brings this action againglli N.Y.
Design Corp. (“Elli"), J. Kokolakis Contracting Inc. (“Kokolak)sand Liberty Mutual
Insurance Company (“Liberty Mutualgbllectively,the “Defendants), alleging that Elli
breached an agreementder which Plaintiff performed labor and furreshmaterialsin
connection witha contract for @ublic improvement projectSpecritealsoseeks to foreclose on
alien and asserts a claim agditise discharge of lien bond acquired to insu(éi “Lien
Foreclosure Claims”)Beforethe Courtis Kokolakis and Liberty Mutual’snotion to stay
Countsl andll of the Complaint, pending the outcome akatedaction inNew York County
Supreme CourtFor the reasons set forth below, Kokolakis and Liberty Mutuabsion is

GRANTED.

Dockets.Justia.com


https://dockets.justia.com/docket/new-york/nysdce/1:2016cv06154/461127/
https://docs.justia.com/cases/federal/district-courts/new-york/nysdce/1:2016cv06154/461127/33/
https://dockets.justia.com/

Background

A. Factual Background!

On August 2, 2012, Kokolakis entered into a public improvement coitinact
“Contract”) with the Dormitory Authority fothe State of New York (“DASNY"jor a project
known as the Bronx Mental Health Redevelopment, Children’s Center, Bronx, New York (the
“Project”). Complaint (“Compl”), Doc. 111 8, 16 Trif Decl. Ex A, at1-2. On April 28, 2014,
Kokolakisentered into an agreement (the “Subcontract”) &lthwherein Elliagreed to
fabricate and install architectural woodwork, casework, and millfwrthe Project.Answer at
8; Trif Decl. Ex. A, at23. The Subcontract expressly allows Kokolakis to ti¢@dny monies
due or to become due” to Elli in case of Elli's defaudt. at 14. Sometimetherafter,Elli, in
turn, entered into an agreemevith Specrite(the “Specrite Subcontractpursuant to which
Specriteagreed to furnish certain labor and eratls for the ProjectCompl. { 8.

Elli allegedlybreached the Specrite Subcontiagfailing to paySpecritethe full amount
due for labor performed and materials furnisfedhe Project.ld. at] 11. On March 14, 2016,
Specritefiled with theDASNY a Notice of Lien for Public Improvement (the “Lien&)aiming
that Elli owed$109,763.91 for work performed under thme&rite Subcontractid. at{{13-14.
Subsequently, Liberty Mutual issued a bond, bearing the bond number 015049636, discharging

the Lien (the “Discharging Bond®.Id. at{ 18.

! The following factual background is based on allegations in the Comy@adthe declaration, memoranda, and
exhibits submitted in connectiavith the motion to stayEvidence outside of the pleadings maybe considered by
courtto determine factual issu@sexamining a motion to stayKappel v. Comfort914 F.Suppl056 (S.D.N.Y.
1996)

2 Kokolakis and Liberty Mutual clairthat the bond waissued by Kokolakis as principal and Liberty Mutual as
surety. Mem. Supp. Mot. Stat 3.



B. Related State Action

On March 21, 2016, Elli filed eontract breachlaim against Kokolakis and Liberty
Mutual in the Bronx County Supreme Co(f$tate Court Action”) seeking to recover
$221,716.77 due under the Subcontract. Trif Decl., Ex. B. On June 27, 2016, Kokolakis and
Liberty Mutual filed an answer to the state court comp|aetying thebreach claimand
counterclainmg that Elli breachedhe Subcontradly, among other thingspérforming ts scope
of work in a poor and unworkmanlike manner and failing to cure its defaults under the
Subcontract.”ld., Ex. C, at 6.

On September 12, 2016, theateCourt Action was transferred to New York County
pursuant to the parties’ stipulatioid., Ex. D. On July 7, 2016, the parties commenced
discovery in the ateCourt action.ld., Ex. E & F.

C. Procedural History

On August 3, 20165pecritefiled this actionto recover moneglueunder theSpecrite
Subcontract. Compl. (Doc. 1). In the ComplaBpecriteasserts eight causes of actibmo of
which are relevant to this motiorCount lis a claimfor foreclosure of the Lien, ar@ount Ilis
a claimto recover under the Discharging Boftdgether with Count |, the “Foreclosure
Claims”). Id. at 3-5. Elli answered on September 29, 2016. Doc. 20. In the same document,
Elli also asserted crostaimsagainst Kokolakis and Liberty Mutual foreach of the
Sulcontractasking to recover $221,716.77d.

On October 25, 2016, Kokolakis and Liberty Mutfil@d the instant motion to stdkie

Foreclosure ClaimsDoc. 28.

3 Kokolakis and Liberty Mutual also moved to dismiss the eobsisns brought by Elli. Doc. 240n Nov. 23,
2016, the parties submitted a stipulation to withdraw the @lag®s and motion to dismiss creslaims. Doc. 28.
Therefore, the Court will not address Elli's cradaims.
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Il. Legal Standards

A stay is “not a matter of rigfiteven wherarreparable injury might resultVirginian
Ry. Co, 272 U.S. 658, 672 (1926Rather, it is‘an exerciseof judicial discretion,” and “[t]he
propriety of its issue is dependent upon the circumstances of the particularidase672—73.
Yet the Court’s discretion is not unguidedappel v. Comfort914 F.Supp. 1056, 1058
(S.D.N.Y. 1996). A court may stay proceedings in one suit to abide by the proceedings in
another even if the parties or the issuehienttvo cases are not identic&laspian Investments,
Ltd. v. Vicom Holdings, Ltd770 F.Supp. 880, 884 (S.D.N.Y.194titing Landis v. North Am.
Co, 299 U.S. 248, 254 (1936)).

Courtsexaminingmotions to stayonsider five &ctord: “(1) the private interests of the
plaintiffs in proceeding expeditiously with the civil litigation as balanced ag#ie prejudice to
the plaintiffs if delayed; (2) the private interests of and burden on the defen@aie ipterests
of the courts; (4) the interests of persons not parties to the civil litigation; atiek (BYiblic
interest. Royal Park Invs.SA/NV v. Bank of Am. Co®d1 F. Supp. 2d 367 (S.D.N.Y. 2013);
see alsd'radewinds Airlines v. Soro2009 WL 435298S.D.N.Y. 2011) ¢taying a civil case
pending the disposition of a contested default judgment before the Superior {GbarState of
North Carolina). In balancinifpese factorscourts must maka caseby-case determination, in
which the basic goal is to avoid prejudidéolmar Distributors, Inc. v. New York Post Cb52
F.R.D. 36, 39. (S.D.N.Y. 1993). “The proponent of a stay bears the burden of establishing its

need.” Clinton v. Jones520 U.S. 681, 708 (1997).

41n Kokolakis and Liberty Mutual’'snemorandunin suppat of their motion to staytheycite tothe severfactor
test inDe Carvalhosa v. Lindgres46 FSupp.228, 230 (S.D.N.Y1982). MemSupp. Mot. Stayat 3. However,
De Carvalhosaconcerns a motion for a staherethere is a federal proceeding amdimilar cause of action
pending in state courtdere theinstantfederalaction and state action involdéferent parties and different cagse
of action SeeMem. Supp. Mot. Stayat 3—4. In any eventif the Court applied the sevdactor test, th@utcome
would be no different
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II. Discussion

A. The Balancing of Interestsand Prejudice to the Parties

Section 5 of New York State’s Lien Lagvovides that persons performing labor for or
furnishing materials to a contractor or the subcontractor for a public imprave@naogect, upon
timely notice, could file a mechanics’ lien for the value of the labor perfibrivecKinney's
Lien Law &. There is no dispute that Lien Law 85 applies to this actoid, the parties agree
thatthe Lien and notice were timely filed. Compl. 14; Mem. Supp. Mot. Stay, at 3. Badspart
also agree that the amount of the lien futdle amount due from Kokolakis to Elli under the
Subcontract—determines what Specrite can recover under the Lien Foreclosure Cldims.
parties disputecenters orthe point at which we look to see how much is in the lien fund.

Kokolakis and Liberty Mutuahsserthatbecause the Subcontract expressly allows
Kokolakis to utilize earned and unearned funds to anyedefault orElli's part, Kokolakis has
the right to use monies otherwise payable te-Eilt., the lien fund—to pay foranywork
required tocure the defaultMem. Supp. Mot. Stay, at 5-6. Therefore if the State Court
determines that Elli defaulted,could find that the lien fundias properly depleteass a result of
Kokolakis’'s subsequent efforts to cure the defaRbply Mem. Supp. Mot. Stay, at 45 (citing
Scarsdale Nat. Bank & Trust Co. v. U.S. Fid. & Guar.,@64 N.Y. 159 (1934))In that event,
the argument continues,stay here is appropriate because the State Court Action may render the
instant action moot if there is nothing left in the fudem. Supp. Mot. Stay, at 5-6.

In contrastSpecriteargueghatunder Lien Lawg5,the Lien Foreclosure Claintarn on
the amount duéom Kokolakis to Elliat the timehe lien was filed-here on March 14, 2016—
not whether there was a subsequent defautillby Mem. Opp. Mot. Stay, at 3—4 (citing

American Radiator Co. v. New Yo&3 N.Y. 193 (1918)). In other word3pecritecontends



thatif the lien fund was sufficient to satisfsi{Specrite’s) Lieras of March 14, 2016, it is
immaterial whether Ellsubsequently defaulted. Specrite contendstiga¢xistence and extent
of a lien fund is “an extremely fact sensitive issue,” and“daeful attention must be paid to
the timing of the filing of the liens, as well asevhany alleged default occurrédd. at 4.

Kokolakis has the better of the argument. Courts have uniformly held that under Lien
Law 8§5,° the right to a liercan only be enforced to the extent of the amount “due or to become
due to the contractor or subcontractor on whose creditather and materials are furnished
under his contract.” Hempstead Concrete Corp. v. Elite Assocs.,, 1863 A.D.2d 521, 523
(1994) see alsaHarsco Corp., Patent Scaffolding Co. Div. v. N.Y. City 'Dep Gen. Servs.
1993 WL 138829, at *3 (S.D.N.Y. Apr. 23, 1998iplding that a lienor who supplied materials
to a subcontractas “restricted in his claim to satisfaction out of whatever amount, if any, is due
and unpaid from the contractor to the subcontragtoihe upshot of the foregoing is thaider
New York law,a party supplying material® asubcontractohas only aderivativelien, being
substituted to the right of the subcontract8ee Rukeyser v. Fountain & Choate,.Jd85 A.D.
263, 267 (1st Dep't 1918)In the absence of fraud betweere theneral contractor and his
subcontracto. . .one performing labor or furnishing materials to the latter becomes entitled, by
subrogation only, to his right to file a mechanic's lien for moneyatu® grow to from the

former . . .").% Here,even though thé.ien was discharged by the issuance of Liberty Migual

5The Court, sitting in diversity, shall apply New York law on substamtigéters such as the interpretation of
payment bonds for public works projectSasperini v. Center for Humanities, In618 U.S. 415, 427 (1996).

5To be sure, there may be instances in which this statutory schemesrenfadér results, as when an innocent
subcontractor goes unpaid because the general contractor has defaultechpditiént limitation ofSection 5 of

the Lien Law has not gone unit&td. SeeGraham Architectural Prod. Corp. v. St. Paul Mercury Ins.,G03 F
Supp. 2d 274, 279 (E.D.N.Y. 2004) (noting th&tridthing is due on the contract between the contractor and the
public entity, an individual supplying materials or labortfug project cannot have a lien under’8(Biting Upson

v. United En¢g & Contracting Co, 72 Misc. 541544 (Sup. Ct. 1911) see alsaChittenden Lumber Co. v.
Silberblatt & Lasker, Ing.288 N.Y. 396, 40Q1942) (commenting on & “the courts, and apparently the
Legislature, ecognized the fact that ‘if . the contractor owes no money then laborers employed by the
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surety bond, the same test for the validity of a lien and the amount in the lien fund apgtes. “T
filing of a bond does not extinguish the lien but merely shifts it from the public funde to t
bond.” Chelsea Equip. & Servs. Corp. v. N.Y. City Health & Hosps. Cdip. 96 CIV. 0147
(MBM), 1997 WL 790581, at3 (S.D.N.Y. Dec. 24, 1997)Accordingly, an action to enforce a
discharged lien is in substance an action to test the yatiflithe lien and to enforce the lien to
the extent it is validid.

Applying the foregoingKokolakis is right that the State Court Actjomhichwill decide
whetheror not Elli has defaulted, and how much Kokolakis spent or will spend to cure the
defaut, will determinethe existence and extent of the lien furfdaintiff relies exclusively on
American Radiator Co. v. New YorR23 N.Y. 193, 198 (1918Yor the argument that it is
entitled to whatever was in thien fund—up to the amount of his claim—at the time it filed the
lien. Mem. Opp. Mot. Stay, at 3—4. However, in that case, the court reattiee conclusionthat
a contractor’s subsequent default did not terminate subcontractor’s rights untlen thecause
the contract expressly providléhat progress payments thadhseen certified “shall be made in
installmens.” Hence American Radiators inapposite.

This case is more akin fcarsdale Nat. Bank & Trust Co. v. U.S. Fid. & Guar.,264
N.Y. 159, 163 (1934) In that case, as in thmstant casethe contractallowedthe ownetto apply
earned monies to complete the project in casth@tontractor's default In Scarsdale Nat.

Bank the contract provided

subcontractor, like persons furnishing materials éostbcontractor, may go unpaid™) (quotiDgvitt v. Schottin,
274 N.Y.188,194 (1937)).1t is for this reason that in 1938, the New York legislature enacted Sa&ioaf the
Finance Law, which provides thdbr any “contract for the prosecution of a public improvement for pubdic
benefit corporatiofi,a condition to the approval of such contract is “a bond guaranteeing prompt payment
moneys due to all persons furnishing labor or materials to the contoa@ny subcontractors in the prosecution of
the work provided for in such contractNouveaundus. Inc. v. Liberty Mut. Ins. G011 WL 10901796, at *1
(S.D.N.Y. Sept. 7, 201XFiting N.Y. State Fin. Law § 137(1)). However, the parties agree tha7 &

inapplicable in this caseDoc. 31, at 2Doc. 32.



“If the work to be done under this contract shall be abandoned by the tmwntrac

.. the commission shall thereupon have the power to complete or contract for the

completion of the work . ... The expenses, losses or damages so charged shall in

addition to any other indemnification provided for elsewhere in this contract, be
deducted and paid by the commission out of such moneys as may be due or may

at any time thereafter grow due to the contractor under and by virtue of this

contract, or any part thereof.”
Scarsdale Nat. BanR64 N.Y.at 162.

Similarly, in this case, the Subcontract between Kokolakis and Elli provides that should
Elli at any time default, Kokolakis shall “have thght to [rlemedy the default by . . . correcting,
furnishing, performing or otherwise completing the work . . . , and deducting the cost . . . from
any monies due or become due to [Elli].” Trif Decl. Ex. A, at 14.

Therefore, if the State Court determined that BHd defaulted, Kokolakisvould be
entitled to utilize monies earned by and unpaid to Elli to do the work properly, and the amount of
the lien fund would be the difference between the cost of completion and monies aained
unpaid to Elli at the time of the defaullhus,if Kokolakis expended more money to complete
the Project thn it owed to Elli, there would be nothing in the lien fund, and Specrite would have
no right to recover under the Lien. If this happened, the Lien Foreclosure Claims would be
rendered moot.

Additionally, the Court is not persuaded by the argurtf@tiSpecritels not a party in
the State Court Action and thus should not be bound by the decision in thatlcsutell
settled that a neparty could be bound by a judgementthe same issugits interests are
derivativefrom a party in the previousction. See Bernhard v. Bank of Am. Nat. Trust & Sav.
Ass'n 19 Cal. 2d 807, 812 (1942%pecifically,issue preclusion applies if “(1) the issue in

guestion was actually and necessarily decided inoa proceeding, and (2) the party against

whom the doctrine is asserted had a full and fair opportunity to litigate the nstheefirst



proceeding.”Colon v. Coughlin58 F.3d 865, 869 (2d Cir. 1995). Here, Specrite’s right under
the Lien is derivativef Elli's right under the SubcontracAs plaintiff in the State Court Action,
Elli has the opportunity to fully litigate its rights and remedies against Kokolakish, as
noted,will determine the existence and extent of the lien fmdl will be binding on Specrite.
SeeGreco v. Local.com Corp306 F. Supp. 2d 653 (S.D.N.Y. 2011) (holding that res judicata
barred plaintiff's derivative claim against the same defendleh anotheplaintiff in the prior
action vigorously prosmitedthe claim). Moreover,Specrite castill request information related

to the existence and extent of the lien fund through subpoenas. Reply Mem. Supp. Mat. Stay
6; see alsdMlem. Opp. Mot. Stay, at 5.

The Court notes that Kokolakimsnot made any showing of how long the State Court
Action would take to resolvelNeverthelessonce a decision is reached in 8tate @urt, which
has been in discovery for over a ydhge staywould be automatically lifted, and Speciitn
proceed with its Lien Foreclosure Clanm this Court.Moreover, ay loss caused by the stay
will be monetary in nature, and therefore will be susceptible to an award of in\&fiest Shing
Prod. (BVI) Ltd. v. Simatelex Manufactory C2005 WL 912184, at *2 (S.D.N.Y. Apr. 19,
2005). Accordingly, tis factor weighs for a stay.

B. The Court’s Interests

Courts grant staywherejudicial efficiencywill be promoted or the possibility of
conflicts between different courts will be minimize@atskill Mowntains Chapter of Trout
Unlimited, Inc.v. U.S. E.P.A,.630 F.Supp.2d 295, 304 (S.D.N.Y. 2009) (quotihy. Power
Auth. v. United Stated?2 Fed. CI. 795, 799 (Fed. Cir. 1999)). Maintaining an efficient docket
falls within “the power inherent in every court to control the disposition of the caustss on i

docket with economy of time and effort for itself, for counsel, and for litigaritsuis Vuitton



Malletier S.A. v. LY USA, Inc., 676 F.3d 83, 96 (2d Cir. 2012) (internal quotations omitted).
Here, as noted, Specrite’s Lien Foreclosure Claims are contingent upon the outcome in the State
Court Action. Indeed, to let this action go forward without a stay would lead to unnecessary
litigation that is time-consuming for this Court and for the parties. Accordingly, this factor
weighs for a stay.

C. The Interests of Persons Not Parties to this Litigation

Neither party has addressed the effect that a stay would have on non-parties to this action.
Accordingly, the Court finds this factor neutral.

D. The Public Interest

Neither party has addressed the effect that a stay would have on public interest.
Generally, considerations of judicial economy are viewed as relevant to the public interest.
Payne v. Jumeriah Hospitality & Leisure (USA) Inc., 808 F.Supp.2d 604, 604 (S.D.N.Y. 2011).
Accordingly, this factor weighs for stay.
IV.  Conclusion

For the reasons stated above, Kokolakis and Liberty Mutual’s motion to stay Count I and
Count II of the Complaint is GRANTED. The clerk of this Court is respectfully directed to
terminate the motion, Doc. 24. The parties are directed to attend a status conference on
August 9, 2017 at 11:30am to discuss a discovery schedule for the balance of the Counts.

It is SO ORDERED.

Dated: July 20, 2017
New York, New York

=5 (L

Edgardo Ramos, U.S.D.J.
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