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OPINION AND ORDER

Plaintiff Tonia Somone Gratrings this action pursuatd 8§ 205(g) of the Social

Doc. 19

Security Act (the “SSA”), 42 U.S.C. 88 405(g), sexkjudicial review ofa determination by the

Commissioner of Social Securifthe “Commissioner”) that she i@t entitled to Supplemental

Security Income (“SSI”) or disality insurance benefits (“DIB”).Plaintiff and Defendant cross-

moved for judgment on the pleadings pursuamute 12(c) of the Federal Rules of Civil

Procedure. On November 22, 2017, Magistdaidge Henry Pitman issued a detailed and

thorough Report and Recommendat(“Report” or “R&R”) recanmending that Plaintiff's

motion for judgment on the pleadings be gealnand the Commissioner’s cross-motion for
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judgment on the pleadings be denied. (Doc. Bejore me is Defendant’s objection to the
R&R. For the reasons discussed below, | adopt the Report in full.

I. Factual Background and Procedural History

| assume the parties’ familiarity with ti@cts and record of prior proceedings, and
restate only the information necessary to explain my decision.

Plaintiff was born in 1970. (R&R 3.) She rked part-time as an der clerk at a bakery
between 1994 and 2000ld{) In 2009, Nurse Practitioner Barbara Wells (“NP Wells”) at
Community Health Hudson River Healthcalmc. began treating Plaintiff.ld, at 5.) Plaintiff
visited NP Wells on February 14, 2013, complagnof sharp, stabbing pain in her lower back
for two days, which caused her to be unable to sldelp. NP Wells observed that Plaintiff had
an antalgic gait and a slight right spasm in her mid-Ba@.) NP Wells prescribed Plaintiff
hydrocodone-acetaminophen tablatd aeferred Plaintiff for am-ray of her spine.1d.) In a
letter dated March 29, 2013, NFells stated that Plaintiff wasable to work in any capacity
due to illness. I¢.)

After Plaintiff visited NP Wells on severalore occasions in 2013 complaining of back
and hip pain, NP Wells completed a Residualdtional Capacity (“RFC”) Questionnaire for
Plaintiff on December 10, 2013ld( at 6-8.) NP Wells stated that Plaintiff's diagnoses were
bursitis, coronary artery disegsand back pain, and that sheperienced lower back and hip
pain. (d.at 8.) NP Wells provided her opinitimat Plaintiff could lift up to ten pounds
occasionally, walk one-half block without restsignificant pain, sit and stand for ten minutes at

a time, needed to shift positions from sittingstanding or walking, and needed ten to fifteen

L A more detailed description of the underlying facts and procedural history is contained in Madjisigate
Pitman’s Report and Recommendation, dated May 11, 2017. (Doc. 18.)

2 Antalgic means “counteracting or avoiding pain, as a posture or gait assumed so as to lessen pain.” (R&R 5,
n.7.)



minute breaks every hour duriag eight-hour workday.ld.) NP Wells also opined that
Plaintiff would miss work morg¢han four days per month because of her impairmeids. (

NP Wells completed a second RFC Qumstiaire for Plaintiff on August 26, 2014ld(
at 8-9.) NP Wells again diagnosed Plaintiffrwdamong other things, lower back and hip pain.
She concluded that Plaintiff's impairments wouleduently interfere with her ability to perform
work-related tasks.Id. at 9.) NP Wells reiterated her opns that Plaintf would need hourly
breaks of ten to fifteen minutes and wounlds work three to four times a monthd.Y NP
Wells and Dr. Bryan Labrenz completed adifRFC Questionnaire for Plaintiff on October 24,
2014. (d.) They concluded—consistent with priguestionnaires—that &htiff would need
hourly breaks and would miss three to fouygiper month due to her impairmenttd. @t 10.)

On June 4, 2013 and January 15, 2014, Rtaudited Dr. Edward J. Kirby, an
orthopedic surgeon.ld. at 10-11.) During the seconppmintment, Dr. Kirby diagnosed
Plaintiff with lower back pain. Id. at 12.) On April 2, 2014, DKirby completed a Medical
Source Statement of Ability to Do Work-Relat&dtivities, in which he opined that Plaintiff
could carry up to fifty pounds occasionaliynd up to twenty pounds frequentlyd.(at 13.) He
also found that Plaintiff couldtdfior six hours and stand and wddk four hours during an eight-
hour workday, but that she could only sit for thaurs at a time and stand and walk for one hour
at a time without interruption.ld.) According to Dr. Kirby, Plaitiff could continuously climb,
balance, stoop, and kneel, and sheadaquently crouch and crawlld()

Plaintiff filed an application for SSI ofipril 16, 2013, claiming disability due to two
heart attacks, blood clots inrhlegs, diabetes, lower backipahigh blood pressure, and high
cholesterol. (R&R 2.) She later anted the onset date to March 16, 2018.) (Her claims

were initially denied on May 10, 2013. Aftefaintiff requested a hearing before an



administrative law judge (“ALJ"), Plaintiff—withhe assistance of an attorney representative—
appeared and testified ahaaring before ALJ Katherine Edgell on February 28, 200d1.2(3.)

A supplemental hearing was held on October 8, 2atlwhich a vocational expert testifiedd.(

at 3.) The ALJ issued a decision finding thktintiff was not disal@dd and denying her SSI

claim on January 29, 2015ld() The Appeals Council denied her request for review on July 28,
2016. (d.)

Plaintiff filed this action on September 2Z8)16. (Doc. 1.) | referred the case to
Magistrate Judge Pitman on September 30, 2016. (Doc. 7.) Plaintiff filed her motion for
judgment on the pleadings on March 20, 2015dd 12-13), and Defendant cross-moved for
judgment on the pleadings on May 15, 2017, (D&ds15). Magistrate Judd&tman issued his
Report and Recommendation on November 22, 2QDdc. 16.) Defendant filed its objection
on December 5, 2017, (Doc. 17), and Plaintlé#diher response on December 12, 2017, (Doc.
18).

11. L egal Standards

A. Review of the Magistrate Judge’s Report

A district court reviewing a magistratedge’s report and recommendation “may accept,
reject, or modify, in whole or in part, the fimds or recommendations made by the magistrate
judge.” 28 U.S.C. § 636(b)(1). A party manake objections to a report and recommendation
“[w]ithin 14 days after being served with a copfythe recommended disposition.” Fed. R. Civ.
P. 72(b)(2); 28 U.S.C. 8§ 636(b)(1). The distdourt “may adopt those portions of the report to
which no ‘specific, written objection’ is madas long as the factuahd legal bases supporting
the findings and conclusions set forth in thoseiges are not clearly erneous or contrary to

law.” Adams v. N.Y. State Dep’t of EQURS5 F. Supp. 2d 205, 206 (S.D.N.Y. 2012) (quoting



Fed. R. Civ. P. 72(b)). “If a party timely objettsany portion of a magirate judge’s report and
recommendation, the district court must ‘malkadeanovo determination of those portions of the
report or specified proposeadhflings or recommendationsudich objection is made.”Bush v.
Colvin, No. 15 Civ. 2062 (LGS) (DF), 2017 WL 1493689, at *4 (S.D.N.Y. Apr. 26, 2017)
(quotingUnited States v. Romant94 F.3d 317, 340 (2d Cir. 2015)).

A party’s objection “must be sgific and clearly aimed giarticular findings in the
R&R.” Bussey v. Rocko. 12-CV-8267 (NSR) (JCMP016 WL 7189847, at *2 (S.D.N.Y.
Dec. 8, 2016) (internal quotation marks omittefJ.]he court will reviewthe R&R strictly for
clear error when a party makes only conclusorgesreral objections, or simply reiterates the
original arguments.”ld. (internal quotation marks omittedyee also Ortiz v. Barklep58 F.
Supp. 2d 444, 451 (S.D.N.Y. 2008) (noting that reungmcourt “is only obligd to review the
Report for clear error” where “objections largedyterate the arguments made to, and rejected
by” the magistrate judgeYega v. ArtuzNo. 97-CV-3775, 2002 WL 374466, at *1 (S.D.N.Y.
Sept. 30, 2002) (“[O]bjections thate merely perfunctory responses argued in an attempt to
engage the district court in a rehashing ofslme arguments set forth in the original petition
will not suffice to invoke de novo review tie magistrate’s recommendations.”).

B. Review of the Commissioner’s Decision

In reviewing a social securitgaim, “it is not [the cours] function to determine de novo
whether plaintiff is disabled.'Schaal v. Apfell34 F.3d 496, 501 (2d Cir. 1998) (quotiigtts
v. Chater 94 F.3d 34, 37 (2d Cir. 19969ee also Riordan v. Barnhaitlo. 06 CIV 4773 AKH,
2007 WL 1406649, at *4 (S.D.N.Yay 8, 2007). Instead, a reviewing court considers merely
whether the correct legal standards were aglied whether substantevidence supports the

decision. Burgess v. Astryes37 F.3d 117, 128 (2d Cir. 2008Ee alsat2 U.S.C. § 405(g) (on



judicial review, “[t]he findingsof the Commissioner of Social Security as to any fact, if
supported by substantial evidence, shall be cenall). “Substantial eviehce means more than
a mere scintilla” and “means such relevawidence as a reasonable mind might accept as
adequate to support a conclusioBurgess537 F.3d at 127 (quotinidalloran v. Barnhart 362
F.3d 28, 31 (2d Cir. 2004)). Itis “a very defetial standard of review-even more so than the
‘clearly erroneous’ standard Brault v. Comm’r of Soc. Se&83 F.3d 443, 448 (2d Cir. 2012)
(citing Dickinson v. Zurkp527 U.S. 150, 153 (1999)). “Tlsebstantial evidence standard
means once an ALJ finds facts, [a reviewing fatan reject thoseatts only if a reasonable
factfinder wouldhave to conclude otherwiseld. (internal quotation marks omitted).
C. Disability Standard

To be considered disabled under the SSAaeneint must show an inability “to engage
in any substantial gainful actiy by reason of any medically tigminable physical or mental
impairment,” which has lasted oan be expected to last forleast 12 months, that is “of such
severity that he is not onlynable to do his previous wobkit cannot, considering his age,
education, and work experience, engage in any other kind of substantial gainful work.” 42
U.S.C. § 423(d)(1)(A), (2)(A). The Commissior®s established a five-step evaluation process
to determine whether andividual is disabledSee20 C.F.R. 88 404.1520, 416.920. The five-
step process is as follows:

First, the [Commissioner] considers whetkige claimant is currently engaged in

substantial gainful activity. If he is ndhe [Commissioner] next considers whether

the claimant has a “severe impairment”igthsignificantly limitshis physical or

mental ability to do basic work activife If the claimant suffers such an

impairment, the third inquiry is whether, based solely on medical evidence, the

claimant has an impairment which is lisiadAppendix 1 of the regulations. If the

claimant has such an impairment, the [@assioner] will consider him disabled

without considering vocational factorsuch as age, education, and work

experience; the [Commissiongtesumes that a claimant who is afflicted with a
“listed” impairment is unable to perform substantial gainful activity. Assuming the



claimant does not have a listed impairment, the fourth inquiry is whether, despite

the claimant’s severe impairment, he thasresidual functional capacity to perform

his past work. Finally, if the claimam unable to perform his past work, the

[Commissioner] then determines whethegrthis other work which the claimant

could perform. [T]he claimant bears tharden of the proof as to the first four

steps, while the [Commissioner] must prove the final one.
Berry v. Schweike675 F.2d 464, 467 (2d Cir. 1982).

III.  Discussion

Defendant objects to Magistrate Judge Bitia finding that the ALJ erred in her
assessment of the opinion evidence and thlexifeo make her RFC determination based on
substantial evidence. (Def.’s Obj.% $pecifically, Defendant contends that the ALJ
appropriately exercised her distion in assigning the opinions of NP Wells limited weight, and
the opinions of NP Wells were auted, there is not enough evidentéhe record as a whole to
assess greater limitations than those incorporated in the ALJ's RFC findidgat 4-8.) |
disagree, and adopt the Report.

A. Applicable Law

The “treating physician rule” provides thatreating physician’s opinion only “given
controlling weight if it is wellsupported by medical findings andt inconsistent with other
substantial record evidence.” Shaw v. Caéd, F.3d 126, 134 (2d Cir. 2000). In other words,
an ALJ need not afford great or controllingigle to a treating physian when substantial
evidence in support is lackingee Halloran v. Barnhar862 F.3d 28, 32—-33 (2d Cir. 2004).

Before an ALJ can afford a treating physiciassléhan controlling weight, she must consider

various factors, including: (1) the lengthtbé treatment relationship and frequency of

3 “Def.'s Obj.” refers to Defendant’s Objections to the Magistrate Judge’s Report and Recommendzdion, fil
December 5, 2017. (Doc. 17.)



examination; (2) the nature amgtent of the treatment relatsimp; (3) the medical support for
the treating physician’s opinion;)(the consistency of the opinievith the record as a whole;

(5) the physician’s levelf specialization in tharea; and (6) other factors tending to support or
contradict the opinionSee20 C.F.R. 8§ 416.927(c)(2)—(6&ee also Schisler v. Sullivad F.3d
563, 567 (2d Cir. 1993). While the ALJ need notliexy address eachaettor in her analysis,
she must provide “good reason” for the weigie gives to the tréag source’s opinionSee
Halloran v. Barnhart 362 F.3d 28, 32—-33 (2d Cir. 2004).

Under the regulations in effeat the time of the Commissier’s ruling, the opinions of a
treating nurse practdner were not given controlling weightee Genier v. Astru@98 F. App’x
105, 108 (2d Cir. 2008) (summary order). Rathezy there considered “other sources’ whose
opinions may be considered with respect to tversy of the claimant’s impairment and ability
to work, but need not bessigned controlling weight.1d. Nevertheless, thactors laid out in
20 C.F.R. 8 416.927 should still be applied in determining the weight assigned to “other
sources.” Titles Il & Xvi:ll & Xvi: Consideringdpinions & Other Evidence from Sources Who
Are Not “Acceptable Med. Sourcest Disability Claims; Considring Decisions on Disability
by Other Governmental & Nongovernment, SER03P (S.S.A. Aug. 9, 2006). The ALJ is
ultimately responsible for reaching an RFC assessment based on the record as a whole. 20
C.F.R. §8§ 404.1527(c)(2), 416.1927(c)(2).

B. Application

Defendant first argues that Magistrate Judge Pitman erroneously ruled that the ALJ did
not consider the appropriate factors in edfog NP Wells’ opinion evidence limited weight.
(Def.’s Obj. 4.) While Defendant correctly nothat the ALJ is not required to explicitly

address each factord(), there is no indicatiothat the ALJ even implicitly considered the



factors. In particular, is assessing NP Wells’ opinions limited weighAlti€'did not consider
that NP Wells had a lengthy treatment relatiopstith plaintiff and had been involved in the
treatment of her multiple impairmss.” (R&R 37.) In contrast, the ALJ afforded Dr. Kirby’s
assessment “partial weight,” despite the fact Blaintiff had only visitd Dr. Kirby twice, but
had been visiting NP Wells since 2009 and every three months for over 15 years. (R&R 37-38.)
In addition, the ALJ erroneouséittributed NP Wells’ opinioimited weight under the finding
that Dr. Kirby concluded that &htiff was not limited by her loweback pain, despite the fact
that Dr. Kirby diagnosed Plaintiff with lower tiapain and bursitis of the hip, noted she limited
ability to crouch and crawl, had decreased rasfgaotion in her lower back, and recommended
she receive treatmentld(at 38-39.) In other words, the Alfailed to consider the consistency
of NP Wells’ opinion with the record aswhole—including DrKirby’s findings and
diagnosis—because she failed to consider and misconstrued the record as a whole.

Indeed, the ALJ entirely ignored the sulosia evidence in tb record evidencing
Plaintiff's back and hip painln addition to Dr. Kirby’s diagosis of back and hip paind(at
40), Plaintiff's treatment notesid diagnoses indicate that she stdtechronic back and hip pain
throughout the relevant periodgl.(at 39). Plaintiff testifiedhat she had experienced, been
treated for, and needed substantial assistaneeresult of back pain for yearsd. @t 40.)
Significantly, the ALJ’s overlooking of evidenceyealing Plaintiff’'s back and hip pain was not
harmless error, since she did nattor it into her RFC analysisld( 41-42.)

Defendant contends that thact that a particular impairmewas not found severe at step
two of the analysis does not offer a basis fonaed. (Def.’s Obj. 5.) However, as Magistrate
Judge Pitman explained, the ALJ must neverthaessider Plaintiff’'s bacland hip pain in her

analysis even if she determiniess a non-severe impairmesge Parker-Grose v. Astrué62 F.



App’x 16, 18 (2d Cir. 2012) (summary onjl¢“A RFC determination must account for
limitations imposed by both severe and nonsevere impairmer8ali3pury v. ColvinNo.
13cv2805 (VEC)(MHD), 2015 WL 5458816, at *44 (DY. Sept. 1, 2015) (“[E]ven if non-
severe, the ALJ must account for limitati@rgsing from [a] mental impairment when
determining plaintiff's RFC.”)report and recommendation adopiééb. 13-CV-2805
(VEC)(MHD), 2015 WL 5566275 (S.D.N.Y. Sept. 2015), but the ALJ completely omitted
Plaintiff’'s lower back and hip conditions from rearalysis despite evidence in the record that
Plaintiff “regularly sought treatment for thesenditions and that NP Wells, Dr. Labrenz and Dr.
Kirby diagnosed plaintiff with these conditis,” (R&R 41-42). Were the ALJ to have
considered Plaintiff's back and hip pain agese or non-severe impairments, she may have
accepted the October 2014 RFC assessment of NIB &vie Dr. Labrenz that Plaintiff needed
unscheduled breaks and monthly absences from work.

Based on the foregoing, | agneéh Magistrate Judge Pitmareasoned conclusion that
the ALJ’s determination was not based on substantial evidence and that the matter should be
remanded to the Commissioner for further administrative proceedings.

IV. Conclusion

| have reviewed the remainder of Magistrate Judge Pitman’s thorough Report and
Recommendation for clear error and find none. &toee, | adopt the Repioin its entirety.
Plaintiff's motion for judgment othe pleadings, (Doc. 12), is GRANTED to the extent that this
matter be remanded for further proceedingd,the Commissioner’s cross-motion for judgment
on the pleadings, (Doc. 14), is DENIED. Thise#@&sremanded pursuantdentence four of 42
U.S.C. § 405(g) for further proceadis consistent witthe Report.

The Clerk of Court is respectfully directemlterminate the open motions at Documents

10



12 and 14 and close this case.
SO ORDERED.

Dated: November 15, 2018
New York, New York

Vemon S Brodelick
United States District Judge
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