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VERNON S. BRODERICK, United States District Judge

Before me are (1) Plaintiff's request for a preliminary injuncti@oc. 90); (2)
Plaintiff's objection to representation Defendants by the New Yoktate Office of the
Attorney Genera(“Attorney General’'s Office”) (id.); (3) Defendantsrequest that | dismiss
from Plaintiff's recently filed Second Amended Complaint those canfsagstion that |
previously dismissedDoc. 94), and(4) Defendants’ request that | sebriefing schedule for
Defendants’ anticipated motion to dismigsd,)( Because Plaintiff has failed to demonstrate
irreparable harm or a likelihood of success on the merits, her requagpreirminary injumction

is DENIED. Because there is no conflict of interest inherentenegpresentation of Defendants
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by theAttorney Generas Office, Plaintiff's request for disqualification is DENIED. Because
Plaintiffs Second Amended Complaintriearly identicato her First Amended Complaint,
Defendants’ request to dismiss the reasserted causes of action is GRADUEEheir request to
dismiss the newly asserted cause of action against current Attorney Gentitigalames is
DENIED without prejudice to renewa

I. Background and Procedural History

Plaintiff commenced this action on May 11, 2017 by filing a request to racderma
pauperis(Doc. 1), and a complaint against the City University of New York (“CUNY"g ity
University of New York Board of Truses, Hunter College of the City University of New York,
the Silberman School of Social Work at Hunter College, and fourYCaldNministrators, Nireata
Seals, John Rose, Jennifer Raab, and Roberta Nord, alleging varimssaflaiscrimination in
connectiorwith the rejection of her application for admission to‘thkastes of Social WorkK
("MSW”) program at the Silberman School of Social Work at HuntdleGg (Doc. 2.

By order dated June 6, 2017, andguant to a review of the initial complaint basgdn
Plaintiff's in forma pauperis statuas authorized by 28 U.S.C. § 1915(e)(2)(Rlismissedn
the basis of Eleventh Amendment immunity Plaintiff's (1) § 1981 and § 1888xhsserted
against CUNY, the CUNY Board of Trustees, Hunter College, lma&tlberman School, and (2)
the 8 1981 and § 1983 claims for money damages asserted against DefeadenBaRBb, Seals,
and Nord in their official capacities. (Doc. 5.) | also dismissenhtiffes Title VI claims
against Defendants Rose, Raab, Saald,Nord, because as individuals they do not receive
federal funding (Id.)

After requesting and receiving several extensions, Plaintiff fike Amended

Complaint on April 13, 2018, against CUNY, members of the CUNY Boardusitées in their



official and individual capacities, Hunter College of CUNY, the Silberi®ehool of Social
Work at Hunter College, James Milliken, former chancellor of CUMYis individual capacity,
along with Nireata Seals, John Rose, Jennifer Raab, Roberta Nokti@id Schneiderman, in
their official and individual capacities. (Doc. 31.)

On June 19, 2018, CUNY, Milliken, Seals, Rose, Raab and Nord all mowksihtissthe
AmendedComplaint (Doc. 36), noting that Hunter College and the Silberman School are not
suable entities and that CUNY is tbely proper institutional defendar(id. 2 n.2. On August
13, 2018, after being served, the CUNY Board of Trustees in itsabifiapacity, Eric T.
Schneiderman in his individual capacity, and Barbara D. UnderwledlActing Attorney
General, in her official capacity, filed a motion to dismissdating that theyoined in theJune
19, 2018 motion to dismiss filed by théher Defendants(Doc. 47.) By Opinion & Order dated
March 18, 2019, | dismissed alt Plantiff's claimsexcept forher(1) Title VI claim against
CUNY; (2) § 1983 claims against the CUNY Board of Trustees, Millilgeals, Rose, Raab, and
Nord in their individual capacities; and (3) 8§ 1981 claims against théYCBoard of Trustees,
Milliken, Seals, Rose, Raab, and Nord in their individual capacities. (Doc. 65

CUNY, the CUNY Board of Trustees, Milliken, Seals, Rose, Raab, and fNed an
answer on April 8, 2019. (Doc. 67.) |then held an initial pretaaference on May 14, 2019,
at whch Defendantstatedtheir intentto moveunder Federal Rule of Civil Procedure 14(r)
dismiss most of the remaining claims against Defendants mitlkdéridual capacities. Plaintiff
indicateda desire to (1) file a second amended complaini{2ni seek recusal of the Attorney
Generals Officefrom this case.During the conference, and subsequentlywrigen order
dated June 6, 2019, | directed Defendants to file their motion to dismissd®y20, 201%nd

granted Plaintiff leave to subsequegriile a second amended complaint; | also directed Plaintiff



to submit a letter requesting the amount of time she would need to do so.78Dol also
directedPlaintiff to inform me by letter whether she intended to file a madeeking removal of
the Attorney General' ©ffice from this case, and if so, how much time she would neéla to
such a motion (Id.) Finally, the parties were directed to meet and confer and submit aspdopo
case management plan and scheduling orddr. On June 10, 2019, | issued an order directing
the clerk to attempt to locate pro bono counsel to assist Plaintiffprafpounding discovery.
(Doc. 76.)

On June 20, 2019, Defendants filed their second motion to dismiss thdexine
complaint (Doc. 78.) On June 21, 29, the parties submitted a proposed case management
plan that scheduled the close of discovery for February 29, 202@. §Dp Subsequently,
Plaintiff submitted a letter informing me that she wished to arheng¢omplaint and move for
recusal of the Attorney General. (Doc. 88.) By order dated July 1, 2018¢tedirPlaintiff to
file herrecusal motion by July 29, 2019, dmel second amended complaint by August 29, 2019.
(Doc. 89.)

On July 29, 2019, Plaintiff submitted a letter requesting “permissiotteiodsthe MSW
graduate program at Hunter College Silberman School of Social Work asimdéustudent with
full tuition waiver/scholarship, living stipend and medical/dental insurancerasfgaeliminary
relief.” (Pl’s 7/29/19 Ltr.) Plaintiff also asserted that it is “a conflict of interest for theraey
general to represent a state employee who has violated CUNY, stateddiégaral laws as it
contradicts the mission of the NYAG.Id() On August 5, 2019, Defendants filed a letter

opposing this request on the grounds that she had failedk®the showing required for a

L4Pl.’s 7/29/19 Ltr’ refers to Plaintiff's July 29, 2019 letter requesting, among othegthadmission tthe MSW
program atheSilberman School of Social Work. (Doc. 90.)



preliminary injunction and that hemotion to disqualify the Attorney General failed as a matter
of law. (Dek.’ Opp)? On August 21, 2019, Plaintiff submitted a letter in further support of her
request. (“Pl.’s 8/22/19 Ltr.?)

On August 29, 2019, Plaintifiled a second amended complainat wasvirtually
identical to her amended complaint, except that references to Eric ei&aiman, the former
Attorney General of New York, were replaced by referetméd etitia James, the current
Attorney General of New York(SeegenerallySAC.) 4

On September 17, 2019, Defendants submitted a letter requesting thassthemi
claimsthat | had previously dismissed attét Plaintiff reasserteth the Second Amended
Complaint andalso asked that | satbriefing schedule for Defendants to rernbeir second
motion to dismiss. (Defs9/17/19 Ltr.}

IL. Discussion

Courts arebliged to construe pro se pleadings liberdllgyris v. Mills, 572 F.3d 66, 72
(2d Cir. 2009), and interpret them to raise the “strongest [clairasjlthy suggest,Triestman v.
Fed. Bureau of Prisongl70 F.3d 471, 4745 (2d Cir. 2006) (internal quotation marks omitted).
Therefore, even though Local Civil Rule 7.1 of the Local Rules of thetlSitates District
Courts for the Southern and Eastern Districts of Newrk requires motions to be made by
notice of motion with appropriate supporting documents, | consteuetiffls July 29, 2019

letter, (Doc. 90), and her August 22, 2019 letter, (Doc. 92), as comprisiogian for a

2“Defs’ Opp.” refers to Defendants’ August 5, 2019 letter in opposition tatifa July 29, 2019 letter. (Doc.
91.)

3“Pl.’s 8/22/19 Ltr’ refers to Plaintiff's August 22, 2016tterin further support oherJuly 29, 2019 letter
requesting admission tbe MSWprogram athe Silberman School of Social Work. (Doc. 92.)

4 “SAC” refers to Plainff's second amended complaifited on August 29, 2019(Doc. 93.)

5 “Defs’ 9/17/19 Ltr.” refers to Defendants’ September 17, 2019 letter reqgeamong other things, that | dismiss
the reasserted claims in the Second Amended Complaint that Irkaibpsly dismissed. (Doc. 94.)



preliminary injunction and a motidn disqualify the New York Attorney General from
representing Defendants.address each issue in turn below.
A. Plaintiff's Requesfor Preliminary Injunction

Plaintiff argues thal “already determined that [she] can prevail on the merits” by
granting her request for pro bono legasistanceand that she is harmédh] y not being able to
get her education and degree” that she coskdta help people. (Pl.’s 8/22/19 Ltr. Zhe
misconstrues my order granting her pro bono legal assistance, & faiéet the criteria for
the relief she seeks.

To obtain a preliminary injunctio moving party must demonstrate: “(ineparable
harm in the absence of the injunction and (2) either (a) a likelihoactoéss on the merits or
(b) sufficiently serious questions going to the merits to makma thé&ir ground for litigation and
a balance of hardships tipping decidedly in the movant’s fawdyWebGrocer, LLC v.
Hometown Info., Ing375 F.3d 190, 192 (2d Cir. 2004) (citation omitted). When an injunction is
“mandatory” rather than “prohibitory=that is, where it seeks to alter the status quo rather than
maintain it—a higher standard applies and requires the movant to show “a cdrystantial
likelihood of success on the meritdN. Am. Soccer League, LLC v. United States Socceén,Fed
Inc., 883 F.3d 32, 37 (2d Cir. 2018Although a district court generally conducts an evidentiary
hearing on a motion for a preliminary injunctisoch a hearing may be deniedhien a movant
does not make a sufficient showing of irreparable h&@iM Corp. v. Xerox Corp507 F.2d
358, 36661 (2d Cir.1974), when credibility is not at issuggarhill Records Ltd. v. Motown
Record Corp.570 F.Supp. 1217, 1222 (S.D.N.1983), when the right to a hearing has been
waived,Consolidated Gold Fields PLC v. Minorco, $S.871 F.2d 252, 256 (2d Cit989)

amended by 890 F.2d 569 (2d QiR89);Drywall Tapers & Pointers Local 1974 v. Local 530



954 F.2d 69, 77 (2d Cil.992), and when additional evidence will not change the 'sofimting,
Republic of Philippines v. New York Land (852 F.2d 33, 37 (2d CilL.988).” Dodge v. Cty. of
Orange 208 F.R.D. 79, 86 (S.D.N.Y. 2002)

Here, Plaintiff has natequested an evidentiary hearing, thereby waiving her right to one.
SeeConsolidated Gold Field871 F.2dat256. Moreover,Plaintiff fails to demonstrate or even
allegethat she would suffarreparablenarm if she is not admitted to the Silbermandattand
awarded funding. A hearing is therefore not required Pdauhtiff has failed talemonstrate the
irreparable harm necessary to justdguinga preliminary injunction. Even iPlaintiff had
established irreparable harthe status qubereis that Plaintiff does noturrentlyattend the
Silberman School as an MSW student, and so awarding the relief shsetsagoeld amount to
issuing a mandatory injunctipand the ultimate relief she seeks in her lawsuit. The bare
summary of her claims incled in her letters, with no attempt to make a factual showindafall
short of demonstrating a “clear” or “substantial” likelihoodsoéces$. See N. Am. Soccer
League 883 F.3dat 37.

Accordingly, Plaintiff's request for a preliminary injunction erds denied

B. Plaintiff's Request to Disqualify the Attorney GenertslOffice

“The authority of federal courts thsqualifyattorneys derives from their inherent power
to preserve the integrity of the adversary pro¢edsirst NBC Bank v. Murex, LT, 259 F.

Supp. 3d 38, 556 (S.D.N.Y. 2017) (quotinglempstead Video, Inc. v. Incorporated Village of
Valley Stream409 F.3d 127, 132 (2d Cir. 2005) (citiBd. of Educ. v. Nyquisb90 F.2d 1241,

1246 (2d Cir. 1979)) In exercising this poweg courtmust “attempt[ ] to balance a cliést

61 did not, as Plaintiff alleges, find that she “can prevail on thetsnaf the case.” (Pl.’s 7/29/19 Ltr-2.) Rather,

in my Order directing the Clersf Court to locate pro bono counsel for Plaintiff, | found tPlaintiff's claim was
“likely to be of substance,” that she required discovery to prove hers;land that pro bono counsel could help her
do so. (Doc. 76, at4.) | did not make any findingas tothe merits of her claims.



right freely to choose hisounselgainst the need to maintain the highest standard of the
professioni.” 1d. (alteration in original) quotingHempstead Video, Inc409 F.3d at 132).

Accordingly, ‘{m]otionsto disqualify opposing counsel are viewed with disfavor in this
Circuit . . . [and] the party seeking disqualification bears a heandeb of demonstratindpat
disqualification is necessaryDecker v. Nagel Rice LLG16 F. Supp. 2d 228, 2332
(S.D.NY. 2010). fT]he Second Circuit has instructed that disqualification shouldlenly
imposed upon a finding that the presence of a particular attgyasgs a significant risk of trial
taint.” Gabayzadeh v. Taylp639 F. Supp. 2d 298, 301 (E.D.N.Y. 20@quotingGlueck v.
Jonathan Logan, Inc653 F.2d 746, 748 (2d Cir. 19313ee alsdGSI Commerce Solutions, Inc.
v. BabyCenter, LLG518 F.3d 204, 209 (2d Cir. 201®jempstead Videat09 F.3d at 13233,
(“other ethical violations can be left tederal and state disciplinary mechanisrfesting
Nyquist 590 F.2chat 1246).

“In considering motions to disqualify, courts often benefit fr@amable guidance
offered by the American Bar Association (ABA) and state disciplinagsr’ First NBC Bank
259 F. Supp. 3d at 56Such rules merely provide general guidance and not every violat@an of
disciplinary rule will necessarily lead to disqualificatiordempstead Videal09 F.3d at 132
Ultimately, “a motion to disqualify iscommitted to the sowd discretion of the district couit
First NBC Bank259 F. Supp. 3d at 56 (quotiRgirgess v. Sharro¢i83 F.3d 134, 144 (2d Cir.
1994); see alsdzSI Commerce Solution818 F.3dat 209(reviewing district court order
disqualifying counsel for abusé discretion).

The New York StatéttorneyGeneraldefend[s] all actions and proceedings in which
the state is interestédN.Y. Exec. L. 8 63(1). In addition, a state employee is generallyeehtit

to representation by the Attorney General when he or she is sued Ande3.€. § 1983 for acts



within the scope of hier heremployment.N.Y. Pub. Off. L 8 17(2)a). The tw exceptions to
this rule are (1) when the Attorney Genéerdétermines based upgimer] investigation and
review of the facts and circumstances of the case that representatioratigrteygeneral
would be inappropriate,” and (2) “whenever a courtarhpetent jurisdiction, upon appropriate
motionor by a special proceeding, determines that a conflict of interest exidiisahrde
employee is entitled to be represented by private counsel of his chtddc&.’L7(2)(b).

Plaintiff argues that a conflict of interest exists between the Attorney Gerefats’'s
representation of Defendants, who she contends “have violated statiedatal, and CUNY
laws/policies,” and th©ffice’s mission of “uphold[ing] the integrity of public office, and
bring[ing] bad actors to justice at every level of government throughoutYeek.” (Pl.’s
7/29/19 Ltr.1.)

Defendantsssert they are entitled to representation by the Attorney Genesahptito
the Public Officers Law and that Plaintiff lack&tanding to challenge that representation.
(Def.’s Opp. 2.)As an initial matteralthoughit is true that the Public Officers Law does not
explicitly provide aplaintiff the right tochallenge representatidny the Attorney General's
Office, Defendants do not cite any controlling federal law establishing’ldatiff is prohibited
from doing so, or suggest that such a prohibition, if it existed, wouidedieom the doctrine of
“standing.” Instead Defendants cite one state court ddse heldthat the plaintiff there lagd
standing tachallenge representation of defendant by the Attorney Generaldeelcadnad “failed
to demonstrate that he has been aggrieved in any way differentiarkindegree from the
community generally Zaccao v. Parker 169 Misc.2d 266, 269 (N.YSup.Ct. 1996)
However, the authority of a federal courtdisqualifyemanates from itSnherent power to

preserve the integrity of the adversary pro¢essrst NBC Bank259 F. Supp. 3dt 55-56



(quotingHempstead Video, Inc109 F.3d at 132)The state law holding afaccarois therefore
inapplicable here.

Defendants also cite to a footnoteNaroni v. CoccomaNo. 3:13CV-1340 GLS/DEB,
2014 WL 2532482, at *13 n.20 (N.D.N.Y. June 5, 205#d, 591F. App’x 28 (2d Cir. 2015),
in which a judge of the Northern District of New York citedZtaccarqg and noted without
making a finding thatit is unclear thafplaintiff] has standing to object to the representation of
[defendantshy the Attorney Geneld

Indeed,contrary to Defendant’s argumenther federatourts in thigistrict have
considered plaintiffs’ motions to disqualify the Attorney Gaiie Office from representing a
defendant or defendants without finding that the plaintiffs lac¢kthding” to bring their
motions. See, e.gOxman v. DragerNo. 18CV-00687 (ALC), 2018 WL 4043136 (S.D.N.Y.
Aug. 13, 2018)Grant v. HarveyNo. 09 CIV. 1918 TS)(KNF), 2012 WL 1958878 (S.D.N.Y.
May 24, 2012).Even so, as in thee federal case®laintiff fails todemonstrate a conflict of
interest that would taint the proceedings or render the Attornegr&erOffice incapable of
representing Defendants in this caS&eOxman 2018 WL 4043136, at *35rant, 2012 WL
1958878, at *2 (S.D.N.Y. May 24, 2012ge alsdJppal v. New York State Demwf Health No.
16-CV-3038 (VSB), 2019 WL 4735385, at *6 (S.D.N.Y. Sept. 27, 20P3intiff's vague,
general allegationthat the Attorney GeneralOffice’s representation conflicts mission are
insufficient to justify the strongly disfavored relief of disquakfion. Moreover implementing
Plaintiff's theory of the law would result in the Attorney Genesrélffice being unable to ever
defend state employees against allegations of wrongada@ngering the statute meaningless.
This result is plainly absurd. Accordingly, Plaintiff's requistt | disqualify the Attorney

Generak Office from representing Defendanssdenied.
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C. Defendants’ Request to Dismiss Previously Dismissed Causes of Action

Under the law of the case doctrine, “when a court has ruled on an isswedisain
should generally be adhered to by that court in subsequent stagesamté case.United
States v. Carr557 F.3d 93, 102 (2d Cir. 2000) (internal quotation markigeat). This
principle is motivated “by considerations of fairness to thegmnudicial economy, and the
societal interest in finality.”ld. However, “a court’s reconsideration of its own earlier decision
in a case may . . . be justified in compwelicircumstances, consisting principally of (1) an
intervening change in controlling law, (2) new evidence, or @nted to correct a clear error of
law or to prevent manifest injusticeld.

Defendants request dismissal of all previously dismissed causeaof@arsuant to the
law of the case doctrine. Plaintdid not and does not seek reconsideration of my prior opinion,
nor has she proffered any “compelling circumstances” that mightyjsstih reconsideration.
Accordingly,the claims | previously dismisséd my June 6, 2017 Order of Service and my
March 18, 2019 Opinion & Ordeare once again dismissed. Therefore, the only claims that
survivein the Second Amended ComplaarePlaintiff's 1) Title VI claim against CUNY:; (2) §
1983 claims against the CUNY Board of Trustees, Milliken, S&ise, Raab, and Nord in their
individual capacities; and (3) § 1981 claims against the CUNY Board afeggjdMilliken,

Seals, Rose, RaalmdNord in their individual capacities.

Plaintiff also asserts a claim against current Attorney Genet#ld James, alleging that
she “enabl[es] CUNY to discriminate against American born citizénsave not immigrants”
and that she “enabl[es] a discriminatory and illegal admissions praic€siNY.” (SAC 11 50
57.) | note that Plaintiff appears to base this claim on the exaetfaataupon which she

premised her claim against former Attorneys General Eric SchneidemdaBarbara
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Underwood, who ghpreviously claimed were the Attorneys General at all times relevam
Complaint. Those claims have been dismissed. However, becauser(iijf'Blaiaim against
Defendant James is not identical to Plaintiff's original claim agalesprior Attaneys General,
(2) Defendants’ request to dismiss the claim against Ms.sJaagenot yet been briefed, and (3)
Plaintiff is pro se, | decline to dismiss this claim at this time. Defdrtisgguest is DENIED
without prejudice to renewal.

III. Concluson

Forthe reasons stated herein, Plaintiff's request for a preliminargatipn is DENIED.
Her request to disqualify the Attorney Gener&ffice from representing Defendants is also
DENIED. Defendants’ request to dismiss Plaintiff's previoustynissed @ims is GRANTED.
The following claims remaim the Second Amended Complairftl) Title VI claim against
CUNY; (2) § 1983 claims against the CUNY Board of Trustees, Millilgeals, Rose, Raab, and
Nord in their individual capacities; (3) 8 1981 claingaiast the CUNY Board of Trustees,
Milliken, Seals, Rose, Raab, and Nord in their individual céieaciand (4) Plaintiff's claim
against Letitia James, Attorney General of New York, in her offamdl individual capacity.

IT IS FURTHER ORDERED that Defelant’s June 20, 2019 motion to dismiss, (Doc.
78), is denied as moot. Defendants are directed to file their an¢dipaition to dismiss the
SecondAmended ©@mplaint by Decembeg, 2019. Plaintiff's opposition shall be due by

February 4, 2020 Defendat’s reply shall be due by March 5, 2020

12



The Clerk of Court is respectfully directed to terminate the motion atifdent 78.
SO ORDERED.

Dated:November 10, 2019
New York, New York

United States District Judge
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