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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF NEW YORK

SEANG. FELDER

Plaintiff, OPINION AND ORDER
- against 17 Civ. 5045ER)
UNITED STATES TENNISASSOCIATION
INCORPORATED,
Defendant.
Ramos, D.J.:

Pro sePlaintiff SeanG. Felderbrings this action againgte United States Tennis
Associaton Incorporated (“Defendant” otJSTA”"), alleging employment discrimination and
retaliation. Before the Court is theSTA’'s motion to dismiss the ComplainEor the reasons
discussed below, Defendant’s motion is GRANTHBaintiff will be gven an opportunity to
file an amendedamplaint.
|. BACKGROUND!?

Felderis a 50year old black male whourrently residesh New York City. Doc. 31-2

at9, 11. Feldestates that AJ Securfthired him on August 26, 2016. Doc. 32 at 1; Doc. 36 at

1 The Court accepts as true for purposes of this motion the allegatioamedrin the Complaint, as well ftsin
Plaintiff’'s paperghat are consistent with the allegations contained in his CompB&aWalker v. Schult717 F.3d
119, 122 n.1 (2d Cir. 2013)A district court deciding a motion to dismisgyconsider factual allegations made by
apro se party in his papers opposthg motion.”) Vail v. City of New York68 F. Supp. 3d 412, 427 (S.D.N.Y.
2014) (“Where new allegations in a pro se plaintiff's opposition menaarare consistent with the allegations
contained in the Complaint, they may be read as supplements tealdéngk.”)

2TheNew York State Division of Human RightsNYSDHR”) record refers téeldets employer as “RJ Security.”
However,Feldets pleadings have sinaiggestedhat the correct name of his employer may be “AJ Security” or
“AJ Squared Security.’Doc. 34 at 1; Doc. 37 at 1; Doc. 43 at 1. Defendant has requested that theoGform

the pleadings to the proof such that “AJ Security” and “AJ Squared Sédeisubstituted for “RJ Security” as
appropriate.Reply Memorandum of Law in Suppast Motionto Dismiss Plaintiff's Complairdt n.1. The Court
accepts this request and shall subsequently refer to the entity iroguestiAJ Security.”
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1.3 TheUSTA subcontracts with Contemporary Securities Services, I88T) to staff tennis
events in the United States, including the U.S. Open Tennis Tournament. Ba&t 2B3- AJ
Security appears to be a subcontractor of CSC. Dod.&8123; Doc. 315 at 3 Felderstates
thatTerrance Rauls, his supervisor at AJ Secuhitgd him on August 26, 201&nd requested
thatthe USTA providd-elderwith credentials to workeasonal security for two weekssthe
2016 US Open. Doc. 31-2 at 12; Doc. 32 at 1; Doc. 36 keldercalled the US Open or
USTA credential centesn August 27 and was told that his credentisdseready. Doc. 311 at
11; Doc. 36 at 1. Per Mr. Rauls’ instructioRge)derwent tothe credetal office at Flushing,
Queenn August 28 or 29, butas denied @dentials. Doc. 25 at 2. Doc. 31-2 at 12; Doc. 36
at 1. On August 29when PlaintiffcalledMr. Rauls to inquireegardingthe status of his
credentialsMr. Rauls informedrelderthat “USTA retaliated due to the 8/3/10 quaint
[against] CSC Security.Doc. 31-2 at 12; Doc. 25 at Zhis statement refers 2012 lawsuit
Felder filed against CSC concerniagrior alleged incident of racial discriminatiby Scott
Dennison, &/ice-Presidentit CSC Doc 31-1 at 11.

Thenext day, on August 30, 201kelderfiled averified mmplaint against thelSTA
with both the New York State Division of Human Rights (“NYSDHR”) and the Equal
Employment Opportunity Commission (“EEOCalleging employment discrimination and
harassment Is&d on race. Doc 31-1n the administrativeomplaint,Felderreferencedhe
previous lawsuit that he filed against CSC, which settled in 2015. Doc 31-1 lak 1Helder
asserts in this case ththe USTA failed to hire him in August 2016 in retaliation for the

complaint he filed against CSC in 20112l. On February 27, 2017,eiNYSDHR dismissed

3 Because Plaintiff's pleadings lack internal pagination, the Qitegtto thenumbersyeneratean the pagesy the
ECF system.



Feldets complaint after determining thae had never applied for a position with tH8TA and
thus the USTA had never denied him aipas in violation of State Human Rights Lav2oc.
31-4 at 3. On May 1, 2017, the EEOC adopted the findings of the NYSDHR and issued a right-
to-sue notice. Doc. 31-2 at 17.

On July 5, 201 7Felderfiled theinstantlawsuit Felderalleges race discrimation and
retaliation in violation of Title VIl of the Civil Rights Act of 1964 (“Title VII’A2 U.S.C. §
1981 (“§ 1981"), the Age Discrimination Employment Act of 1967 (“ADEA”), and the New
York State Human Rights Law (“NYSHRL")The USTA now moves talismissthe Complaint
pursuant to Rule 12)of the Federal Rules of Civil ProcedurDoc. 28.
II. LEGAL STANDARD

A. Rule 12(c) Motion to Dismiss Standard

Rule 12(c) of the Federal Rules@ivil Procedure provides thajd]fter the pleadings are
closed—but early enough not to delay trial—a party may move for judgment on the pleadings.”
Fed. R. Civ. P. 12(c). The Court applies the same standard of review to a Rule 12(c) mibtion as
does to a motion to dismiss for failure to state a claim upachwhlief can be granted under
Rule 12(b)(6).Holmes v. Apple Inc2018 WL 3542856, at *3 (S.D.N.Y. 2018) (citing
Cleveland v. Caplaw Entergi48 F.3d 518, 521 (2d Cir. 2006nternal citation omitted) On
a motion to dismiss pursuant to Rule 12(b)(6), the Court is required to accept as trtaalll fa
allegations in the complaint and to draw all reasonable inferences in the péalianidir. Nielsen
v. Rabin 746 F.3d 58, 62 (2d Cir. 2014). However, the Court is not required to credit legal
corclusions, bare assertions or conclusory allegatidshicroft v. Igbal556 U.S. 662, 678-81
(2009) (citingBell Atl. Corp. v. Twomblys50 U.S. 544, 555 (2007)). To survive a motion to

dismiss pursuant to Rule 12(b)(6), a complaint must contain enaatylaf matter to state a



claim to relief that is plausible on its fackel. at 678 (citingTwombly 550 U.S. at 570)A claim
is facially plausible When the plaintiff pleads factual content that allows the court to draw the
reasonable inference that tikefendant is liale for the misconduct allegedId. (citing
Twombly 550 U.S. at 556). Accordingly, a plaintiff is required to support his claims with
sufficient factual allegations to show “more than a sheer possibility ttietesndant has acted
unlawfully.” 1d. If the plaintiff has not iudged [his] claims across the line from conceivable to
plausible, [the] complaint must be dismis$ettl. at 680 (quotingdwombly 550 U.S. at 570).

B. Pro SePlaintiff

The same standagpplies to motions tdismiss forpro seplaintiffs. Davis v. Goodwill
Indus. of Greater New York & New Jersey, 2017 WL 1194686, at *5 (S.D.N.Y. 2017)
(citing Zapolski v. Fed. Repub. of German5 F. App'x 5, 6 (2d Cir. 2011)). The Court
remains obligated to construg@e secomplaint liberally, and to interpretpao seplaintiff's
claims as fais[ing] the strong& arguments that they suggestiiestman v. Fed. Bureau of
Prisons 470 F.3d 471, 474 (2d. Cir. 2006) (citiRgbon v. Wright 459 F.3d 241, 248 (2d Cir.
2006)). The obligation to be lenient while readiny@ seplaintiff's pleadings “applies with
particular force when the plaintiff's civil rights are at issugatkson v. N.Y.S. Dep't of Labor
709 F. Supp. 2d 218, 224 (S.D.N.Y. 2010) (citMgEachin v. McGuinnis357 F.3d 197, 200
(2d Cir. 2004)).Nevertheless,pro sestatus ‘does not exempt a party from compliance with
relevant rules of procedural and substantive lawriestman 470 F.3d at 477 (quotingraguth
V. Zuck 710 F.2d 90, 95 (2d Cir. 1983)). To survive a motion to dismiss pursuant to Rule
12(b)(6, apro seplaintiff's pleadings still must contain “more than an unadorned, the defendant-

unlawfully-harmed me accusationlgbal, 556 U.S. at 678A pro secomplaint that “tenders



naked assertion[s] devoid of further enhancement” will not suffide(internal quotations
omitted) (quotingflwombly 550 U.S. at 557).
1. DISCUSSION

Felderasserts claims of race digoihation, age discriminatiomand retaliatiorpursuant
to Title VII, § 1981 the ADEA, andNYSHRL. For the reasons discussed below,dlagms are
dismissed Felderwill, however, be granted leave to file an Amended Complaint to replead his
Title VIl and § 1981claims.

A. ADEA Claims

Felder’s clains unaer the ADEA ardbarred by his failure to exhaust administrative
remedies.In order to bring a claim under tA®EA in federal courta plaintiff must first
exhausthisadministrative remediesith the EEOC or the equivalent stdéwel agency.
Semeraro v. Woodner G2018 WL 3222542, at *4 (S.D.N.Y. 2018) (citiriglowecki v. Fed.
Exp. Corp, 440 F.3d 558, 562-63 (2d Cir. 2006Before a plaintiff may file a federal suit under
the ADEA: (1) the claim forming the basis of the suit must first be raised in the plaintiffgecha
with the EEOC or the equivalent state agency, and (2) the charge must béthildte EEOC
within 180 days of the allegedly unlawful act, or with the equivalent state agency 20thi
days. See Williams v. N.Y. City Hous. Au#58 F.3d 67, 69 (2d Cir. 2006ADEA plaintiffs
need only wait sixty days after filing the EEOC or NYSDHR charge bdiionging suit.
Holoweckj 440 F.3d at 563 (quotirtdodge v. N.Y. Coll. of Podiatric Med.57 F.3d 164, 166
(2d Cir. 1998)).Failure to exhaugheseadministrative remediasonstitutes a failure to state a
claim pursuant to Federal Rule of Civil Procedure 12(b){@illiams, 458 F.3d at 70Felderdid
not include an agdiscrimination charge in his administrativemplaint. Doc 31-1 at 8.

Accordingly, he has failed to exhaust his administrative remedies under ta& AD



Even i a claim was not includeith a plaintiff's EEOC carge,however.a plaintiff may
still raise the claim in a district court complaint if the claim is “reasonably relabetie
allegations contained in the charg#illiams 458 F.3d at 70 (citinButts v. City of New York
Dep't of Hous. Pres. & Dey990 F.2d 1397, 1401 (2d Cir. 1993peldets ADEA claimsdo
not fall under an applicable exceptiofhe Second Circuit recognizes three circumstances where
a claim would be considered reasonably related: (1) if the conduct complained of wlould fal
within the scope of the EEOC investigation that can reasonably be expected to grotheut of
charge; (2) if the claim alleges retaliation by an employer against the exagtfiling the
charge; and (3) if the claim alleges further incidents of discriminatioredayut in precisely the
same manner alleged in the chargge.at 70 & n.1 (quotinddutts 990 F.2d at 1402-03; and
Fitzgerald v. Hendersqr251 F.3d 345, 359-60 (2d Cir. 2001)). None of tlogseimstanceare
present in thénstant caseas his NYSDHR complaint wdmased solely on race, and age
discrimination cannot be reasonably expected to grow out of that cHaelgkets failure to
exhaust his administrative remedies divested this Court of subject matter junsdictiohis
ADEA claims. Accordingly,lose chims are dismissed with prejudice.

B. TitleVIl and § 1981 Claims

1. FailuretoHire

Feldets claims of discriminatory and retaliatory failure to hiweder Title VIl and §
1981lareanalyzed under the threstep burdershifting framework set forth by tHeupreme
Court inMcDonnell Douglas Corp. v. Greedll U.S. 792 (1973). Under thMeDonnell
Douglasframework, a plaintiff must first demonstrat@rama faciecase of discriminationld.
at 802. In order to do so, a plaintiff must show that: (1) beniember of a protected class; (2)

he was qualified for the position in question; (3) he suffered an adverse emplayti@mtand



(4) the adverse actidnok place under circumstances giving rise to an inference of
discrimination. Ruiz v. Cnty. of Rocklan@09 F.3d 486, 491-92 (2d Cir. 201@f course, an
“essential element of a failure to hire claim is that a plaintiff allege that she appleegedic
position and was rejectedHughes v. Twenty-First Century Fox, In804 F. Supp. 3d 429, 445-
46 (S.D.N.Y. 2018) (citingcarr v. N. Shore—Long Island Jewish Health S3815 WL
4603389, at *3 (E.D.N.Y. 2015%ee also Brown v. Coach Stores Ii63 F.3d 706, 710 (2d.
Cir.1998) (internal citation omittedDefendant maintains th&elderneverapplied for a
position withtheUSTA. Memorandum of Law in Support of Defendant’s Motion to Dismiss
(“Def.’s Mem.”) at 1. Felderdoes not allege in his pleadings that he applied for a position with
theUSTA. Instead, h@ppears to allege thate USTA rejected the attempts of AJ Security
and/or CSC Security to secure a temposasgurityplacement fohim at the 2016 US Open.
Doc. 312 at12; Doc. 32 at 1; Doc. 36 at A plaintiff might not be required tallege that he
applied for a specific position “where the facts of a particular case make an afiegfai
specific application a quixotic requiremenBrown, 163 F.3cat 710. In thenstant casegFelder
does not allege facts that would render the application requirement quixotic or inagipropr
Thus,Felderhas failedo state a clainfor failure-to-hire.
2. Unlawful Employment Practices

To hold an employer liable for unlawfamploymenfpractices under Title VII, an
employeremployee relationship must have existed between the pairties time of the alleged
unlawful conduct.Kernv. City of Rochester93 F.3d 38, 44-48d Cir. 1996).Seealso Gulino
v.NewYork State Edu®ep't 460 F.3d 361, 37(2d Cir. 2006). Thesamesubstantive
standard of Title VII alsoapply under § 1981Vivenziov. City of Syracuse611 F.3d 98, 106

(2d Cir. 2010). Title VII, by its terms,appliesonly to “employees,” 42 U.S.C. § 2000e(fJ.he



LTS

Supreme Coutthasruledthatthe definitions ofemployee,”employer,” and‘employment’are
to bedeterminedunder the commolaw of agencywheneveistatuteshavefailed to specifically
definethem Nationwide Mutual Insurance CompanyDarden 503U.S.318, 323 (1992).
While Dardenaddresseeémploymenin the ERISA context,courts havedoptedts reasoningo
apply the commomaw agencytestto Title VII andotheremploymentdiscriminationstatutes.
Salamorv. Our Lady ofVictory Hosp, 514 F.3d 217, 22@d Cir. 2008). Theinitial
requiremenunder theeommonlaw agencytestof employmenis a“thresholdshowingthat[the
companylhiredandcompensatedaplaintiff. Gilani v. HewlettPackardCo, 2018WL
4374002at*4 n.7(S.D.N.Y.Sept.12, 2018) (quotingsulino, 460 F.3cat 379). Felderhasnot
allegedthatthe USTA hired or compensatetim, andthus hds notanemployeeof Defendant
under the commolaw agencytest.

A plaintiff mayalsoattemptto “assertemployeriability againstanentity thatis not
formally his orher employer’under thée'single employer”or “joint employer’doctrines.
Arculeov. On-SiteSales & Mktg., L.L.C425F.3d193, 197(2d Cir. 2005). Thejoint-employer
doctrine holdghat“an employeeformally employedby oneentity, who hasbeenassignedo
work in circumstanceghatjustify the conclusiorthattheemployeds at thesametime
constructivelyemployedby anotherentity, mayimposeliability for violations ofemployment
law on the constructivemployer,on thetheorythatthis otherentity is theemployee'soint
employer.” Gilani, 2018WL 4374002at *5 (citing Arculeq 425 F.3dat 198).

Thesingleemployerdoctrineis applicable*wheretwo nominallyseparatentitiesare
actuallypartof asingleintegratedenterpris€’ Clinton'sDitch Cooperative Cov. NLRB 778
F.2d 132, 1372d Cir. 1985)(internalcitationomitted). Felderhasnotallegedthatthe USTA

hassucha relationshipvith eitherCSCor AJ Security. TherecordsuggestshattheUSTA



subcontracts with CSC, whi@ppearsn turn subcontract with AJ Security; there is no
indication of common ownership or managentstiveerthe USTA CSC, andAJ Security
Doc 314 at2-3; Doc. 314 at 23; Doc. 31-5 at 3.

Application of the jointemployerdoctrineis particularlyusefulin situations-like this
one — of temporaryemploymenbr staffingagertiesandtheir client entities.” Gilani, 2018 WL
4374002at*5 (quotingFarzanv. WellsFargo BankN.A, 2013WL 6231615at*16 (S.D.N.Y.
2013),subsequentlgff'd sub. nomFarzanv. GenesislO, 619F. App'x 15(2d Cir 2015)).See
also Liotardv. FedExFreight Corp, 2016WL 1071034at*5 (S.D.N.Y.2016) (notinghatjoint
employerdoctrineis particularlyrelevantin staffingagencycircumstances)A determination
that a thirdparty entity is acting as joint employer requires “sufficient evideneawiediate
control over the employeesliiotard, 2016WL 1071034 at*4 (quotingClinton's Ditch 778
F.2dat 138 (2d Cir. 1985) The Second Circuit has identified five factors that bear on the
“immediate control” inquiry:“whether the alleged joint employer (1) did the hiring and firing;
(2) directly administered any diptinary procedures; (3) maintained records of hours, handled
the payroll, or provided insurance; (4) directly supervised the employees; ort{&ppted in
the collective bargaining procesdd. (quotingAT&T v. NLRB67 F.3d 446, 451 (2d Cir. 1995)
(internal citation omitted) In theinstant casghere is no allegation that the USEAercised the
type of control oveFelderthat would be necessaity establish a joint employeApplication of
the joint employer doctrine in the staffing agency eghisplausible when the staffing agency
has actually placed its employee with the third party, with whom it sihmanesdiatecontrol

over the employeeSee, e.gGilani, 2018WL 43740021 iotard, 2016WL 1071034.Here



Felderhasnotallegedthatthe USTA sharedmmediatecontrol over hinwith AJ Securityor
CSC,andthus jointemploye liability is inapplicable’

C. NYSHRL Claims

Felder’s claims under NYSHRL are barred by the election of remedies @oditie
NYSHRL provides, in relevant part, as follows:

Any person claiming to be aggrieved by an unlawful discriminatory peashiall have a

cause of action in any court of appropriate jurisdiction for damages . . . and such other

remedies as may be appropriateunless such person had filed a complaint hereunder

or with any local commission on human rights .

N.Y. Exec. Law 8 297(9) (McKinney) (emphasis added). In other words, a plaintiff
seeking to bring a discrimination claim under the NYSHRL is given a chbeean either

proceed in court or pursue an administrative complaint before a local human oigintsssion,

but he cannot do botH.evi v. RSM McGladrey, Inc2014 WL 4809942, at *9-10 (S.D.N.Y.

41n the instant case, theo@plaint is liberally construed adsoraising aSibley“interference” claim on the theory
thatthe USTA interfered withFeldefs employment opportunities by rejecting his placement at the 2016pd8 O
The Sibley“interference” theory of liability under Title VIl originates fro&ibleyMemorialHospitalv. Wilson,488
F.2d 1338 (D.C. Cir 1973), in whighe D.C. Circuit held that, because the purpose of Title VIl is to “achieve
equality of employmet opportunities,” a party can violate Title VII by acting in a manner thatfereswith

“access to the job markegiven if that party is not an employdd. at 134041 (internal quotation marks and
emphasis omitted)The Seond Circuit appliedhe interference test f@pirt v. Teachers Insurance and Annuity
Ass'n 691 F.2d 1054 (2d Cir. 1982)acated and remanded on other groymt&3 U.S. 1223 (1983holdingthat
defendand that managed a pension fund for certain employees of Long Islardrsity could be liable under Title
VII becauseheyinterfered with the relationship between the University and its erapklgy maintaining “sex
distinct mortality tables,” which had a disparate impact on female esgsold. at 106263. However, sine Spirt,
the Second Circuitias sharplyimited the scope of that rufeYacklon v. E. Irondequoit Cent. Sch. DigB3 F.
Supp. 2d 385, 389 (W.D.N.Y. 201@®iting Gulino. 460 F.3dat373); see alsdDiPilato v. 7-Eleven, InG.662
F.Supp.2d 333, 346 n($.D.N.Y. 2009 (noting that the Second Circuit has not adopted the bro&uterference
test’ which determines whether an ‘indirect’ employer relationskigts”) (citingGulino, 460 F.3d at 374)In
NationwideMutual InsuranceCompany. Darden 503U.S.318(1992),issuedeleven years aftedpirt, the

Supreme Coutheld that the commelaw should supply the definition of “employee” in thesabce of a statutory
definition. According to the Second Circuitarden“eliminate[d] the chief rationale for employing a broader test in
the context of artiliscrimination legislation- namely, that a more liberal construction would better effect the
remedial purposes of the . . . legislatioisulino, 460 F.3dat 377(quotingFrankel v. Bally, InG.987 F2d 86, 90
(2d Cir. 1993). Id. at 377. Irrespective of any continuing precedential foggert may havethe instant case does
not fall under the narrow rule articulatedGulino. To bring a posGulino claim of interference liability in this
Circuit, Plaintiff would need to allege that his employer had delegatedrd employment function to a third party
who acted toward him in an unlawful mannéd. at 377. In the instant case, Felder's employer did not delegate to
the USTA an employment responsibility analogous to the administration of a retitgraa or, it appears, any
employment responsibility at all. The Second Circuit’s limited vieBibfeyinterference liability thus forecloses
Feldets ability to characterizéhe USTA as his employer for purposes of Title VIl and § 1981.
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2014).Seealso York v. Ass'n of the B&t86 F.3d 122, 127 (2d Cir. 2002) (“[B]y the terms of the
statute . . ., [NYSHRL] claims, once brought before the NYSDHR, may not be broaghiasg
a plenary action in another courfciting Moodie v. Fed. Reserve Bank of N58 F.3d 879, 882
(2d Cir.1995)))Fitzgerdd v. Signature Flight Support Cor®2014 WL 3887217, at *5
(S.D.N.Y. Aug. 5, 2014) (“[O]nce a plaintiff elects to pursue his claims before tf&DWR, a
federal district court is barred from later hearing his cas@ligre are two exceptions to the
election of remediesile. See Skalafuris v. City Univ. of N.'2010 WL 1050299, at *2
(S.D.N.Y. 2010)aff'd sub nom. Skalafuris v. City of N.¥44 F. App'x 466 (2d Cir. 2011Y.he
first exception applies when the NYSDHR dismisses the claim for admatinistconvenience,
and the second applies when the claim is filed with the NYSDHR only by way of@natid
referral from the EEOCSee York v. Ass'n of the BaB6 F.3d 122, 127 n.2 (2d Cir. 2002).
Neither exception applies hertn theinstant cas, Felderfiled hiscomplaint with the NYSDHR
prior to bringing this federal lawsuit, and it was dismissed for lack of probabsedis
election of remedietherefore divested this Court of subject matter jurisdiction over his
NYSHRL clairms. Accordindy, those claimsre dismissed with prejudice.
V. CONCLUSION

For the reasons set forth above, Defendanton to dismiss is GRANTEDPIaintiff is
granted leave to replead his Title VIl a®d 981claims in an Amended Complainif. Plaintiff

chooseto file an Amended Complaint, he must do sdegember 1, 2018.% TheClerk of

5 Plaintiff is advised that he mageak advice from thkegal clinic in this District to assist people who are parties in
civil cases and do not have lawyers. The Clinic is run by a privateipagan called the New York Legal
Assistance Group; it is not part of, or run by, the Court (and theredarong other things, cannot accept filings on
behalf of the Court, which must still be made by any unrepreseatgdtprough the Pro Se Intake t)ni The

Clinic is located in the Thurgood Marshall United States Courthouse, 48etreet, New York, New York, in
Room LL22, which is just inside the Pearl Street entrance to that Cosethd@ he Clinic is open on weekdays from
10 a.m. to 4 p.m., erpt on days when the Court is closed. Plaintiff can malepaintment in person or by
calling 212659-6190.
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the Court is respectfully directed to terminate the motion, Doc. 28, and to mail a copy of this
Opinion and Order to Plaintiff.
It is SO ORDERED.

Dated:  October 30, 2018
New York, New York

8 (2

Edgardo Ramos, U.S.D.J.
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