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UNITED STATESDISTRICT COURT g%%%&%%}fr
SOUTHERN DISTRICT OF NEW YORK ) ELECTRONICALLY FILED
______________________________________________________ DOCH#:
VISTA FOOD EXCHANGE, INC., : DATE FILED: _11/30/2020 —
Plaintiff,
V. : 1:17-cv-07454-AL C-SN

OPINION AND ORDER

LAWSON FOODS, LLC,

Defendant.

ANDREW L. CARTER, JR., District Judge:

On November 1, 2019 Contempt Order was issued agalbsfendant Lawsofroods,
LLC (“Lawson”), Simon Law, managing memberladiwson,and norparty Fortress Foods LLC
(“Fortress”). Fortress failed to respond to a subpoena, and, upon an evidentiemy, heav and
Lawson were held responsible as alter egos or in light of their controftoé$ A fine was also
imposed for eachdditional day Fortress did not answer the subpoena, for which Law and Lawson
were held jointly and severally liabl€o date, the subpoena remains unanswered and the fine has
not been paid. The Court now reviews a Report and Recommendamatidrich Judge Netburn
recommendgranting in part a motion bfplaintiff Vista Food Exchange (“Vista”) foiurther
sanctions, including striking Lawson’s answer and entering default judgRoerthe reason that

follow, the Court ADOPTS3he Report and Recommendation.

BACKGROUND

The instant matter arises from the relationship between Vista, a wholesatbstaibdtor

of various foods, and Lawson, a company to which Vista sold pork.

In May 2016 ,Smithfield Farmland Corp./Smithfield Foods (“Smithfieldd)company that

supplied pork to Vistalearned thatawson had purchased some of its pork, which eeafied
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for domestic consumption onlfrom Vista, andexportedt to China. The export of pork that was

not certified for Chinese consumption potentially exposed Sialithfo penalties under Chinese
law. Smithfield promptly notified Vista that if any pork purchased and resold by Vastagain
exported to China, it would stop selling its products to Vista. In response, Visthgiutawson’s
orders on hold and infored Lawson that Vista would not resume sales to Lawson unless Lawson

promised not to export Vist@mithfield pork to China.

On May 5, 2016 SimonLaw, CEO of Lawson, signed an agreement certifyingt th
Lawson Foods would not “export. .non<certified Smithfield pork products directly or through
any third party where there is any reason to believe such product is destined foroekedPRC".
Letter Agreement (ECF No. 160). The crux of the instant lawsuibitiated on September 29,
2017 isthat Lawson did not comply withihLetter AgreementnsteadVista alleges that Lawson
used Fortresas a shell companto continueto sell pork to China in violation of theetter
Agreement without being detected by Vista and Smithftedithfield, upon discovering further
unauthorized sales by Lawson to China, terminagzdlationship with VistaVista seeks, in part,

to recover lost profits from the termination by Smitldiel

The Contempt Order

Over the course of discovery, Vistamplained that Lawson had failed to comply with its
discovery obligations, including by hiding certain recdids were allegedly in the custody and
control of FortressFoods, Inc.The details of these compliance issueslaie out in detailin
transcrpts of discovery conferences and orders by Judge Netburn, to whom this matter was
referred for general preial proceedingsSee e.g., ECF N0s.7999, 149, 179Relevant here is the

obfuscation that led to the Contempt Order with which Lawson has not complied.
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At aJune 26, 2018 conferendeawson representdd Judge Netburthatit did not export
or ship pork taChina or Chinese customers, and therefore had no documents respoositaino
of Vista’s discovery requestdudge Netburn orded Lawson to file “an affidavitfrom the
president or CEO or whoever is the appropriate person of Lawson, indicatingwisainLiaas not
exported or shipped directly to customers in China Smithfield products. . . thain.pushased
from Vista [from] Januar 1st, 2015 to. . . 12/31/2017” and, if Lawson liae so,to include
whatever identifying informatiofit] hgd] about that produtt such as “. . serial numbers. |,
the description of the product, to whom it was exported, the date on which it was exported, and
the names of any other ngarties that were involved in that exporting.” ECF No. 79 at 29:13

30:12.

In response, Lawsosubmitteda declaration byMr. Law. ECF No. 762. Therein he
attested that “the only records Lawson maintains concefpioducts sold to China are: (1)
invoices and bills of lading reflecting Lawson’s purchases and (2) journaésméilecting
amounts paid for product sold to China.” ECF No-27% 19.The declaration did noanswer
whether Lawson exported pork to China during the relevant period, or identify any suchrgfipme
or third parties involved, if so. Therefore, at an August 6, 2018 conference, Judge Netburn ordered

a records deposition to answer these outstanding questions. ECF No. 99 &231623-

On August 28, 2018, Lawson filed a Corrected Declaration of Simon Law. ECF No. 101
2. Therein,Law admitted to selling pork to China. “By way of explanation” for prior
representations to the contrary, Law stated thaivson ha[d] not sold amyork products to China
since mid2017 due to unfavorable political and economic conditions”. ECF No21411y 10.
Law admitted that “lawson shipped product to China through a captive intermediary called

Fortress Foods, LLC” and “listed Fortress as tradpct’s shipper.” ECF No. 162 at § 41He
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further admitted that “[tlhe original declaration left out the fact that Lawson lédntie
arrangementto have the shipping container transported from the United States tmaDkipaid
for the shippingfor Fortress Foods shipments, ECF No. -P0at { 39. Law conceded that his
initial declaration “failed to identify electronic records tfta] now realiz¢d] were in Lawson’s

possession, custody, or control”. ECF No. 101-2 at  42.

On September 10, 201&fter the records depositioNjsta sought an extension of time for
discovery, in part to secure discovery of Fortress Foods. ECF Moatl®. Lawson issue a
subpoena for Fortress Foods to produce docunsen@xctober 15, 201&CF No. 1042. Fortress
did not reply to the subpoenahereafterVista requested that Judge Netburn issneorder to
show cause why Fortress should not be sanctioned for failure to comply with the subpoena. ECF
No. 124.Vistaalsoargued to Judge Netbuthat Fortress was a “front or alter ego for Lawson”

and that Law “prepared the withheld records in Fortress’s name”. ECF No. 124 at 1.

On January 8, 2019, Judge Netburn ordered a status report including a summary of
“Plaintiff's requests for documerdasd the extent to which the requested documents were provided
to Vista.” ECF No. 131 at 1. Lawson reported that it had made substantial progresuiciny
documents. ECF No. 131 at 2. Howewdista reportedhe production included “no pleading
indicating to which demands the documents [were] purportedly responsiee produced in a
format that is not searchable afihd no]load file for review in Vista’'s discovery platform, as
required by the parties’ ESI Protocol.” ECF No. 13&ta therefore ragired an extension of time
to review the documents prior to filing amgsponse on the status of discovemhich Judge

Netburn granted. ECF No. 133.

On Februaryl, 2019, Vista filed a motion to comgdedwson to producéall documentation

sufficient to track all pork product from the time it was delivered to Lawson tiintleat reached
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the customer in the People’s Republic of China [] during the period from January 1,02015 t
present”; “all documentation relating to the sale of all pork product exported tdRtbal®ing
the relevant time period that Lawson was required to create, complete or retaitharagbgicable
regulations of the United States Food and Drug Administration; United States rbempadf
Agriculture; Customs and Border Protection (Department of Homeland Secuaitgl) Internal
Revenue Service; and “to produce the-ilognformation including user name and password for
the Automated Commercial EnvironmehACE’) portal account that Lawson used to sitbm
documents/information with the Customs and Border Protecti@idR)” . ECF No. 134 at 11-1

3. Further, Vistaequested thaludge Netburn issue an order for Fortress Fatglsyanaging
partner Hong Lin, and Ada Law, Simon Law’s wife, who was identified contactfor Fortress

on an invoice that was produced to Vjstashow cause why they shouidt besanctionedor

failing to comply withthe Vista subpoena. ECF No. 134 { 4.

On April 18, 2019, Judge Netburn found that “Lawson’s production [had] been inadequate
and that it [] failed to produce the documents that it should have maintained under both the
regulatory schemes that govern its exporting business and its obligations to presenentiocum
once it was aware of the possibility of litigation otlee subject matterECF No. 14%t 2 Judge
Netburn ordered Lawson “to produce all records that reflect its purchase and exporting of
Smithfield-Vista pork products to the PRC from January 1, 2015, to the present”, or Visth woul
be “entitled to an adverse inference at trial regarding Lawsons failurerttamais records”. ECF
No. 149 at3. Judje Netburn als@rderedFortress and its managimpgrtnerHong Lin to show
cause why they should not be held in contempt for failing to comply with a subf@Ra\o.
149at 4 Shedeclined to issue an order to shcause as tAda Law, whose testimony was deemed

unnecessary at that juncture, ECF No. 149 at 4. Further, an evidentiary hearingonaghssther
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Hong Lin and Fortress Foods should be held in contempt for failing to comply with a subpoena, at
which heaing Law would also testify regarding “the relationship between Fortress Foods and
Lawson to determine whether any contempt finding should also be entered against Lanson, S

Law or both.” ECF No. 149 at 5.

The evidentiary hearing was held on July 16,2Q1n did not appear, so Law was the
only witness examined. During that hearing Law testifietdy alia, that Law prepared the health
certificates for shipments by Fortress, 434475; that Lawson was the exporter of record for
shipments byFortress Foods, 4482, 67:1868:21 that Law provided instructions tofeeight
forward, F.C. Gerlach, regarding shipments by Fortress Foods to Chind,24%hat Lavgon paid
the bill from F.C. Gerlach for shipments by Fortress Foods, 581éhat Fortress Foods was
listed as an affiliate of Lawson on a shipping contsadt could use Lawson’s overseas shipping
rate, 65:924; that Lawson received money from sales of pork to China where Fortress Foods was
the nominal seller, ECF No. 179 at 19222; and that Law was not aware of any money being
paid to Fortress Foods in connection with those sales and did not send any money to Fortress

Foods, 70:16-72:3.

By Opinion and OrdérdatedNovember 1, 2019, Judge Netburn issued a finding of
contempt against Fortress Foods, as well as Lawsolight of overwhelming evidence that
Lawson and Law control (or, are) Fortress Foddsige Netburn imposed a daily fine of $100
from the October 15, 2018 due date of the Fortress Foods subpoena and enteredatigsnishe

Fortress FoodandLawson jointly and severally. She further gave Fortress Foods and Lawson 14

1 The Parties consented to Judge Netburn deciding the contempt motion ¢, ainsent anReference
of a Dispositive Motion to Magistrate Judge, which the Court approveB. Mo. 171 Given Lawson’'s consent to
Judge Netburn deciding the contempt motion, Lawson’s argumenttige Bletburn “usurped” the jury by doing so
is without merit.
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days from the date of the order to comply with the subpoena. If Fortress Foods or Lawson did so,
they could move to set aside the finding of civil comp¢ and the fineFinally, Judge Netburn
warned Lawson that if “Lawson again failled] to produce responsive documents, . . . upon
application from Vista, the Court w[ould] enter a default against Lawsdnreove the case to a

determination of the approptéajudgment”. ECF No. 172 at 13.

Lawson moved for a stay of the Contempt Order pending an interlocutory appeal, which
was deniedSee ECF No. 183. On November 13, 2019, Lawson filed a notice that it appealed the
Contempt Order to the Second Circuit. ECF No. 175. On June 2, 2020, the Court of Appeals

dismissed Lawson’s appeal for lack of jurisdictiS8ee ECF No. 195.

The InstanMotion andReport and Recommendation

On January 23, 2020, Vista filed a Motion for Sanctions in light of Lawson’s failure to
comply with the Contempt Order. ECF No. 184. Therein, Vista requested that fefgaient be
entered against Lawson, that further corgesanctions be entered againstlthgvson, Law and
Fortress (together, th&€€bntemnory, and that Vista be awarded attorneys’ fees and de6its.

No. 184 at 2. On February 10, 2020, Lawson filed an opposition. ECF No. 189. Vista replied on

February 24, 2020. ECF No. 192.

On October 26, 2020, Judge Netburn issued a Report and Recommendation recommending
that Vista’s motion be granted in part and denied in part. Judge Neg¢ienated the finding from
the Contempt OrdefLawson, through its managing member and president Simon Law, created
Fortress Foods solely to evade its contractual obligations to Vista (and Saiithfeavson has
further failed to comply with its discovery obligations both by inadequately maintatisiregords

and by falsely characterizing records ostensibly under the control oé$®FRoods as beyond its
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reach”. ECF No. 197 at 3. She concludeat theContemnor’s norcompliance was willful; that,
in view of Lawson’sfailure to comply with the CdaemptOrder, lesser sanctions would not be
effective; that the length of nesompliancewith the Contempt Order counseled in favor of further

sanctions; anthatLawson had been warned default judgment might be entered.

Specifically, Judge Netburn recomnaisn hat this Court strike Lawson’s answer, enter
default against Lawson and remand the matter to Judge Netbaomduct a damages inquest;
that any judgment be held against Lawson, Fortress Foods and Simon Law jointly andyseverall
that this Court awar attorney’s fees incurred as of April 2018 and caused by Lawson’s
misconduct, which includes the filing of this motion; that the Court remand the mattefge J
Netburn to conduct a review of Vista’'s attorney’s fees; and that any attorney’s fiectmhald
against Lawson, Fortress Foods and Simon Law jointly and severally. Biatigern further
recommendthat any judgment include the fine issued by the Contempt Order, starting on October
15, 2018, until the date the District Court adopts, modifiesjectsthe Report butthat the Court

decline to impose further monetary sanctions or imprison Simon Law.

Lawson’s Objections to the R&R

On November 9, 2020, Lawson filed an objection purportingplgett to each and every
portion of MagistrateJudge Netburn’s Report and Recommendation”. ECF No. 198 at 1.
Specifically, Lawson objects to the conclusion that its failure to comply wetiCtdmtempt Order
was “willful” becausé'the documents sought have either been provided, simply do not exist or ar
in the possession of Fortress.” ECF No. 198;& €It was no more possible for Lawson and
Simon Law to produce Fortress records that are not in their possession tbhatdibe for them
to produce the records of Vista, another customer and sepatiie ievolved in multiple

transactions with Lawsaf).
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Lawson also objects that the Report and Recommendation “failed to carefully comsider t
range of potential sanctions available under Rule 37 to fit the circumsianites cas€. ECF
N0.198 at 22As Lawson sees it, the Report and Recommendation “addrigiefadlt] not as a

‘last resort,” but as the only and ultimate considerati&@F No. 198 at 21.

Lawson further objects to the Report and Recommendation’s conclusion that he failed to
comply with the Contempt Order for over a yaad was warned such neompliance could result
in default judgment. Lawson contends thatattempts to stay or overturn the Contempt Order

should mitigate the length of tineé noncompliance.

Finally, Lawson objects to the Report and Recommendation to the extweeks‘to assess
attorney’s fees against Defendants'tuad faith acts designed to multiply the proceedings”. ECF
No. 198 at 25Lawson contends thét“in good faith, believed that Judge Netburad erred for
all of the above reasons and further impermissibly and inadvertently ushepguiyt function in
abrogation of the Court’s authority”. ECF No. 198 at Phis is becauseaccording to Lawson,
the determination that Lawson was an alter ego of Fortress “transformedeawisghroutine
contempt hearing into the procedural equivalent of & toiatause it decided “the ultimate issue

of the action”.ECF No. 198 at 26.

Vistds Response to the Report and Recommendation and Resporisawson’s

Objectiors

On November 9, 2020, Vista filed a brief letter requesting that this Court’s “cphéamd
sanctions order include defined escalating coercive consequences (increasimgedeoiyferting

to confinement for Simon Law) if @itemnors also violatghis Court’s]order by not promptly
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paying the civil contempt fines to Vista and providing proof of payment to the Court”. BCF N

199.

On November 23, 2020, Vista responded to Lawson’s objections. Vista argues that the
objectionswhich in large part challenged the underlying conclusions of the Contempt Order, are
barred by law of the case and waiver. Vista further argues that were this Geurétothe hearing

evidencede novo it would conclude thdReport and Recommendation’s findingsre proper

STANDARD OF REVIEW

Ondispositive motions,"[w]ithin 14 days after being served with a copy of the
recommendedlisposition, garty may serveandfile specificwritten objectionsto the proposed
findings and recommendatiah$ed.R. Civ. P. 72(b)(2). The courtmay adopt those portionsf
the Reporto which neitherparty timely objects,aslong asthereis no clearerror on theface of
the recordDiPilato v. 7-Eleven, Inc., 662F. Supp. 2d 333, 33&.D.N.Y.2009). Adistrict court
must reviewde novo "those portions of the report orspecified proposed findings
or recommendation® which objectionis made." 28J.S.C. 8§ 636(b)(1JC). However,"[t]o the
extent thathe objectingparty makesonly conclusory ogeneralobjections or simply reiterates
the originalargumentsthe Courtwill reviewthe Reporstrictly for clearerror.” DiPilato, 662F.
Supp. 2cat 339;see also Ortizv. Barkley, 558F. Supp. 2d 444, 45(5.D.N.Y.2008)("Reviewing
courts shouldeview a report andecommendatiofior clearerror where objectionsare 'merely
perfunctoryresponsesdrguedn anattemptto 'engage thdistrict courtin arehashingf thesame

argumentsetforth in the original petition.™)(citationomitted) After conducting the appropriate
level of review, the Court may accept, reject, or modify, in whole or in paat,findings

or recommendationsiade by the Magistrate Judg& U.S.C. § 636(b)(1).
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DISCUSSION

As an initial matterthe Court must considéne nature of the objections to determivieat
standard of review to appllthoughLawson’s objections purport to challenge the instant Report
and Recommendation, they focus in largespand improperly—on the holdings of the Céempt
Order.Forexample the contention that Lawson did not willfully defy the Contempt Order because
the relevant documents aren “the possession of Fortress” is a clear attempt to relitigate the
Contempt Ordeés conclusion that Lawson did indeed control Fortress and had an obligation to
maintain the requested recordBhese objections, which are tantamountaaequest for

reconsideration of the Contempt Order, are untimely and not well taken.

The law of the case doctrine “forecloseslitigation of issues expressly or impliedly
decided by the [ ] courtUnited Satesv. Quintieri, 306 F.3d 1217, 1229 (2d Cir. 2002) (internal
citations omitted).Absent togent or compelling reassh the law of the case controlSee
Johnson v. Holder, 564 F.3d 95, 9900 (2d Cir. 2009]internal quotations omittedHere, the
Contempt Order concluded that Lawson and Law were responsible for Foraéasistd comply

with discoveryNo cogent or compelling reason has been presented to depart fraortbigsion.

Rather,Lawson has reiterated its continued dissatisfaction and disagreement with the
Contempt Orderwhich is simply beside the point‘If a personto whom a courtdirects
anorderbelieves thatorderis incorrect the remedy is toappeal but, absenta stay, he
mustcomply promptlywith the order pending appeaPersonsvho makeprivate determinations
of the law and refuseto obey anordergenerallyrisk criminal contemptevenif theorderis
ultimatelyruledincorrect” Manessv. Meyers, 419U.S. 449, 458-59 (1975Here, the Contempt
Orderwas neitherstayednor successfullyappealed. Compliancgas not amatterfor Lawson’s

discretion.
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Becausehe weight of Lawson’s objectiomgtemptto re-litigate anissuealreadydecided
on a prior motion bye-asseling argumentslreadyconsidered, they do ntsiggerde novo review.
The sole objection that does not seek to improperly relitigate the Cor@edwets thatthe Report
and Recommendation did not properly consider alternative sanctions. The Court will ctivadider

issuede novo butwill otherwise review for clear error.

On the issue of possible lesser sanctions, Lawson contends that the Report and
Recommendationfailed to carefully consider the range of potential sanctions available under
Rule 37 and “did not discourse upon whether a lesser sanction would be ineffective and unfair to
defendants ECF No. 198 at 21; 23. Specificall{lesser sanctins could have included less
draconian forms of relief such as preclusion of the Defendants from introduaiticulpa

evidence in support of their claims, or from testifying at trial in this matter.” ECA®&®at 23.

Reviewing Lawson’s condude novo, this Court agrees with Judge Netburn’s conclusion
that defaultis the appropriate sanctiomhe Contempt Order with which Lawson has failed to
comply clearly constitutes a lessanctiorthat has been attempted in this matfére Contempt
Order alloweda 14day period for Lawson to cure by complying with the Fortress subpoena.
Lawson did not do so. Even today, Lawson has failed to pay the fine imposed by the Contempt
Order or to comply with the subpoefif]istrict courts are not required to exhausspible lesser
sanctions before imposing dismissal or default if such a sanction is apgraprighe overall
record.”S. New Eng. Tel. Co. v. Glob. NAPsInc., 624 F.3d 123, 148 (2d Cir. 2010). On the record

in this matter, the Court concludes, as Judge Netburn didjefeailtis warranted.

Finally, Vistarequested that the court include a “defined escalating coercive consequences
(increasing daily fine converting to confinement for Simon Law) if Contemnorsbtdpromptly

pay the civil contempt fine.he Court deems this unnecessary at this juncture.
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The Courtreviews the remainder of the Report and Recommendation for clear error.

Finding no clear error, the ColkDOPTS the Report and Recommendation in full.

SO ORDERED.
Dated: November 30, 2020
New York, New York

%7@&%

ANDREW L. CARTER,
United States District Judge
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