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_against OPINION AND ORDER

NANCY A. BERRYHILL, Acting
Commissioner of Social Security,

Defendant.

BARBARA MOSES, United States Magistrate Judge.

Plaintiff Enrique Garcidringsthis actionpursuant to 8 205(g) of the Social Security Act
(the Act), 42 U.S.C. 805(g), seeking judicial review of a final determination of the Commissioner
of Social Security Commissioner)denying his application for Disability Insurance Benefits
(DIB). Both parties have moved for judgment on the pleadigsliscussed in more detail below,
the Administrative Law JudgéALJ) gave “great weight” to the opinion of a nremamining
medical expert but failed to incorporate significant limitations found by thattarpehis residual
functional capacityRFC)determinationin addition, the ALIvholly failed to consider the opimo
of the consultative examinewho evaluatedplaintiff in connection with his DIB application.
Becausdhe ALJ erred in formulating plaintiffs RFC, there is no recevitlenceshowing that
plaintiff could perform jobs that exist in significant number ime tnational economy.
Consequentlyplaintiff’'s motionwill be grantedthe Commissioner’s motiowill be denied and
the case will be remanded

l. BACKGROUND
A. Procedural Background

Plaintiff filed his DIB applicationron December 6, 201alleging disaltity as of August
13, 2013 when he fell off a ladder at worlkand injured his right shouldeGee Certified

Administrative Record (Dkt. No. 12) at 136, 140 (hereinafter “R. His)application was denied
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on April 1, 2014 (R. 147.)Plaintiff timely requesteda hearing before an ALR. 159), and o
December 10, 201%e appearewith counsel before ALJ Seth GrossméR. 7788.) No other
witnesses testifiedOn August 19, 2016Rlaintiff appearedagain with counsel for a second
hearingbefore ALJ GrossmarfR. 83130.) At the second hearinghé ALJ also tooktestimony
from orthopedicsurgeon Allan Levine).D. and vocational expert Joseph Atkins@R. 98114,

121-29.)

In a writtendecision date@®ctober 13, 2016Decision) the ALJ foundhat plaintiffwas
not disabledwithin the meaning of the Ac{R. 3947.) Plaintiff timelyrequested review of the
ALJ’s Decision but onOctober 26, 2017, the Appeals Council defiedrequest(R. 510.) This
was the final act of the Commissioner.

B. Personal Background

Plaintiff was born on February 11, 1968 Peru.(R. 82, 131.He completed high school
in Peru (R. 82.) He moved to the United S#min 1989, when he was 21, and is now a U.S. citizen
(R. 80-81, 118-19.0nce in theUnited Statesplaintiff workedfirst as a taxi driver anthterin
asbestos removal. (R. 3%@n August 13, 2013, he fell off a ladder while working, sustaining an
injury to his right shoulder. (R. 94-95, 136.) Plaintiff is right handed. (R. 136.)

Plaintiff has not engaged in any gaindutivity since he date of his injury. (R. 415e has
undergone two shoulder surgeries (R. 438,),780d continues to complain of pain in his upper
right extremity.In a function report completed in connection with his applicatioDfBr, plaintiff
reported that he did not do chores or prepare meal$aattifficulty with personal caregbecause

he was limited to his (hedominant) left hand. (R. 319-21.)



Il. PLAINTIFF'S MEDICAL HISTORY

A. Treatment Records

On August 14, 2013he day aftehis accidentplaintiff was seen for an initial evaluation
by orthopedic surgeo®arren JFriedman M.D. (R. 43537.) A CT scanof his right shoulder
showed a proximal humerus fracture. (R. 436.) On August 15, 2013, plaintiff undeawent
“subacromial decompression with paraalomioplasty, “ORIF proximal humerus,and “open
rotator cuff repaif. (R. 438.) In an August 19, 2013 posteogtivenote, Dr. Friedmaprescribed
physical therapy and Vicodin. (R. 440h September 11, 2013, Dr. Friedman naked plaintiff
was “doing well” andcould “continue with work light duty.” (R. 442.) On October )18,
howeverDr. Friedman noted that plaintiff continued to complain of pain “which radiates from the
shoulder down to the hand and wrist.” (R. 542.)

On November 5, 2013, anray of plaintiff's wrist and elbowshowed mild degenerative
changes without acute bony abnormalitig®. 46661.) On November 19, 2013plaintiff was
diagnosed with right elbow medial epicondylitis and given an injection in higve(bb 428-29.)

On December 4, 2013, an MRI showed tendinosthefight elbow. (R. 515-16.)

On December 9, 2013, Dr. Friedmanvgalaintiff and noted improvetinotion,” but the
patient continued to complain of pain in the right shoulder. (R. 444.)

On February 7, 2014, Dr. Friedman cesrdithat plaintiff was “totally disabled” for the
two-month period between February 7, 2014 april 7, 2014.(R. 53.) On April 7, 2014 Dr.
Friedmanagain saw plaintiff, who reported thiaits pain hadreturned aftea February 12, 2014
corticosteroid injection which had offered him mild transient bené®s686.) On May 19, 2014,
Dr. Friedmamoted that plaintifivishedto proceed with a second surgery once it was approved

by his workers’ compensation providéR. 690-91.)



On July 18 and September 5, 2014, plaintiff ssurologistAric Hausknecht, M.D. Dr.
Hausknecht prescribed a trial of Lyrica. (R. 761, 764.)

On September 18, 2014, plaintiff underwsuatgeryon his right shouldeior “removal of
hardwaré and “total shoulder arthroplasty (R. 700.) During postoperative visits withDr.
Friedmanon September 2@2014,0ctober 242014 and January 2, 201plaintiff was generally
observed to be doing we(R. 706, 710, 714 Ble also continued to visit Dr. Hakisachtfor pain
managemenduring this time. (R. 767, 770.)

On January 29, 201%laintiff was seen byeurologist and pain management physician
Douglas Schottenstein, M.[[R. 79599.) Dr. Schottenstein’s notes reflect a “plan” for plaintiff to
continue to undergo physical therapy, to continue taking pain medicati@m.pésiusknecht, and
to continue to see Dr. Friedman for shoulder, elbow, and hand pain. (R. 798.)

Throughou015, plaintiff continued to reporairyingamounts of pain. On March 6, 2015,
when he visitedr. Hausknachthis prognosis was “guarded.” (R. 777.) On April 6, 2015, Dr.
Friedman notedhat plaintiff was “making progress” and recommended continued physical
therapy. (R. 718.) On April 23, 2015, Dr. Schottensteted “continued right wrist and hand
pain” butwrote that plaintiff obtainetd70% relief’ from stellate ganglion blocks (injections for
pain). (R. 825.0n June 26, 2015, plaintiff stopped taking Lyricle to dizzinessand began
taking Neurontin(R. 783.)On June 29, 2015Dr. Schottenstein reported that plaintiff's motor
strength irhis upper extremities was “5@ standard manual resistance techriiggxeeptfor his
right upper extremity, “which is 5-/5.” (R. 846.)

On August 28, 2015, Dr. Hauskréncreased plaintiff’'s dosage of Neutontin. (R. 786.

On October 13, 2015he patienteported continued paifR. 855) On November 13, 201Dr.



Hausknechtgain increased plaintiff's dosage of Neutontin. (R. 959.) On December 15, 2015,
plaintiff again reported continued pain. (R. 929.)

OnDecember 28, 201%plaintiff saw physical theragt Mital Patik Saparia(R. 973) Ms.
Saparia’s diagnosis included “MS wasting on anterior deltoid€.;muscle atrophy.ld.)

Throughout the first half of 2016, plaintiff continued to see Didausknectand
Schottenstein(R. 956, 905, 95350, 869, 981.Puring this periogdDr. Schottensteisontinued
to provideplaintiff with semiregular injectiongonce every month or twolf “right stellate
ganglion blocks” to address his pain. (R. 789, 817, 821, 837, 85924 889) Dr. Schottenstein
noted soméemporaryimprovement from those injectiortsut healso reportedas late as May 11,
2016, that plaintiff had “worsen[ing]” pain. (R. 869.)

B. Medical Opinion Evidence

Numerousphysicianshave providedwvritten or testimoral opinion evidenceoncerning
plaintiff's ability to work Two of them—Dr. Levine andamily medicinephysician Johrrkiaras,
M.D. — provided their opinions in connection with plaintiff's application for DIB beneS8is.
other doctorsprovided their opinions in connection with plaintiff's workers’ compensation
applications.

1. Dr. John Fkiaras

Dr. Fkiaras performed a consultative intermeddicine examination of plaintiff on March
14, 2014 in connection with his DIB applicatiorfR. 48383.) Plaintiff’'s physical exam was
normal except for his upper right extremity, where Dr. Fkiaras fauhecreased range of motion
in the shoulder, elbow, and wrist, “decreased sensation to light touch in the right”hema ‘3/5
muscle strength in the right upper extremifyR. 482.)Dr. Fkiaris also noted that plaintiff could
“zip, button and tie with the right hand with difficulty(ld.) In a medical source statemebf,

Fkiaraswrote that plaintiff was “restricted from any lifting, carrying, pushingl paolling,” that

5



hewas “unable to participate in activities which require reaching with his righerigremity,”
thathehad “a modeate to severe limitation grabbing and squeezing with his right hand,” and that
hewas “restricted from activities which require use of his right upper ekrér(R. 483.)

2. Dr. Allan Levine

Dr. Leving who did not personally examine the plaintiffstified as a medical expest
the secondALJ hearingon August 19, 2015. (R. 98.) As discussed in greater detail below, Dr.
Levine concludegbased on plaintiff' $estimony ananedical recordghathewas limited tdifting
ten pound®ccasionally and that he could not ‘@my pushing or pulling any “reaching above
shoulder level,” or anyforceful grip, grasp, or torque activitiew/ith his upper right extremity.
(R. 110-12.)

3. Dr. Robert D. Kramberg

Pain managemerspecialistRobert D.Kramberg M.D. completel a progress report on
November 6, 2013after giving plaintiff a corticosteroid injection to his rigitoulder. (R. 573
74.) This was approximately three months after plaintiff's first shoulder sur@eryKramberg
repored that plaintiff had 5% “temporary impairment (R. 574) In addition, Dr. Kramberg
checkeda box indicating that plaintiff was working at the time of the refwhnich is nototherwise
supported in the recoyd(R. 574.)Dr. Krambergalso twice referenckan “attached medical
report” which appears to be missing from the recohasofar as the record revealsaiptiff did

not visit Dr. Kramberg again.

! The two record pages following Dr. Kramberg'’s report are slip sheets imgj¢htit the pages
were “replaced with [these pages] because [they] referenced anothetuati (R. 573-576.)
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4, Dr. Vincent Huang

Physical medicine and rehabilitation specialist Vincéhwang M.D. authored a
“Certificate of Disability” concerning plaintiff on December 2, 2013. (R. 4B8.)Huangopined
that plaintiff was*unable to return to work(ld.) Insofar as the record revealsaiptiff did not
visit Dr. Huang again.

5. Dr. Alexios Apazidis

Orthopedic surgeon Alexio#\pazidis, M.D., performed an independent orthopedic
examination of plaintiff on December 19, 2013. (R.-548)Dr. Apazidisopinedthat plaintiff had
a “marked (75%) disability based orfthe plysical examination at this timfi@ndthe “available
medical documentation(R. 451.)

Dr. Apazidis performe@ secondgxamination b plaintiff on April 24, 2014 (R. 6425),
after which heeported limitations in flexibility irplaintiff's right shouldebutopined that plaintiff
wascapdle of working so long as he did not work “at or above shoulder level with the right arm.”
(R. 644.)

6. Dr. Howard V. Katz

Orthopedic surgeon Howard \Katz, M.D. performed three evaluations of plaintiff
between August 2014 and August 2015, each for wdrkerapensation purposes. (R. 72%.)
On August 26, 2014)r. Katz opined that plaintifindwas capable of working “with restrictions
of no repetitive use of [the] right arm, no pushing, no pulling, and no heavy lifting@y®unds.”
(R. 728.) On April 20, 2015, Dr. Katz opined that plaintdtildperform sedentary wornkith “no
overhead repetitive use of the right arm” and “[n]o pushing, pulling and lifting dvébs.” (R.
737.) On August 31, 2015, Dr. Katzoted that plaintiff had reached “maximaledical
improvement” andpined thahewas capable of working “with restrictioNgR. 745.) Dr. Katz

did notidentify those restrictiongld.)



7. Dr. Maury Harris

Orthopedic surgeon Maury Harris, M.D. performed an independent orthopedic evaluation
of plaintiff on February 11, 201@R.96069.) Dr. Harris reported that plaintdouldperform light
or sedentary dutieswith restrictions placed on any lifting over 20 Ibs., and any overhead
repetitive meement.” (R. 966.)n an April 1, 2016 addendum, Dr. Harreported a “schedule)
loss” of 50% in plaintiff’s right shoulder. (R. 961.)

8. Dr. Douglas C.Schottenstein

Treating physician Dr. Schottensteincompleted an evaluation form for workers’
compensatin purposes on April 4, 2016, basedramMarch 23, 201@xaminationof plaintiff.
(R. 901) Dr. Schottensteimeported in relevant part that plaintiff should “avoid pushing, pulling,
lifting, carrying >1015 Ibs.” (R. 901.)

II. HEARING

A. December 10, 2015learing

At the December 1®015 hearing, plaintifiestified through a Spanish translator, that he
was 47 years oldhat heentered the United States from Peru in 1388t hebecame aJ.S.
citizen,and that heinderstoodasic English(R. 80-81.) Raintiff confirmedthat hetook hisU.S.
citizenship test in English. (R. 81.)

In response to the ALJ’s questionmaintiff testified that he could not “do any heavy
lifting” with his right hand and arm, stating “I can’t do a lot of movements bedayetepain.” (R.
83.) When asked if he could lift a gallon of milk with his right hdretestified “I can pick it up
but | cannot sustain it” fomore than‘one to two minutes’before he'[got] pain.” (Id.) When
askedby the ALJif there was anything wrong vithim besides his right hand and apiaintiff
said no. (R. 8BHe testifiedthat he could walk five miles and could drive ghihstances with his

left hand. (R. 83, 85.)



The ALJthen questionedlaintiff's attorney abouthe merits oplaintiff's disahlity claim,
stating “Counsel, to be blunt about it and, you know,tis really hard to make out a case of
disability’ with nothing more than “limited use of your arm.” (R. 84gwever, théALJ concluded
that the case requirédnother hearing with the pcationalexpert].” (R. 86.)

B. August 19, 201%Hearing

At the August 19, 2015 hearing, the ALJ helare testimony fronmplaintiff andtelephonic
testimony fromDr. LevineandVE Atkinson (R. 83130.)Dr. Levine was present by telephone
for all of plaintiff's testimony (R. 93-94), buMIr. Atkinson was not. (R. 118.)

1. Plaintiff's Testimony

Plaintiff once agairtestified through a Spanish interpretdde stated that he remained
unemployed anddescribed the momenft his right upper extremity injury aghen his “shoulder
broke.” (R. 94-95.) He noted again that he is right handed. (

Asked by the ALJ abouhe state ohis right arm plaintiff testified that it was “very bad
(R. 95.) He could lift it only up to desk leveld() He could dial on a cell phortmit would not
pick up that cell phonevith his right hand. Ifl.) He drove “with one hand,” though he
acknowledged that he could use his right hand to hold the steerired mbenentarily while
turning with his left hand. (R. 96e thought he could lift 20 pounds with his left hand. (R. 97.)
Asked by hiown attorneywhat other activitiebe had “problems doirigwvith his right shoulder
arm, or hand, lpintiff respondedl can’t barely do anything with that arn(R. 98.)

Medical expert Dr. Levine also question@dintiff. In response, plaintiffestified that he
had pain in his right elbovand that his shoulder had not gotten better after shoulder replacement
surgery. (R100-01.)Plaintiff stated thahe could use his right hand to feed himself, eodld
hold a cup of coffee with his right hand, but could not write “that much” with his right handdzeca

his hand hurt. (R. 101.)



2. Dr. Levine’s Testimony

After questioningplaintiff, Dr. Levine testified thatlaintiff “had a medicallydeterminable
impairment of chronic pain in the right shoulder secondary to a fracture of the proighta
humerus [], and a rotator cuff tear and development of degenerative joint disd@sstufulder
and that was in 8/13/2013.” (R. 10DR}. Levine testified thaplaintiff had a second medically
determinable impairment of chronic pain of the right elbow and a third medd=stkbyminable
impairment of “chronic pain in the right vgtiandhand.” (R. 10304.)He testified that “the medical
records are replete wifleports of]chronic pain of the right shoulder since histbajob injury
in August 2013.” (R. 102.)

However, according tDr. Levine the record did not show signs of “complegional pain
syndrome” (R. 1086), andthere was’'a questioh as to whetheplaintiff had ‘a medically
determinable impairmehbased on a diagnosis of “chronic pain syndrditie. 106) Dr. Levine
notedthatplaintiff had found some relief with ganglidihocks and thaa recent EMG and nerve
conduction study of his right upper extremity was normal. (R. 107.)

When asked by the ALJ what upkintiff had of his right upper extrenyt Dr. Levine
stated thaplaintiff had“minimal to no use really of the shoulder itseljut retained some use of
his right hand(R. 108, 11213.) Dr. Levine explainedthat “with the upper arm at its side it
effectively takes the shoulder out of the equation and it has no effect on fine and gross
manipulation.” (R. 109.)

Baseal on his review of the medical record and plaintiff's testim@nryLevineopinedthat
plaintiff should not engage in “any lifting more than occasionally, ten pounds with the right alone
any “lifting above chest level with the rigfitor any ‘pushing orpulling with the right upper
extremity” but that he could “sit, stand or walk six out of eight hours with customary Breaks

with “unlimited stairs or rampq] kneeling, crouching, or stoopirig(R. 110-11.) Dr. Levine
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added that plaintiff should avoidadders, scaffolds, [] crawling, heavy vibratory machinery or
dangerougype equipment, [] unprotected heights and extreme cold expbshogild notreacH]
above shoulder level with the righaind should avoid “any forceful grip, grasp or torque @@
with the right upper extremity.” (R.11-12.)
Other than these restrictiori3r. Levinetestified thatplaintiff “had unlimited use of the
upper extremities for fine and gross manipulation.” (R. 11208.).evine clarified that plaintiff
should beable to uséoth hands for things like picking up a receiver and writifigy 113.)Dr.
Levine alsoopined thaplaintiff's “limitations are primarily in and/or around the shoulder itself.
If he can do things without involving the shoulder such as even putting his hand on a desk and
writing, that really does not affect the shoulder.” (R. 113.)

3. VE Atkinson’s Testimony

VE Atkinsontestified by telephone. (R. 118.) Before questiorimg VE, the ALJ again
guestioneglaintiff —with Mr. Atkinson on the line- abouthis English language abilityR( 118
19) Plaintiff restated that he todkis citizenship test in Englislndthat he could carry on a
basic/simple conversation in English “a little.biR. 119.) Asled abouthis ability to read simgl
instructions in English, he respondéd depends; sometimes there are difficult words that | don’t
understand.”Ifl.)

TheALJ askedVE Atkinsonto identify jobs for two hypothetical claimants. The first was

A hypothetical person of the claimant’'s educational and vocational background

who can carry on a simple conversation in English, basic English skills and this

person has well, this is the most extreme, the personhadn stand or walk six

hours and sit six hours in an eigidur day.The person can lift and carry 20 pounds

with their upper extremity frequently, 10 poundr, I'm sorry 10— 20 pounds
occasionally and 10 pounds frequently aoduse of the right upper extremity

(R. 121-22 (emphasisadded. The ALJ asked whether this hypotheticiimant could perform

any light jobs. (R. 122.)
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After a period of silence frorvr. Atkinson,the ALJprompted himaskng whether the
hypothetical claimantould perform the job of ushé@OT code 344.67-D14, light work, SVP of
2). (R. 12223) Mr. Atkinsontestified that “[i]t would be difficulf given that ushers “have to
hand out pamphlets and things like that and hold pamphlets.” (R.H2@ontinued, “l would say
the individual could perform the occupation of usher, but we would have &cghiérosiori 2
(R. 122) VE Atkinsonestimated the erosion te national employment figure of usher (4,828)
50 percent. (R. 123)

Mr. Atkinson theropined thathe first hypothetical claimant couddsoperform the job of
school bus monitoDOT code 372.667-042 light work, SVP of 2 though the national
employment for that job (1,081) would be eroded by 60 percent. (R. 124.) VE AtKurtioer
opinionedthat the first hypothetical claimant could penfn the job ofmonitor @QOT code
379.367-010sedentary work, SVP of)2though the national employment for that job (4,558)
would also be eroded 50 to 60 percent. (R. 125.)

The ALJ therprovidedVE Atkinsona second hypotheticahvolvingthe same limitations
as the first, excephat the claimarnthad some additional use of the upper right extremity:

[W]ith the right arm this person is limited in the following manner. This person has
no overshoulder lifting and is limited just a second, the person can lift ten pounds

2 Social SecurityAdministration regulationsrpvide that ALJs must considethe extent of any
erosion of the occupational basehen aclaimant has limitations preventing him or her from
performing the full range of light or sedentary work. SSRL831983 WL 31253 (S.S.A. 1983);
see alsaCarolyn A. Kubitschek & dn C. Dubin, Social Security Disability La@ndProcedure in
Federal Courtg 3:94(2018) (notinghat vocational expert testimorsyrequiredvhere the éxtent

of the erosion of the occupational base isahedr.”). Thus vocational egerts often testifyas VE
Atkinson did hereconcerningthe extent to which the number of jobs otherwise available in a
particular occupatioshould be&‘eroded” fedu@d) due to a dimants specific limitationsSee

e.g, Glast v. Astrug2013 WL 5532696, at *6 (E.D.N.Y. Sept. 30, 203)ossman v. Commof

Soc. Sec2015 WL 5943506, at *19 (N.D.N.Y. Oct. 13, 2015).

3 The ALJ and VE Atkinson then agreed that the resulting figfter erosionwas “about 1,500
jobs.” (R. 123.) It is not clear from the record why this figure differed from 5€epeof 4,823
(i.e., 2,411).
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to the chest level, in other words no more than that, with no overhead lifting but the
person can finger, handle, you know, fine manipulation frequently.”

(R. 125-26.)The ALJ elaborated:So that the main problems are no overhead lifting with the right
and no lifting more than ten pounds at chest level.” (R. 126.)

In responseir. Atkinsonopined thathis second hypothetical claimant could perform the
jobs of electronics worker (DOT cod®6.687010, light work, SVP of 2national employment
figure of 3,437), office helper (DOT code 239.8&I0, light work, SVP of 2, national employment
figure of 3,728), information clerk (DOT code 237.3&I8, light work, SVP of 2, national
employment figure of 1,609)or ticket taker (DOT code844.667-010 SVP of 2, national
employment figure 0%6,785).(R. 12628.) Mr. Atkinson addedhat the second hypothetical
claimant—like the first— couldperform thgob of usher, but without any erosion. (R. 127-28.)
IV.  ALJ DECISION

A. Standards

A five-step sequential evaluation process is used pursuant to 20 C.F.R. 8§ 404.t620(a)
determine whether a claimant over the age of 18 is disabled within the meatiegAaft. The
Second Circuit has described the sequence as follows:

First, the Commissioner considers whether the claimant is currently engaged in

substantial gainful activity. Where the claimant is not, the Commissioner next

considers whether the claimant has a “severe impairment” that signifitiamtly

her physical or mental ability to do basic work activities. If the claimatfférsu

such an impairment, the third inquiry is whether, based solely on medical evidence,

the claimant has an impairment that is listed in 20 C.F.R. pt. 404, subpt. P, app.

1 ... Assuming the claimant does not have a listed impairment, the fourth inquiry

is whether, desfe the claimant’s severe impairment, she has the residual functional

capacity[RFC] to perform her past work. Finally, if the claimant is unable to

perform her past work, the burden then shifts to the Commissioner to determine

whether therés other work which the claimant could perform.

Jasinski v. Barnhart341 F.3d 182, 183-84 (2d Cir. 2003) (citation omitted).
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If it is determined that the claimant is or is not disabled at any step of the evaluatiesspr
the evaluation will not progress to the next step. 20 C.F4R481.520(a)(4). A claimant bears the
burden of proof as to the first four steps, while the Commissioner bears the burddifthtstep.
See Melville v. Apfell98 F.3d 45, 51 (2d Cir. 199%chaal v. Apfell34 F.3d 496, 501 (2d Ci
1998). To support a finding that the claimant is not disabled at step five, the Camarissust
offer evidence demonstrating that other work exists in significant numbéaesmational and local
economies that the claimant can perform, given thimelat's RFC, age, education, and past
relevant work experienc&ee?0 C.F.R. 88404.1512(f) (2015)404.1560(c):‘Under the law of
this Circuit and the SSA Guidelines, the ALJ must call a vocational expert t@agvalalaimant’s
significant norexertioral impairments in order to meet the step five burdeacava v. Astrue
2012 WL 6621731, at *18 (S.D.N.Y. Nov. 27, 2012) (citations omittedport and
recommendation adopted012 WL 6621722 (S.D.N.Y. Dec. 19, 2012).

For steps four and five, the Alndust also determine the claimant’s RHGe ALJ must
make this determinatiobased on all of the relevant medical and other evidence in the record,
including the claimant’s credible testimortlye objective medical evidence, and medical opinions
from treaing and consulting sources. 20 C.F§8.404.1520(e), 404.1545(a)(FAn ALJ must
consider all medical evidence on the rec@@IC.F.R. § 404.15%%)(1) (“Regardless of its source,
we will evaluate every medical opinion we receive.”).

B. Application of Standards

At step one, the ALJ founthat plaintiff hasnot engaged in substantial gainful activity
since August 13, 2013, the alleged onset date. (R. 41.)

At step two, the ALdleterminedhat plaintiffhasthe following severe impairments: “right

shoulder impirment, statugost to right shoulder surgeries, and right elbow impairmelat.) (
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The ALJ explained that these impairments “causeentivain a minimal effect on the claimant’s
ability to perform his physical or work activitiegId.)

At step three, the ALdoncludedhat plaintiffdoesnot have an impairment or combination
of impairments that meets or medically equals the severity of one of the listatinmaptsset
forth at20 C.F.R. pt. 404, subpt. P, app.Id.)(

Before considenig step fourthe ALJ determinegblaintiff's RFC. The ALJ found that
plaintiff has “the residual functional capacity to perform light work as defined in 20 CFR
404.1567(b) except that the claimant has limited use of his upper right extrerfalipas: heis
unable to lift overhead, cannot lift and carry more than 10 pounds, and can only lift up to chest
level.” (R. 41-42.)

In determiningplaintiff’'s RFC,the ALJ(a)found plaintiff's testimony not ently credible
(R. 42) (b) accorded Dr. Levine’spiniontestimony’great weighit (R. 45); (c) failed to give any
weight to (or even considetf)e @inion testimony otonsultative examinddr. Fkiaras and (d)
accorded all other medicapinions in the recordittle weight” (R. 44.)

As to the plaintiffs testimonythe ALJ found thathis “medically determinable
impairments could reasonably be expected to cause the alleged sympbomngtiat “the
claimants statements concerning the intensity, persistence and limiting effectsexythggoms
are not entirely consistent with the medical evidemut @her evidence in the recérdnd that
“his overall condition is not of disabling charactdi. 42) The ALJnotedthat Dr. Friedman had
observed some improvement after ptdi’s initial surgeryR. 43) that in May 2014 plaintiff was
experiencing “moderate” relief through twiveeeekly physical therapy sessiond.); that Dr.
Hausknecht fountfour out of five grip strength in the right hand” in April 2014; and thateoth

than some muscle atrophy in the shoulded pain in the right shoulder and elbow, plaintiff
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“otherwise showed full muscle strength in the upper and lower extesmitormal rmascle tone
throughout the body (1d.) The ALJ also noted that Dr. Schottensteiportedn June 2015 that a
ganglion block procedure had resulted in 70% pain reliefilaateas recently as January 2016, on
examination bypr. Schottenstein, plaintiff continued to show “a normal gait, full muscle gtreng
throughout the body . . . and apartnfreome diminished sensation in the upper right extremity,
no sensory defects.” (R. 44[he ALJalsoconsidered dMay 2016 xray report which revealed
significant “translation” of the humoral head but “no evidence of AC joint arthrosidissiie
abnormaities, and stated that [plaintiff'§jone mineral density appeared normdtd’)(

The ALJgaveDr. Levine's opinion great weight because it was “based on a thorough
review of the medical record, detailed questioning of the claimant during thedidand] a
knowledge of Social Security’s adjudicative process, and is consistent with dieahrecord as
a whole.” (R. 45.) The ALJ notedr. Levine’s opinion that plaintiff was “limited to lifting and
carrying 10 pounds, should not lift above chest levekach above shoulder level, and that he is
unable to push and pull” with his upper right extremilg.) (Notwithstanding the “great weight”
he gave to Dr. Levine’s testimony, howevarformulating plaintiff's RFC théALJ did notplace
any limitationon plaintiff's ability to push or pull. Nor did he incorporéte otherlimitations that
Dr. Levinedescribedthat plaintiff was unablgo “reachabove shoulder levelor to engage in
“any forceful grip, grasp, or torque activities” with his right upper extneniR. 110-12.)

The ALJ did not mention or addrelBs. Fkiaras’sopinionanywhere in th®ecision. As to
the remaining medical opinion evidence in the recdrelALJ expresslygave it little weight(R.

44.) ALJ Grossmanacknowledged that theecord was“replete” with opinon evidencefrom
plaintiff's treating physicians and/or worker’'s compensation doctors, but tdbotthem“either

vague or conclusory in nature(fld.) The ALJ noted that several physicians had opined on
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plaintiff's “disability,” including Dr. Friedman (“totally disabled”), Dr. Huang (“unabtereturn

to work”), Dr. Kramberg (“25% ‘temporary impairment™), Dr. Katz (“moderapartial
disability”), Dr. Harris (echoing Dr. Katz), and Dr. Hausknecht (“100% temporgpgimment).
(Id.) However, the ALJ reasonethese physicianseither opined on a matter reserved for the
Commissioner to determine, or are vague and fail to provide a specific fubgtfanction
assessment of the claimant’s limitationsd.)

At step four,the ALJ concluded thagiven his RFCplaintiff was unable to perform his
past relevant work as an asbestos removal worker. (R. 45.)

At step five, the ALJound that, consideringlaintiff’'s age, education, work experience,
and RFC, there are jobs thatgn significant numbers in the national economy ghaintiff can
perform. (R. 45.)Citing VE Atkinsoris testimony that plaintiffwould be able to perform the
requirements of representative occupations such as an electronics wookigzg]helper [, and
information clerk” (R. 46) (DOT codes omitted), thkeJ noted thathese jobs “exist in the national
economy in the following numbers: 3,437 jobs (electronics worker), 3,728 jobs (office helper),
and 1,609 jobs (informatiocierk)’ — for a total of8,774 jobg(ld.) The ALJ then concludethat
the plaintiff was “capable of making a successful adjustment to other workxitsin significant
numbers in the national economy” aherefore wasnot disabled” within theneaning of the Act
from August 13, 2013 through the date of the Decision. (R. 46.)

V. ANALYSIS
A. Standard of Review

Both parties have moved for judgment on the pleadings pursuant to Fed. R. Civ. P. 12(c).
To prevail on such a motion, a party must establish that no material facts are ia agpttat

judgment must be granted to that party as a matter oSelers v. M.C. Floor Crafters, In®842
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F.2d 639, 642 (2d Cir. 1988} laudio v. Comrn of SocSec, 2017 WL 111741, at *1 (S.D.N.Y.
Jan. 11, 2017).

The Act provides that the Commissioner’s findings “as to any fact, if supported by
substantial evidence, shall be conclusive.” 42 U.S.C. § 405(g). The reviewing coudtrasiyls
a decision of the Commissioner only if it is “based on legal error orisf mot supported by
substantial evidenceGeertgens v. Colvir2014 WL 4809944, at *1 (S.D.N.Y. Sept. 24, 2014)
(quotingHahn v. Astrug2009 WL 1490775, at *6 (S.D.N.Y. May 27, 2009¢cordLongbardi
v. Astrue 2009 WL 50140, at *21 (S.D.N.Y. Jan. 7, 2009). Thus, where an applicant challenges
the agency’s decision, the district court must first decide whether the Coomeisapplied the
correct legal standard$ejada v. Apfell67 F.3d 770, 773 (2d Cir. 199@alvello v. Barnhart
2008 WL 4452359, at *8 (S.D.N.Y. Apr. 29, 2008). If there was no legal error, the court must
determine whether the ALJ’s decision was supported by substantial eviflejazky 167 F.3d at
773;Calvello 2008 WL 4452359, at *8.

“Substantial evidence is ‘more than a mere scintilla. It means such relevant evidance as
reasonable mind might accept as adequate to support a conclusialiofan v. Barnhart 362
F.3d 28, 31 (2d Cir. 2004(quoting Richardson v. Perales402 U.S. 389, 401 (1970)). “In
determining whether subst#al evidence exists, a reviewing court must consider the whole record,
examining the evidence from both sides, because an analysis of the suligtahtte evidence
must also include that which detracts from its weighorigbardj 2009 WL 50140, at21 (citing
Brown v. Apfel174 F.3d 59, 62 (2d Cir. 1999) avdlliams v. Bowen859 F.2d 255, 256 (2d Cir.
1988)). However, the reviewing court’s task is limited to determining whetbstamntial evidence
exists to support the ALJ’s fatinding; it maynot reweigh that evidence or substitute its judgment

for that of the ALJ where the evidence is susceptible of more than interpretf@prce an ALJ
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finds facts, [the court] can reject those facts only if a reasonable factfmodéd have to conclude
otherwise” Brault v. Soc. Sec. Admin., ComB83 F.3d 443, 448 (2d Cir. 2012) (emphasis in
original) (quotation marks and citation omitted). Thus, the substantial evidencardteth very
deferential standard of revieweven more so than the ‘cleagrroneous’ standardld. (citation
omitted);see alsdrown v. Colvin 73 F. Supp. 3d 193, 198 (S.D.N.Y. 2014).

“[T]he crucial factors in any determination must be set forth with suffi@gpecificity to
enable [the reviewing court] to decide whetliee determination is supported by substantial
evidence.” Ferraris v. Heckler 728 F.2d 582, 587 (2d Cir. 1984). Thus, remand may be
appropriate if the ALJ fails to provide an adequatedmapfor his reasoningd. But if the ALJ
adequately explains hisasoning, and if his conclusion is supported by substantial evidence, the
district court may not reverse or remand simply because it would have come toesmtdéision
on ade novoreview. Genier v. Astrue606 F.3d 46, 49 (2d Cir. 201@)Even wherethe
administrative record may also adequately support contrary findings auparissues, the ALJ’'s
factual findings must be given conclusive effect so long as they are supported bytaibsta
evidence.) (citation and internal quotation marks omiltesee also Yancey v. Apfel45 F.3d
106, 111 (2d Cir. 1998) (“the court should not substitute its judgment for that of the
Commissioner”)Ryan v. Astrueb F. Supp. 3d 493, 502 (S.D.N.Y. 2014) (“[T]his Court may not
substitute its own judgment as to tlaets, even if a different result could have been justifiably
reached upome novoreview.”) (quotingBeres v. Chaterl996 WL 1088924, at *5 (E.D.N.Y.
May 22, 1996)).

B. The Parties’ Positions

In this case, Jaintiff argues that the ALJ f&itl“to meet hisburden astep 5 to show that
there are a ‘significant number’ of jobs that Plaintiff could perfogmén his RFCand thathe

ALJ’s hypotheticalsto the vocational expertwere not accurafe meaning that they did not
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incorporate the limitationspecified by Dr. Levinethus invalidatingVE Atkinsoris testimony
concerning the jobs that plaintiff could perfar8eePl. Mem. (Dkt. No. 15) at 226 (relying on
Podedworny v. Harris745 F.2d 210, 218 (3d Cir. 1988)in our view, the fact that these
conditions were not included in the hypothetical question rendered that quisieative, and
thus the expert’s answer cannot be considered substantial eviYlemcdis reply briefplaintiff
furtherargueghat the ALJ erred by failingvento consider the opinion of Dr. Fkiaraghich also
included limitations not incorporated into the ALJ’s RFC. Pl. Réfgyn. (Dkt. No. 18) at 2.

The Commissioner counters that substantial evidence supports the ALJs RFC
determinationas well as tastepfive finding concerning available jobSeeDef. Mem. (Dkt. No.
17) at 1524. Alternatively, defendant argues that evenwfaserror for the ALJ not tanclude all
of plaintiff's limitations in his RFC determinatiothe error was harmlesisecause it would not
have changed the ALJidtimate determinatiarid. at22-23.

The Courtlargely agrees with plaintifit may well be, as the ALJ suggested during the
first hearing, that “it’s really hard to make out a case of disability” withingtimore than “limited
use offone]arm.” (R. 84.)And it is true, as the ALJ noted in Hiecision, that “apart from the
impairment to his right upper extremity, the claimant denied having thiey medical conditions
that prevent him from working.” (R. 42jowever the reviewing court must sasidetheagency
decision if the ALJ committed legal erreeeTejada v. Apfell67 F.3d a7 73 unless'application
of the correct legal principles to the record could lead only to the same conglZsbala v.
Astrue 595 F.3d 402, 409 (2d Cir. 2010), rendering the errors harmless. In this cade] éneed
by failing — without explanation- to incorporatehe limitations described by Dr. Levim&o his

RFC determinatiorand by wholly ignoring the opinion of Dr. Fkiaris. Moreovtdre omitted
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limitations would have disqualified plaintiff from some of the jobs cited by the voedtexpert
(and relied on by the ALJ). The Cotinereforecannot caclude that the errors were harmless.

C. The ALJ's RFC Determination
1. Dr. Levine’s Opinion

As noted abovehe ALJdetermined thaplaintiff hadthe “residual functional capacity to
perform light work as defined in 20 CFR 404.1567(b) except that the clamaarimited use of
his upper right extremity as follows: he is unable to lift overhead, cannahtftarry more than
10 pounds, and can only lift up to chest level.”4R-42) In formulating plaintiff's RFC, the ALJ
relied primarily on the opinion of Dr. Levine, to which he assigtgréat weighf” with no
reservationsin part because it wagonsistent with the medical record as a whole.” (R. 45.)
Howeverthe ALJdisregarded Dr. Levine’s view that plaintiff could not push or pull, reach above
shoulcer level, orengage in “any forceful grip, grasp, or torque activities” with his right upper
extremity. CompareR. 4142 with R. 110-12.) Theseadditional limitations- referred to herein
as the“push/pull, reach andtorque limitations”— were simply left out of the RFC, without
explanation. (R. 45.)

This was error. As the Commissioner correctly nadesPef. Mem. at 1819, an ALJ is
not required to dccept or reject a medical expert’s opiniototo. Some portions may be entitled
to greater weight than other portioh&nnabi v. Berryhill 2018 WL 1609271, at *16 (S.D.N.Y.
Mar. 30, 2018)“However, when the ALJ uses a portion of a given opinion to support a finding,
while rejecting another portion of that opinion, the ALJ must have a sound reason for the
discrepancy.1d. (quotingArtinian v. Berryhill 2018 WL 401186, at *8 (E.D.N.Y. Jan. 12, 2018)).
Here, the ALJ offered no reason at all for the discrepancy between Dmelse@pinion— which
he appeared to acceipt toto — and his determination of the plaintiffs RFC. He did not even

acknowledge the varianc8eeSoc. Sec. Ruling 98p, 1996 WL 374184at *7 (1996)("If the
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RFC assessment conflicts with an opinion from a medical source, the adjudicatoexplain
why the opinion was not adoptéy]. Kuleszo v. Barnhay232 F. Supp. 2d 44, 57 (W.D.N.Y. 2002)
(“The ALJ’s failure to acknowledge relevant evidence or to explain its implicit rejectionims pla
error.”).

Moreover,the Commissioner does nmbint to any conflicting evidence in the record upon
which the ALJ could have relied to reject the push/pull, reach and torque limitaticngated by
Dr. Levine.Cf. Veino v. Barnhart312 F.3d 578, 588 (2d Cir. 200@)Genuine conflicts in the
medical evidence are fathe Commissioner to resolve.h this caseall of the physicians who
addressed the issagreed thaplaintiff could notpushor pull with his upper right extremityDr.
SchottensteifR. 901); Dr. KatAR. 728, 737)and Dr. Fkiaraswho also opinethat plaintiffhad
“a moderate to severe limitation grabbing and squeezing with his right hand” anddezhtiat
he should berestricted fromall activities“which require use of his right upper extremit{RR.
483.)In the absence of arfgenuine conflits” in the medical evidenc¥eing 312 F.3d at 588,
the Courtcannot accept the Commissioner’s contention that the ALJ’s rejectitve plush/pull,
reach and torque limitations was based upon his consideration and resolution of such.conflicts

2. Dr. Fkiaras’s Opinion

While Dr. Schottensteirand Dr. Katz evaluated plaintiff for workers’ compensation

purposes, Dr. Fkiarasexaminedhim on referral from théivision of Disability Determination

4 For this reason, the ALJ correctly disregarded their ultimate conclusionsadsether, and to
what extent, plaintiff wasdisabled.” See e.g, DeJesus v. Chatei899 F. Supp. 1171, 1177
(S.D.N.Y. 1995) (“[F]indings of disability for workers’ compensation purposes aranied
utility for disability purposes under the Social Security Act.”). Howevegg@nion as to whéier

a claimant can push or pull is a functional assessment, not a general disahitysion, and as
such should not be rejected simply because of the context in which the opinion is reBdered.
Urbanak v. Berryhill 2018 WL 3750513, at *25 (S.D.N.Y. July 18, 2018gport and
recommendation adopte®@018 WL 3745667 (S.D.N.Y. Aug. 7, 2018) (“The ALJ properly
afforded ‘little weight’ to Dr. Jacobs’ opinions that plaintiff was 100% disaldegdirposes of
workers’ compensation and ‘great weight’ to his functional assessments and otsereat
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for purposes of his DIB application. (R. 488.) Nonethelss,Dr. Fkiaras'sopinion gaswholly
unmentioned in the ALJ’s &ision.This was also error, because an ALJ must at astider
limitations identifiedby a consultative examén, see20 C.F.R. § 404.152¢) (“we will evaluate
every medical opinion we receive”) and, if thdiseitations arerejected mustexplainwhy. See
e.g, Hall v. Colvin 37 F. Supp. 3d 614, 627 (W.D.N.Y. 201¥manding where the ALJ failed
to explain what weight the ALJ gave the opinion gfhgysician who performed eonsultative
examinerof the claimant Harnisher v. Apfel 40 F. Supp. 2d 121, 130 (E.D.N.Y. 1999)
(remanding in part becausthé ALJ failed to even mention the medical opinions of Dr. Mark
Thomas, who performed a consultative exam on behalf of the Commissioner, and Dr.| Michae
Katz, who testified at the first administrative hearipgALJ Grossmamay havediscountedDr.
Fkiaras’s opinion for @y number of reasongiowever,where the record gives no hint of those
reasons-and does not evenentionthe consultative examiner’s opiniettheCourtcannot simply
assume that the requirednsideration and analysis took place.

D. Number of Jobs in the National Economy

As noted aboveht ALJpresented two different hypotheticals\M& Atkinson Thefirst
hypothetical asked theocational experto assume that the claimant coulot use his right upper
extremity at all(R. 12122), therebyncorporating all of the limitations specifidy Dr. Levine
and Dr. Fkiarasin response, however, Mr. Atkinson identified three jofith relatively modest
nationalemployment figuregafter erosiorio account for the hypothetical claimant’s limitatifins

usher(after 50% erosion, 2,412 jolis the national econom)y school bus monitor (after 60%

plaintiff during numerous physical examinations@Ggarcia v. Colvin 219 F. Supp. 3d 1063, 1075
(D. Colo. 2016) (“[Wi]hile it is true that workers’ compensation standards drffer the Social
Security disabilitystandard, the limitations provided by a workers’ compensation medical provider
are relevant in determining a claimant’'s RFC.”).
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erosion, 432obs); and monitor (after 560% erosion, 1,823 to 2,276bs). (R. 12325.) VE
Atkinson was not asked for, and did not provide, region&cal employment figures for any of
these three jobs. In sutiereforethe record contains evidencehlstween4,667 and 5,123 jobs
in the national economy that could be performed by the first hypotheticalaciai This is not a
“significant number.”See e.g, Hanson v. Comm’r of Soc. Se2016 WL 3960486, at *13
(N.D.N.Y. June 29, 201§)Courts have held th@hationallnumbers around betwegsic] 4,00
and 5,000 did not constitutesiynificant.”), report and recommendation adopie2016 WL
3951150 (N.D.N.Y. July 20, 2018lamilton, 105 F. Supp. 3dt 231 (finding thatthreepositions
regionally and a total of 5,160 nationally did not constisigaificant numbens Torres v. Colvin
2017 WL 1734020, at *3 (D. Conn. May 3, 20{7))] tis clear to mehat 756 laundry laborer jobs
nationally does not constitute a significant nuriber.

In response to the second hypothetiealwhich corresponded to the ALJ's RFC
determinatiof — VE Atkinson identified four additiongbbs: electronics worke(3,437 jobsin
the national economybdffice helpen(3,728 jobs)information clerk(1,609 jobs)andticket taker
(6,785 jobs)(R. 12629) The vocational expert also noted that the second hypothetical claimant
could “do the full . . . usher position” (4,823 jobs), thus providing evideneetatal of at least
20,382 jobs in the national economtmat could be performed by an individual with the RR@at

the ALJformulated for the plaintifin this case.

> The second hypothetical asked the vocational expert to assume that the cleamdift and

carry 20 pounds with their upper extremity frequently, 10 peuod I'm sorry 10— 20 pounds
occasionally and 10 pounds frequently . . . [A]Jnd with the right arm can finjes person ne-

okay, with the right arm this person is limited in the following manner. This personduwer-
shoulder lifting and is limited- just a second, the person can lift ten pounds to the chest level, in
other words no more than that, with no overhead lifting but the person can finger, handle, you
know, fine manipulation frequently.” (R. 1212, 12526.)
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That number may indeed bsignificant” SeeHanson2016 WL 3960486, at *18Courts
have held that numbers varying from 9,000 upwards constituted ‘significa@rdy v. Colvin
2014 WL 4146880, at *6 (W.D.N.Y. Aug. 19, 201@polding that16,000jobs in the national
economy wassignificant); Gutierrez v. Cominof Soc. Se¢.740 F.3d 519, 529 (9th Cir. 2014)
(characterizing 25,000 jobs in the national economy as a “close calfffiming the ALJ’'s
finding that 25,000 was “significant”"However,becauseALJ Grossman’sRFC determination
was based on legalrer, evidence that a person with such an RFC could perform work that exists
in significant numbers in the national economy does not satisfy the Commisshareies at step
five. SeeCalabrese v. Astrye858 F. Appx 274, 27677 (2d Cir. 2009)the ALJ“may rely on a
vocational expets testimony regarding a hypothetieal long aghe facts of the hypothetical are
based on substantial eviderigdemphasis added).

E. Harmless Error

The Commissioneargues in the alternative thahy error committed by thALJ in
formulating plaintiff's RFC wa harmlesbecause itwould have no impact on tleeitcome of the
cas€’ Def. Mem. at 2223 (citingZabalg 595 F.3cat409) According to the Commissionélight
work” generally does not gelireanemployee to push and pull with “both hands bilaterally or with
the dominant hantiDef. Mem. at 22 In other words, the Commissioner argues that any pushing
or pulling required by the jobs identified by VE Atkinson in response to the second étyqeith
(or by other jobs similarly classified as “light work&puld be done onkanded, with the
employee’s non-dominant hand. The Court disagrees.

1. Exclusion of PustPull, Reachand Torque Limitations

The Commissioner is correct thaebmission ofDr. Levine’s push/pullreachand torque

limitations would be harmless if #t omission would not have affectdds ultimate disability

determinationSee, e.gAkey v. Astrugd67 F. App’x 15, 17 (2d Cir. 2012)The ALJ’s failure to
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include the limitationd unskilled and senskilled work is harmless because the only jobs the
vocational expert identified were unskilled or seskilled.”). However,the sourceshat the
Commissioner citedo not stand for the proposition that the pushing and pulling contedpia
“light work” can generallype done with the non-dominant hand alone.

According to 20 C.F.R. § 404.1567(Bk)job isconsidered “light work” wheit requires‘a
good deal of walking or standing, or when it involves sitting most of the time with goshéng
and pulling of arm or leg controls. To be considered capable of performing a full orangkeof
light work, you must have the ability to do substantially all of these actiVigasilarly, SSR 83
10,1983 WL 31251(S.S.A. 1983), notes thdtight work’ involves ‘sitting most of the time but
with some pushing and pulling of a#finand or legfoot controls, which require greater exertion
than in sedentary work; e.g., mattress sewing machine operator;gnader operator, and road
roller operator(skilled and semiskilled jobs in these particular instantés). be suresome
individuals who have lost the use an upper extremity “have been known to perform selected
occupations at nearly all exertional levelS3R83-12, 1983NL 31253(S.S.A. 1983)The key
phrase herehowever,is “selected occupations.” Once an individual's RFC is determined, a
vocational expert may be required “to determine the size of the remaining dacapbéase, cite
spedfic jobs within the individual’'s RFC, and provide a statement of the incidence of jtimse
in the region of the individua residence or in several regions of the couhtdy.Nothing in these
authorities permits the Court to assume that a-hgihided claimant who cannot push, pull, reach,
or engage irfany forceful grip, grasp, or torque activities” with his right uppgtremity can
nonetheless engage in “light work” in general, much less the specific jobs ietertyf VE

Atkinson in response to the ALJ’s second hypothetical.
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The Court has also corlsed theDepartment of Labor’s Dictionary of Occupational Titles
(DICOT),® which suggests that at least two of jblesidentified by VE Atkinson in response to
the ALJ’s second hypotheticabuldnot be performed bwan individual with pusipull, reach and
torque limitationsaffectinghis dominant upper extremitgeeDICOT 726.687010 EECTRONICS
WORKER (“Prepares wires for assembly by measuring, cutting, stripping, twistinignd, and
attaching contacts, lugs, and other terminal devices, uUsamgltools, and power tools and
equipment); DICOT 239.567010 Crrice HELPER (“May use office equipment, such as
envelopesealing machine, letter opener, record shaver, stamping machine, and kiragscri
machine.”).

It is possible that the other jobs identified by the vocational expert could loerped§ by
an individual with all of the limitations found by Dr. Levin&ee DICOT 237.367018
INFORMATION CLERK; DICOT 344.667010 TiCKET TAKER; DICOT 344.677014 \SHER
However, this Counvill not substitutats own speculation for the testimony of a vocational expert
on this poing particularly where the aggregatember of jobsvailable (nationally) in these three
occupations -assuming no erosion at all as a result of the claimant’s limitatienly 13,217.

As in Rochek v. Colvin2013 WL 4648340, at *12 (W.D. Pa. Aug. 23, 2018)e“better course
here is for the Court to decline to find harmless error, and allow the approperedtyated . . .
limitations of the RFC to be explicitly factored into the testimony of the VE, wijaye the

greatest expertise in this area.

6 Courts regularly look to the description of jobs in DICOTctmduct harmless error analgse
Seeg e.g, Holloman v. Comm’r of Soc. Se&39 F. App’x 810, 816 (3d Cir. 201a6Yjiller v.
Berryhill, 2018 WL 1885013, at *13 (M.D. Pa. Jan. 23, 2018port and recommendation
adopted 2018 WL 822662 (M.D. Pa. Feb. 12, 2018).
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2. Failure to Consider the Opinion of Dr. Fkiaras

The ALJ’s faiureto consider the opinion of Dr. Fkiaras woaldobe harmlesgrror if it
could nothave changed the outcome at the agency.|@relek v. Colvin802 F.3d 370, 376 (2d
Cir. 2015) Gemmell v. Comim of Soc. Se¢c2017 WL 3328237, at *5 (N.D.N.Y. Aug. 2, 2017)
(“[F] ailureto consideror weigh an opinion may bdermles errorwhere consideration of that
opinion would not have changed the outcdingollecting cases) (citations omittedn ALJ’s
failure to consider anedicalopinion is not harmless, however, where that opinion is significantly
more favorable to the pl#iff than those that were consideradd is not otherwise covered by
other record evidencé&ee Sttasante v. Colvin209 F. Supp. 3d 578, 594 (W.D.N.Y. 2016)
(becauséDr. Tzetzos statement is significantly more favorable to Plaintiff than atperions in
the recorg’ the ALJ’s“failure to address this opinion was not harnilesspplying this standard,
the Court cannot conclude that it was harmless error for ALJ Grossman to overlodkaas’s
opinion.

Dr. Fkiaras included pugbull limitations similarto those of Drs. Levine, Katz, and
Schottensteinopining that plaintiff should be “restricted from any lifting, carryipgshing, and
pulling,” and had “a moderate to severe limitation grabbing and squeezing witghtisaind.”
(R. 483) In addition, howeverDr. Fkiarasopinedthat plaintiff was “restricted from activities
which require use of his right upper extremitylti.) This much broader restriction is not
duplicative of other evidence in the recokthd it been considered and acegpby the ALJ, it
would haveesulted in aignificantlymore restrictive RFOMoreover, there is no evidence in the
record demonstrating that an individual with that RFC could perform work whichs arist
significant numbers in the national or loeglonany. To the contrary: as noted aboviee ALJ’S
first hypothetical to the vocational expert, which assumed that the claimant coukehst right

upper extremity, produced testimony identifying a maximum of 5,123 jobs in the natonahay
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that could ke performed by such a claima(iR. 123-25.)The error was therefore not harmless.
SeeRousey v. Conmimof Soc. Se¢285 F. Supp. 3d 723, 742 (S.D.N.Y. 20{ri&)ecting harmless
error argumenivhere “[the Commissiorddid] not explai] how the ALJ5 RFC finding or the
hypothetical otherwise accounted for plaingffhental health limitatioris
VI.  CONCLUSION

For the foregoing reasons, plaintiff's motistGRANTED, the Commissioner’s motiaa
DENIED, and this actioms REMANDED for further proceedingsonisistent with this Order.

Dated:New York, New York
November 14, 2018
SO ORDERED.

BARBARA MOSES
United States Magistrate Judge
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