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UNITED STATES DISTRICT COURT

SOUTHERN DISTRICT OF NEW YORK USDC SDNY
______________________________________________________________ x| DOCUMENT
CHAMELLE WILSON-PHILLIPS andMELISSA : || ELECTRONICALLY FILED

.| poc #
GISSENTANNER, - | DATE FILED: 111472018

Plaintiffs,

18-CV-417 (VEC)

-against-
MEMORANDUM
OPINION AND ORDER

METROPOLITAN TRANSPARTATION
AUTHORITY and METRO-NORTH
COMMUTER RAILROAD,

Defendants. :

VALERIE CAPRONI, United $ates District Judge:

Plaintiffs Chamelle Wilson-Phillips and Melis&ssentanner have sued their employer
for race and sex discrimination, pursuant to Title VIl of the Civil Rights Act of 1964, 42 U.S.C.
§ 2000eet seq(“Title VII"); 42 U.S.C. § 1981; the New York State Human Rights Law
(“NYSHRL"), N.Y. Exec. L. § 29@t seq.the New York City Human Rights Law
(“NYCHRL"), N.Y.C. Admin. Code § 8-10&t seq.and the Federal Transit Laws, 49 U.S.C.
§ 5332(b). On August 21, 2018, the Court ordered Plaintiffs to show cause why one of them
should not be dismissed from this case duaigjoinder, pursuant to Federal Rule of Civil
Procedure 21SeeOrder, Dkt. 19. Plaintiffs opposev&aance, while Defendants support it.
SeePls.” Mem. of Law, Dkt. 20; Dets Mem. of Law, Dkt. 21PIs.” Reply Mem. of Law,
Dkt. 23.

For the following reasons, the Court finds that severance is appropriate and that one of
the Plaintiffs must be dismissed from this cégihout prejudice to refiling a separate action).

No later tharNovember 21, 2018, one of the Plaintiffs must voluarily dismiss all of her claims
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from this action. If neither Plaintiff does soet@ourt, in its discretiomwill choose one Plaintiff
to dismiss from this action. Defendants arelidmaining Plaintiff must appear for a conference
with this Court orDecember 7, 2018 at 10:00 a.m. in Courtroom 443 of the Thurgood Marshall
U.S. Courthouse. No later thAlovember 29, 2018, Defendants and the remaining Plaintiff
must submit a joint proposed case management plan.

BACKGROUND!?

Plaintiffs are employed by Defendant Metro-North Railr@adietro-North”), a wholly
owned divisionof Defendant Metropolitan Transportation Authority (“MT)A’"Compl., Dkt. 1,

1 15. Gissentanner, an African American woman, works as a manager in the Lost and Found
Unit at Grand Central Terminal, a positithat she has held for ten yeald. 11 14, 17, 63. In

2013, Gissentanner applied unsuccessfully femibsition of Assistant Director of Service
Quiality/Lost and Foundld. I 77. In 2015, she applied, again unsuccessfully, for the position of
Assistant Deputy Director of Customer Communicatidds .y 65. Both positions were filled by

white employeesld. 11 68, 80. Gissentanner allegest thefendants failed to promote her

based on her race and her sex, as evidenced by the fact that Gissenta@xentaary”

performance evaluations and that a supervisor who interviewed her for one of the positions made
racially discriminatory remarksSee id{{ 75-76, 79, 83-84.

Wilson-Phillips, also an African Ameian woman, works as a Senior Customer
Relations Specialist at Grand Central Termirdl.ff 14, 16, 22. She has been employed by
Defendants for 17 yeardd. § 16. Between January 2011 and April 2017, Wilson-Phillips
applied for over 50 different positiomsth Defendants, all unsuccessfullee idf{ 23, 38, 45.

Wilson-Phillips did not apply for either of thpositions for which Gissganner applied in 2013

! In assessing whether severance is warranted unde2 Ruteurts must accept all factual allegations in the
Complaint as trueSee Deskovic v. City of PeekskdiV3 F. Supp. 2d 154, 159 (S.D.N.Y. 2009).
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and 2015.See id. Defs’ Mem. of Law at 4. Like Gissentanner, however, Wilson-Phillips
claims that Defendants failed to promote her becatiber race and her sex, as evidenced by her
strong performance evaluations, by the fact thatpositions were filled by unqualified, white
employees, and by purported irregularitie®efendants’ hiring procedureSeeCompl. 1 27,
44, 54, 5658.

Both Gissentanner and &®n-Phillips allege that Defendants’ failure to promote them
stems from a systemfculture€’ of discrimination that perades the workplaceSeePls.” Mem.
of Law 11 15, 17, 2®Is.” Reply Mem. of Law { 2; Compl. 11-93. Specifically, Plaintiffs
allege thaDefendants’ practice of delegating promotbdecisions to individual supervisors
without proper oversight is responsible for creatimgulture and atmosphere that condones and
perpetuates sexism and racism [in] the warkdd™ Compl. § 93.

DISCUSSION

The Applicable Law

Federal Rule of Civil Procedure 20 allows persons to be joined as plaintiffs in a single
action if (1)“they assert any right to relief jointly, severally, or in the alternatiile respect to
or arising out of the same transaction, occurrence, or series @&dtians or occurrences” and
(2) “any questiorof law or fact common to all plaintiffsill arise in the action.”Fed. R. Civ. P.
20(a)(1). “As is clear from theplain language of [Rule 20], both criteria must be met for joinder
to be propet. Deskovi¢ 673 F. Supp. 2d at 159 (collecting c@seAs for the first requirement,
transactional relatednesshe court must assess the logical relationship between the claims and
determine whiher the ‘essential facts of the various claims are so logically connected that
considerations of judicial economy and fairnessatiecthat all the issues be resolved in one

lawsuit.” 1d. at 166;see alsdJnited States v. Aquavell@15 F.2d 12, 22 (2d Cir. 1979). As for



the second requirement, commonality, the overaguestions of law or fact must be
“substantidl in order for joindeto be appropriateln re Blech Secs. LitigNo. 94-CV-7696,
2003 WL 1610775, at *13 (S.D.N.Y. Mar. 26, 2008e alsdrardd v. BrookhaveNat'l Lab,
No. 04-CV-3262, 2007 WL 1423642, at *11 (E.D.N.Y. May 8, 2007).

If parties are not properly joined under Rule 20, a court‘fthayp a party”’or “sever any
claim against a partygursuant to Rule 21. Fed. R. Civ. P. 8de alsdrardd, 2007 WL
1423642, at *9“@lthough Rule 21 is silent about the grounds for misjoinder, courts have held
that [claims] are misjoined when they falil to satisfy [tequirements of] Rule 20(a).”
(alterations in original)). Additionally, even claims that are properly joined under Rule 20 may
be severed under Rule #ithe court’s discretionSeeKehr ex rel. Kehr v. Yamaha Motor
Corp., U.S.A.596 F. Supp. 2d 821, 826 (S.D.N.Y. 2008) (citney York v. Hendrickson Bros.,
Inc., 840 F.2d 1065, 1082 (2d Cir. 1988)gureano v. GoordNo. 06-CV-7845, 2007 WL
2826649, at *9 (S.D.N.Y. Aug. 31, 2007) (citiMgyndham Assocs. v. Bint]i§98 F.2d 614, 618
(2d Cir. 1968)). In considering whether to sever parties or claims, courts generally look to three
factors: “(1) whether severance would serve judicial economy; (2) whether prejudice to the
parties would be caused by severance; and (3) whether the claims involve different witnesses and
evidencé. Kehr, 596 F. Supp. 2d at 826 (collecting casss§ also Erausquin v. Notz, Stucki
Mgmt. (Bermuda) Ltd806 F. Supp. 2d 712, 720 (S.D.N.Y. 2011).
. The Plaintiffs Are Not Properly Joined Under Rule 20

The Plaintiffs here satisfy neither of the requirements of Rule 20. Fasttiffs’ claims
do not arise out of the same transaction or occurrence. The promotional decisions relating to
each Plaintiff were made by different supervisorsder different circumstances, and at different

times. SeeCompl. {1 3941, 4950, 56, 68, 79Defs.” Mem. of Law at 78, 14. Most



important, Plaintiffs never applied for the same positi8aeCompl. 1 23, 38, 45; DefdMem.
of Law at 4. Each instance of alleged discrimmatitherefore, constitutes a separate transaction
and occurrence for purposes of Rule 20.

Plaintiffs allege that they satisfy thgansactional relatedness” requirement of Rule 20
because thegre both “highly educated African American women” who were “repeatedlgdeni
promotions by Defendants . . . despite their g¥dany work history with MetroNorth for over 15
years.” Pls.Reply Mem. of Law § 7. All of that may be true, but the anti-discrimination laws
require a case-by-case analysis of the circumstagiving rise to a claim of discriminatioBee
Schnabel v. Abramsp832 F.3d 83, 90 (2d Cir. 2000) (citiRgeves v. Sanderson Plumbing
Prods., Inc, 530 U.S. 133, 1448 (2000));Senese v. Longwood Cent. Sch. Digb. 2:15-CV-
7234, 2018 WL 3716892, at *11 (E.D.N.Y. Aug. 3, 2018). In analyzing Plantifiims in a
motion for summary judgment, for example, the Court will applyMb®onnell Douglas
burden-shifting framework: Plaintiffs will beémne initial burden of establishing a prima facie
case of discrimination, at which time therden will shift to Defendants tarticulat[e] a
legitimate, non-discriminatory reas for the employment decision[shand, upon such a
showing, Plaintiffs willbear the ultimate burden of showing that Defendants’ ex{iasaare
pretextual.Byrnie v. Town of Cromwell, Bd. of Edu243 F.3d 93, 102 (2d Cir. 2001). In the
second step of this framework, Defendants will likely relyPtaintiffs’ qualifications, prior
experience, and performance during praoral interviews as evidence of the
nondiscriminatory reasons for declining to promote th&meltr. (July 12, 2018), Dkt. 15, at 3
(joint preconference letter summarizing Defendamtsticipated defensesee also, e.g.

Mattera v. JPMorgan Chase Cor40 F. Supp. 2d 561, 576 (S.D.N.Y. 2010). Halkdmntiff's

claims, therefore, will require a separate, cassifip analysis; accordingly, the claims are not



so “logically connected” that they constitute the same transaction or occunredereRule 20.
Deskovi¢ 673 F. Supp. 2d at 166.

As for the“commonality” requirement of Rule 2€he overlap in proof between each
Plaintiff's claims is minimal. Plaintiffs assert that they were subjected to the'saenarching
‘discriminatory culture™ that pervades Defendants’ workplaPés.” Mem. of Law { 12. But
once Defendants proffer nondiscriminatory reasongheir promotional decisions, it is unclear
how evidence o&d more nebulous “culturedf discrimination will be relevant to showing that
Defendantsreasons are pretextudbee, e.gSlattery v. Swiss Reinsurance Am. Copd8 F.3d
87, 9394 (2d Cir. 2001)while an executive’s statements about “changing the corporate
culture” in favor of younger employees established a prima facie case of age discrimination, the
statements were not sufficientgatisfy plaintiff’'s burden of showing pretextjuona v. Merrill
Lynch & Co, 919 F. Supp. 2d 359, 380 (S.D.N.Y. 2013). In any event, Plaintiffs have identified
only four witnesses who would provide testimony relatinthte “culture.” Pls.’Reply Mem. of
Law Y 18. This overlap is insignificant compared to the difference in proof beRimeatiffs’
claims, inasmuch as Wilson-Phillips alleges over 50 instances of discriminatory promotional
decisions, none of which has anything to do with Gissentar8esCompl. 1 45, 57, 60n re
Blech Sec. Litig.2003 WL 1610775, at *13[{ Jhe question in a severance . .. motion is
whether separate trials will requisabstantialoverlap of withesses or documentary proof.”
(emphasis in original) (internguotation marks omitted)). BecauBkintiffs’ claims present

few common questions of fact, joinder under Rule 20 is not appropriate.

2 Plaintiffs allege that as part of a settlement ofr@isioation claims in the 1990s, Defendants agreed to
implement a number of remedial measures, including the creatiotHafraan Resources Review Committée
provide oversight of promotional decisionSeeCompl. 1 9597. Plaintiffs argue that Defendanfilure to
comply with these obligations is in part responsibleFiaintiffs’ discriminatory treatmentSee id 98. These
allegations do not change the Court’s analysis. Given the length of time that has passed sttitentieatjts
probative value is minimal. And, astiCourt has discussed, although evidesfca discriminatory culture may be
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Following this reasoning, numerous courés/e granted severance when multiple
plaintiffs brought discrimination claims against the same empldyee, e.gByrd v. District of
Columbig 807 F. Supp. 2d 37, 76 (D.D.C. 201Txrdd 2007 WL 1423642, at *910
(collecting cases). As one district court stated:

The plaintiffs worked in different departmentst, different people, and allege different

factual circumstances giving rise to their allegedly discriminatory treatment. Even

though there is some overlapthe facts in the plaintiffstlaims . . . these similarities do

not overcome the numerous differences in the circumsiagiemg rise to the plaintiffs’
claims for relief. Thus, this factor weighs in favor of severance.

Tardd 2007 WL 1423642, at *1&ee alsdyrd, 807 F. Supp. 2d at 76 (severing plaintiffs
discrimination claims because ‘g alleged harassment occurred at different times, was
committed by different supervisoia, entirely different locations”)The Court agrees with and
adopts the reasoning of these céases.

For all the foregoing reasons, Plaintiffs do not satisfy the requirements of joinder under

Rule 20(a).

helpful to raise an inference of discrimination at the first step dfitionnell-Dougladramework, it is likely not
relevant toPlaintiffs’ burden to shovpretext.

The Court also notes that Plaintiffs allege that‘thdture’ of discriminationresults from Defendants’
practice of delegating promotional autityto individual supervisorsSeeid.  92. The fact that the decisions not
to promote Plaintiffs were made by individual supengsamly further underscores the need for a case-by-case
analysis.

3 Plaintiffs argue thaCaridad v. MetroNorth Commuter R.R191 F.3d 283, 293 (2d Cir. 1999), the case
that resulted in the settlement discussegrg supports their positionSeePl.’s Mem. of Lawf]] 16-17. In that

case, the Second Circuit found that the racially disparate impBetfendantscompany-wide policies satisfied the
commonality requirements of a Rule 23 class action. 191 F.3d 892972 hatcase does not alter the Court’s
analysis. As Plaintiffs concedegePl.’s Reply Mem. of Law 1.1, the Second Circuit has overrul@édridad on the
ground thathe case applied too “lenientf a standard in determining whett@aims presented common questions
of fact. See In re Initial PubOfferings Sec. Litig471 F.3d 24, 36 (2d Cir. 2006).

Plaintiffs also rely oBlesedell v. Mobil Oil C9.708 F. Supp. 1408, 14222 (S.D.N.Y. 1989), a
discrimination case in which a district court found joinder of three plaintiffs approp8atRI.’'s Reply Mem. of
Law 1 9. Inthat case, however, all three plaintiffs alleébatithe same supervisor had discriminated against them.
See Blesedell08 F. Supp. at 1422. Additionally, as the Chat discussed, more retelecisions have found
joinder inappropriate in similar circumstance®ee, e.g.Tardd, 2007 WL 1423642, at *10Blesedell therefore,
does notlter the Court’s conclusions.



[I1.  Even If Plaintiffs Were Properly Joined, Severance Would Be Appropriatein This
Case

Even if Plaintiffs were properly joined under Rule 20 (which they are not), the Court
would sever one of them from this action do¢he substantial likelihood that joinder would
prejudice Defendants. Wilson-Phillips allegeany more instances of discrimination than
Gissentanner doeseeCompl. 1 45, 65, 83; additionally, Gissentanner alleges that the
supervisors who interviewed her for the promotions made racially discriminatory remarks,
whereas Wilson-Phillips makes no similar allegatgeeid. {1 83-84. Were Plaintiffs to
proceed to a joint jury trial, therefore, Defendants would face a significant risk of spillover
prejudice. See In re Blech Sec. Litj@003 WL 1610775, at *14. And even in a motion for
summary judgment, the Court does not beliea jininder serves judicial economy, due to the
minimal overlap in proof between Plaintiffs’ claims.

The Court is mindful of the duplicative discoverysts that Plaintiffs’ counsel will have
to bear ifPlaintiffs’ claims are severedshould Plaintiffs proceed in separate cases, however, the
Court is confident that the parties can coordintlagé discovery schedules in order to minimize
those costs (for example, by conducting a single deposition of an overlapping witness and
designating portions of the deposition transcript for each case).

For all these reasons, the Court would, irdiseretion, sever one of the Plaintiffs from
this case even if they were properly joined.

IV. Leaveto Amend the Complaint Is Denied

As a final matter, Plaintiffs move for lea¥o amend the Complaint in order to better
“highlight[] the logical relationship and the commonality between their claims.” Pls.” Mem. of
Law at 9. Plaintiffs may have abanddrtlis request in their reply briefeePls.” Reply Mem.

of Law at 78, but, in any event, leave to amend is denied as futile.



Pursuant to Rule 15]tlhe courtshould freely give leave [to amend] when justice so
requires.” Fed. R. Civ. P. 15(a)(2)‘[W] hether to grant leave to amend is within the discretion
of the district court. In re WorldCom, Inc. Secs. Litigd03 F. Supp. 2d 385, 390 (S.D.N.Y.
2004). “Where it appears that grantiteave to amend is unlikely to be productive, however, it
is not an abuse of discretion to deny leavant@nd.” Lucente v. Int’l Bus. Mach. Cor@310
F.3d 243, 258 (2d Cir. 2002) (citation omitted).

Here, no amendment to the Complaint can chaingéact that Plaintiffs were denied
promotions by different supervisors, at diffdarémes, and under different circumstances. Nor
can any amendment avoid the prejudice that muats would suffer were Plaintiffs’ clains
be tried together. For thesasens, joinder is inappropriatee, e.gByrd, 807 F. Supp. 2d at
76; Tardd 2007 WL 1423642, at *10, and leave to amend is denied as futile.

CONCLUSION

For all the foregoing reasons, the Court finds that one of the Plaintiffs must be severed
from this case, pursuant Rule 21. No later thaNovember 21, 2018, one of the Plaintiffs must
voluntarily dismiss all of her claims from this agti(without prejudice to refiling in a separate
action). If neither Plaintiff does so, the Cowili, in its discretion, choose one Plaintiff to
dismiss from this action. Defendants andrémaaining Plaintiff must appear for a conference
with this Court orDecember 7, 2018 at 10:00 a.m. in Courtroom 443 of the Thurgood Marshall
U.S. Courthouse. No later thélovember 29, 2018, Defendants and the remaining Plaintiff

must submit a joint proposed case management plan.

SO ORDERED. \fodlz/v; (W

Date: November 14, 2018 VALERIE CAPRONI '
New York, New York United States District Judge




