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BNF NY REALTY, LLC,
Plaintiff,

18 Civ. 3664 (LGS)
-against-

OPINION AND ORDER

NISSAN MOTOR ACCEPTANCE CORP., .
Defendant. .

LORNA G. SCHOFIELD District Judge:

Plaintiff BNF NY Realty, LLC(“BNFR”) brings this action for fraudulent inducement
and tortious interference obuotract, and to quiet title tive property located at 450-460
Tarrytown Road, White Plains, New York (thedffytown Property”). Defendant Nissan Motor
Acceptance Corporation (“NMAC?”) -- the captifieancing arm of Nissan North America, Inc.
(“Nissan”) -- moves to dismiss the Complaint failure to state a claim under Federal Rule of
Civil Procedure 12(b)(6). As explained beldwefendant’s motion to dismiss is granted.
. BACKGROUND

The facts below are taken from the Complaint, exhibits attached to the Complaint and
documents susceptible to judicial noticee TCA Television Corp. v. McCollud39 F.3d 168,
172 (2d Cir. 2016). The facts alleged in the Claimp are assumed to be true for purposes of
this motion. See SRM Glob. Master Fund Ltd. P’ship v. Bear Stearns Cos. L82€F.3d 173,
175 (2d Cir. 2016).

A. Purchase of Tarrytown Property and Financial Problems at Affiliated
Dealer ships

On March 11, 2016, Plaintiff purchased the Tarrytown Property as the future site of

White Plains Nissan. White Plains Nissaud affiliated dealerships ACIM NY, LLC d/b/a
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Nissan of Manhattan (“ACIM”), ALIM NY, LLC dd/a Infiniti of Manhattan (“ALIM”), MTKN,
LLC d/b/a Nissan of Mt. Kisco (“MTKN”) an@ICOM NY, LLC d/b/a Jaguar Land Rover of
Manhattan (“BICOM”) (collectively, the “Affilided Dealerships”) are owned by BNF Partners
NY, LLC ("BNFP”). BNFP and BNFR are awed by Alexander Boyko, Veniamin Nilva and
Gary Flom.

In 2016, two of the Affiliated DealerslipACIM and ALIM, experienced “staggering
losses.” ACIM and ALIM’s retail customer base in Manhattan was “completely decimated,” due
in part to Nissan’s practice of referring custontersther dealerships the area, and its refusal
to share customer lists with ACIM and ALIM:he void in retail sales was filled by unprofitable
“brokered sales” -- large volume satesmiddle-men at steep discounts.

The financial problems at ACIM and ALIMere “openly discussed” with Nissan and
NMAC. By July 2016, NMAC knew that two dfie Affiliated Dealerships “were SOT.” An
“SOT" is a “sale out of trust,” maning that the dealership has reggaid the captive lender funds
advanced for inventory sold.

B. Dealer ship Support Agreement

On September 29, 2016, the parties reacmedgreement (the “Dealership Support
Agreement”) pursuant to which NMAC would extea®4 million revolving line of credit to be
used for construction-related exses (including expenses relhte a construction project at
787 Eleventh Avenue, New York, New Yorkét“787 Property”)) and a $3 million working
capital loan to offset operatidnasses and address the SOTs. But on the eve of closing, NMAC
transmitted a commitment letter for a single $7 willrevolving line of credit (the “$7 Million
Revolver”). By its terms, the $7 MillioRevolver could be used only for leasehold

improvements of the 787 Property. After Pldintbiced concerns, NMAC represented that the



$7 Million Revolver would be used in a “dual-eagity: construction and working capital loan.”
Based on this representation, ALIM executezl$ Million Revolver. Following the closing,
NMAC disbursed $3.4 million in construction-reldtadvances directly toontractors working
on the 787 Property.

As part of the Dealership Support regment, BNFP and BNFR executed a $12,188,500
promissory note in favor of NMAC (the “Noteand recorded a first mortgage in favor of
NMAC on the Tarrytown Propertyhé “Mortgage”). The Mortgagecluded an “assignment of
rents” clause, pursuant to whiBiNFR assigned to NMAC all “rightitle and interest in and to
all present and future leases,” and all “rentsand other benefitd the Property and the
Leases.” BNFR was granted a license to coliests “so long as an Event of Default [did] not
exist”; but “[u]pon the occurrence ah Event of Default,” BNFR’8cense to collect rents would
“automatically terminate,” and NMAC could, “withotggard to the adequacy of any security for
the obligations hereby secured in its own name sue for orha@rwise collect such Rents.”

Plaintiff, BNFP, the affiliated dealerstspFlom, Nilva and Boyko also executed the
Fourth Amended and Restated Cross-Guar&ryss-Collateral and Cross-Default Agreement
(the “Cross-Guaranties”). The Cross-Guaesprovided, in relevaart, that “[t|he
occurrence of a default under any one of than_bocuments shall constitute a default under
each other Loan Document, entitling Lender to eiserany or all of its rights and remedies
under any or all of the Loan Document3.he Loan Documents included in the Cross-
Guaranties included the dealerships’ Wholefatancing and Security Agreements with NMAC
(the “WSASs”) and the Mortgage. The Cross-Gumies incorporated the Continuing Guaranty

Provisions, which provided, in relant part, that Plaintiff's dlgations under the guaranties



were “absolute and unconditional under any and all circumstances . . . regardless of . . . any
defense, offset or counterclaim.”

On October 20, 2016, three days after closing Ad\Ment a letter to Plaintiff declaring a
default and asserting that White Plains Nissas out of trust. Around the same time, NMAC
suspended all floorplan funding and reneged opritsnise to disburse the $3 million working
capital line -- funds that wodlhave cured the White Plainsgdan SOTs. NMAC's plan was to
“lull Dealers into a false sense of secubitymaking a $3.4 million construction payment and
then pulling financing without dbursing the capital loan thiswe Affiliated Dealerships were
promised and in exchange for whictiijp mortgage had been granted.”

C. InreNissan Litigation

On January 20, 2017, ACIM, ALIM and BICOMdd suit against Nissan and NMAC in
New York State Supreme Court asserting vagistatutory and common law claims. Nissan and
NMAC removed the action to the South&istrict of New York on January 31, 201%ee In re
Nissan Dealership LitigatigriL7 Civ. 729 (S.D.N.Y.) OMarch 3, 2017, NMAC filed a
Counterclaim and Third-Party Complaint agaipitintiff, the affiliated dealerships, BNFP,
Boyko, Nilva and Flom seekingter alia, enforcement of the guaranties and damages.

During the course of thidissanlitigation, both parties sougltave to amend their
pleadings in order to assert additional claidéth leave of court, NMAC filed an Amended
Counterclaim and Third-Party Complaint, winiadded a claim to foreclose the Tarrytown
Property. BNFR proposed to amend its pleadiogsssert additional claims against NMAC,
including fraudulent inducement, but the propoas@®ndments were denied on the ground that
they were untimely. Despite this denBBNFR filed the amended pleadings, which were

subsequently struck from the record.striking the pleadings, the courthiissanobserved that



the end of fact discovery was weeks awang that the proposed claims against NMAC and
other parties would “add significanew scope to the case.”

On April 10, 2018, NMAC sent a demand letizRay Catena, who had been paying rent
to Plaintiff to store vehicles on the TarrytoWnoperty. The demand letter asserted that due to
the default, Plaintiff's right t@ollect rent had been terminated and Catena was to turn over to
NMAC all rents and a schedubé rents paid to date.

On May 8, 2018, the court Missangranted summary judgment to NMAC on its claim
to enforce the guarantieSeeln re Nissan Litig, 17 Civ. 729 (KBF), 2018 WL 2113228, at *7
(S.D.N.Y. May 8, 2018). The court found that WHains Nissan had sold out of trust, which
constituted a breach of the applicable WS3ee id. The court also found that Plaintiff had
acknowledged its underlying deiot Defendant, and that the GssGuaranties incorporated the
“absolute and unconditional” clause of theninuing Guaranty Provisions, thereby barring
Plaintiff from assertingfrmative defenses such as fraudulent inducem8ee idat *6—7.
Accordingly, the court held that NMAC had edislhed its right to enforce the Cross-Guaranties
and underlying loansSee idat *7. The court then held thdtMAC had established its right to
foreclose on the Mortgage, which was includethm Cross-Guaranties and which was therefore
in default based on the breach of the W%e idat *8. Finally, the courfound that Plaintiff's
challenge to the enforcealyliof the Mortgage was aldzarred by the “absolute and
unconditional” clause See id.

On September 11, 2018, the courNissangranted NMAC’s motion for damages in the
amount of $40,183,836.19, and terminated NMAC from the dase Nissan Litig, 17 Civ.

729 (KBF), 2018 WL 4328833, at {5.D.N.Y. Sept. 11, 2018). On October 10, 2018, Plaintiff



and affiliated parties filed anterlocutory appeal from theourt's May 8 and September 11,
2018, orders. On November 30, 2018, the parties #lstipulation withdawing the appeal.
1. STANDARD

To survive a motion to dismiss, “a complaint must contain sufficient factual matter,
accepted as true, to ‘state a claim iefehat is plausible on its face.’Ashcroft v. Iqbgl556
U.S. 662, 678 (2009) (quotirigell Atl. Corp. v. Twomb|y550 U.S. 544, 570 (2007)). “A claim
has facial plausibility when the plaintiff pleadsfual content that allows the court to draw the
reasonable inference that the defendahable for the misconduct allegedld. (citing
Twombly 550 U.S. at 556). It is not enough for a plding allege facts thadre consistent with
liability; the complaint must “nudge] ] thestaims across the line from conceivable to
plausible."Twombly 550 U.S. at 570. “To survive dismi§ghe plaintiff must provide the
grounds upon which his claim restsatigh factual allegations sufficieto raise a right to relief
above the speculative level. ATSI Commc'ns, Inc. v. Shaar Fund, |L.#P3 F.3d 87, 98 (2d
Cir. 2007) (quotingf'wombly 550 U.S. at 555). On a Rule 12(b)(6) motion, “all factual
allegations in the complaint are accepted asdngkeall inferences are drawn in the plaintiff's
favor.” Apotex Inc. v. Acorda Therapeutics, Ir823 F.3d 51, 59 (2d Cir. 2016).

“A court may consider ges judicatadefense on a Rule 12(b)(@otion to dismiss when
the court’s inquiry is limited tthe plaintiff's complaint, documés attached or incorporated
therein, and materials approgador judicial notice.” TechnoMarine SA v. Giftports, In@58
F.3d 493, 498 (2d Cir. 20143¢ccordLopez v. City of New Yarklo. 17 Civ. 3014, 2017 WL
4342203, at *7 (S.D.N.Y. Sept. 28, 2017). Likewismurts may dismiss a claimon . ..
collateral estoppel grounds on. a motion to dismiss.Vaccaro v. Bank of America, N,Alo.

13 Civ. 2484, 2016 WL 4926201 (S.D.N.Y. Sel#, 2016) (citations omitteddee Flaherty v.



Lang 199 F.3d 607, 612 (2d Cir. 1999ge alsdverview Books, LLC v. United Stgtd38
Fed. App’'x 31, 33-34 (2d Cir. 2011) (summary order).
1. DISCUSSION

A. Count | -- Fraudulent I nducement

Count | of the Complaint is dismissed besathe fraudulent inducement claim is barred
under the doctrine a&s judicata or claim preclusion.

The threshold inquiry is whethéderal or state preclusionwapplies. This issue was
not addressed by the parties, who assumed inrttesnoranda of law that federal law applies.
In Semtek Intern. Inc. v. Lockheed Martin Cof81 U.S. 497 (2001), the Supreme Court held
that the claim preclusive effects of a federakdsity judgment are determined by “the law that
would be applied by state courts in the Staterhich the federal diversity court sitsltl. at 508.
This principle also applies successive diversity actiorfSeeDuane Reade, Inc. v. St. Paul Fire
& Marine Ins. Co, 600 F.3d 190, 195 (2d Cir. 2010) (‘gkaw governing the doctrine cés
judicatain a diversity action is ‘the law that walbe applied by state gds in the State in
which the federal diversity court sits.” (quotiSgmtek531 U.S. at 508)kee also Ananta
Group, Ltd. v. Jones Apparel Grp., In230 Fed. App’x 39, 40 (2d Cir. 2007) (summary order)
(noting that “New York’s lawof issue preclusion . . . ap@ién this diversity suit”).But see
Industrial Risk Insurers v. Port Authority of N.Y. and NA93 F.3d 283, 388 (2d Cir. 2007)
(stating in dicta that “some doubt exists asvtether New York statlaw or federal law
controls” the preclusion analysis successive diversity actions). Thus, the preclusion analysis
in this case is governed by New York law.

“In New York, res judicata, oclaim preclusion, bars sucesdge litigation based upon the

same transaction or series of connected traiosadt: (i) there is gudgment on the merits



rendered by a court of competgntisdiction, and (ii) the partggainst whom the doctrine is
invoked was a party to thegwious action, or in priwtwith a party who was.'People ex rel.
Spitzer v. Applied Card Sys., In894 N.E.2d 1, 12 (N.Y. 2008gitations omitted). “Under
New York’s transactional approath the rule, ‘once a claim ought to a final conclusion, all
other claims arising out of thersa transaction or series of teattions are barred, even if based
upon different theories or #eeking a different remedy.'Josey v. Goord380 N.E.2d 18, 20
(N.Y. 2007) (quotingD’Brien v. City of Syracus&29 N.E.2d 1158, 1159 (N.Y. 1981)).

Importantly, although New York is a prissive counterclaim jurisdictioseeCPLR 8
3011, inParamount Pictures Corp. v. Allianz Risk Transfer, A& N.Y.S.3d 11 (1st Dep't
2016), the First Department held that New Yores judicatadoctrine bars claims that
constitute compulsory counteratas in prior federal actionsSee idat 15. Although the Court
of Appeals affirmed on narrower grounds -- holgthat such claims abarred under federal
claim preclusion law in s involving a mix of federal and state issiasamount PicturesO6
N.E.3d 737, 742 (2018) -- Judge Rivereoncurrence clarified that state claim preclusion rules
would produce the same result. “Here, thelfjadgment in the prior action was entered by a
federal court, under a system which hdspied a compulsory counterclaim pleading
requirement. We give res judicata effect togher federal judgment as it stands under that
pleading regime, with its attendanthsequences for future litigationParamount Pictures96
N.E.3d at 751 (citations omitted).

Applying these principles, Count | ofdfComplaint is barred under New Yorkés
judicatadoctrine. First, the transactions at issuthia case -- (1) BNFR’execution of the loan
documents pursuant to the Dealdp Support Agreement, (2) tdefault due to the sale of

vehicles out of trust at Whitelains Nissan and (3) NMACIgneging on its obligations to



disburse the working capital loan -- are thesdransactions that were at issuélissan See
Nissan 2018 WL 2113228, at *1-4, 6—7. Second, a ggAsummary judgment is a “judgment
on the merits” under New York lawsee Brown v. Christopher Street Onwers Ca@f1
N.Y.S.2d 255, 256 (1st Dep’'t 1998). ThiBNFR -- the party against whams judicatais
invoked -- is a party tthe previous action.

BNFR’s arguments thaes judicatadoes not apply are unakmag. First, BNFR argues
thatres judicatais inapplicable because there was no final judgmeNtssan i.e., the court’s
order granting partial summary judgment was intedory. But this is ndonger the case; final
judgment was entered Missanwith respect to NMAC on January 4, 2019. Partial final
judgment may be entered inder to produce claim preclusiedfects in other casesSee
Shamley v. ITT Corp869 F.2d 167, 170 (2d Cir. 1988)cord Arista Records, Inc. v.
MP3Board, Inc. No. 00 Civ. 4660, 2003 WL 21524529, at *3N.Y. July 3, 2003). Entry of
partial final judgment iMNissanwas proper for the reasons statethe court’'s January 4 Order.

Second, BNFR argues that its affirmativaiei of fraudulent inducement here is not
barred by the court’s holding Missanthat BNFR had contractually waived affirmative
defenses, including fraudulent inducement, on account of the “absolute and unconditional”
clause of the Continuing Guaranty Provisioii$is argument misapprehends the natunesf
judicatg the question is not necessarily whether a particular holdiNgssanbars a subsequent
claim here, but rather whether the two casestkased upon the same transaction or series of
connected transactionsS3pitzer 894 N.E.2d at 12. Because the answer to that question is yes,
res judicataapplies.

Third, BNFR argues that the fraudulent induestnclaim was outside of the scope of the

Nissancase. Again, this argument fails becauseftaudulent inducement claim is based on the



same series of trand#ons at issue iNissan Although the court ilNissandenied BNFR leave

to amend its pleadings to add a fraudulent ieduent counterclaim, this was solely on account
of BNFR’s failure to timely move for leave tomend, and not because the claim was beyond the
scope of the case. While it is true that the couNigsanstated that BNFR’s proposed claims
against NMAC and other parties would “add gigant new scope to the case,” this was in
response to BNFR’secondattempt to add the claims, on the eve of the fact discovery
deadline. Adding the claims tainly would have broadened teeope of the litigation at that

late juncture. At no point, howey, did the court suggest tHBINFR could not have brought the
claims in the first instance.

Fourth, BNFR argues that the coartlenial of leave to amendissandoes not bar the
fraudulent inducement claim. This is technicatlye; the denial of leave to amend does not
itself bar the claim. But the claim is still bagdrbecause it is based on the same series of
transactions at issue Missan The parties cit€urtis v. Citibank, N.A.226 F.3d 133 (2d Cir.
2000), a case that isstiuctive, althoughetided under a federads judicataanalysis. In
Curtis, the court differentiated betweelaims that arise before a pleading is filed and claims that
arise after. Claim preclusion does not bar subseditigation of a claim arising after a pleading
is filed in the first case. “Thplaintiff has no continuing obligi@n to file amendments to the
complaint to stay abreast of subsequent evetdsitiff may simply bring a later suit on those
later-arising claims.”ld. at 139. In this context, a den@lleave to amend “will not inevitably
preclude subsequent litigation thiose claims” unless such denial was “on the merit$.”In
contrastyes judicatadoes bar litigation of a claim thatose before a pleading was filed in the
first case, even if the claim was not raised due poocedural default. As the Court stated in

Curtis: “If plaintiffs had timely raised thosdlegations, they would have been hear&iumrtis |

10



[the previously filed action]. Bfiling them in a second action,gphtiffs attempted to avoid the
consequences of their delay. It was not an abluidescretion to preverthem from doing so.”
Id. at 140.

AlthoughCurtis does not supply the governings judicatarule in this diversity case
applying state preclusion law,dbes set forth a sensible appro#iwdt accords with New York’s
res judicatadoctrine. If parties couldvade the consequences of their procedural defaults by
filing a new suit, they could fregdisregard any deadline a coset. This would undermine the
core purposes of New Yorkies judicatadoctrine: “to ensure ffiality, prevent vexatious
litigation and promote judicial economyXiao Yang Chen v. Fische843 N.E.2d 723, 725
(N.Y. 2005) (citations omitted). Couhof the Complaint is dismissed.

B. Count Il -- Quiet Title

Count Il, the quiet title claims also barred under New York'ss judicatadoctrine,
because the claim is “based upon the same . essgfriconnected trangams” that was at issue
in Nissan Spitzer 894 N.E.2d at 12. The Complaint allsgkat “NMAC'’s alleged interest in
the Tarrytown Property is void and unerdeable as a matter of law,” whereadigsan the
court upheld the enforceability of tiMortgage and other loan documeng&ee Nissgi2018 WL
2113228, at *8. Also, the court’s jushgnt of foreclosure bars alssequent action to quiet title
under New York law.See Sancar Mgmt. v. OneWest Bank,,F8B8BN.Y.S. 3d 794, 795 (2d
Dep’t 2018) (“A judgment of foreclese and sale is final as td questions at issue between the
parties, and concludes all matters of defenselwvere or could have been litigated in the
foreclosure action.” (quotingromba v. E. Fed. Sav. Bank, FSB N.Y.S.3d 501, 502 (2d Dep't

2017))).
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BNFR’s arguments thaes judicatadoes not bar its quiethe claim are unavailing.

First, BNFR argues that tidissancourt’s judgment is not fina But, as discussed, final
judgment was entered Missanwith respect to NMAC on January 4, 2019.

Second, BNFR argues that there is a “diffieesin the issues,” without specifying what
they might be. To the extent that BNFR’s quig¢ claim involves different issues than the ones
that were before thlissancourt, this point is irrelevantNew York’s transaction-based claim
preclusion doctrine does not requireomplete identity of issue§eeSpitzer 894 N.E.2d at 12.
For these reasons, Count Ilithe Complaint is dismissed.

C. Count 111 -- Tortious Interference

The Complaint fails to state a claim fortious interference because it does not
sufficiently allege that NMAC acted impropeity procuring the alleged breach. To state a
claim for tortious interference, a plaintiff mugiege “the existence of its valid contract with a
third party, defendant’s knowledge of thantract, defendant’s iantional and improper
procuring of a breach, and damage¥/hite Plains Coat & Apron Co., Inc. v. Cintas Coi@67
N.E.2d 381, 383 (N.Y. 20073ccord Normandy Real Estaterfgers LLC v. 24 E. 12th Street
Assoc. LLC81 N.Y.S.3d 33, 35 (1st Dep’t 2018).

The Complaint alleges that “NMAC instruct€tena to (i) disgard its obligations
under the [applicable lease]; (i)guide NMAC with a rent schedut# all rents received to date
and (iii) immediately turn overlarents to NMAC.” Consequently, “BNFR has not received its
rent for April 2018.” The Complaint also ajjes various ways that NMAC had not obtained
authority to obtain the rents fro@atena, including that any assigemh of rents in the Mortgage
“was void because . . . the mortgage was framtly induced[] and . . . contrary to New York

law;” and that the Mortgage ‘@& adequately secured.”
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These allegations that NMAC acted withawtthority cannot beredited, even on a
motion to dismiss, because NMAC was authorizetake these actions under the Mortgage,
which is attached to the Complaint. The assigninof rents clause provides that upon an event
of default, BNFR’s license to collect rents wérminate and NMAC can sue or otherwise collect
such rents. Once NMAC declared a defaultdobon the White Plains SOTSs, it was entitled to
demand the Catena rents. The Complaint’s dil@gahat the Mortgagwas adequately secured
is irrelevant as the aggsiment of rents clause provides théts intended to be an absolute
assignment from Borrower to Lender and not metiedypassing of a security interest.”

Plaintiff's assertion that the assignment of serlause does not include the Catena rents is
rejected because the provision is unambiguous dadés does not carve out the Catena or any
other rents, and is therefore enforceable according to its t&eesGlob. Reinsurance Corp. of
Am. v. Century Indem. C®1 N.E.3d 1186, 1193 (N.Y. 2017) (stating that a contract “that is
complete, clear and unambiguous on its face musnhficed according to the plain meaning of
its terms” (quotingVarin v. Constitution Realty, LLGZ1 N.E.3d 530, 534 (N.Y. 2017))).

New York’s issue preclusion doctrine bars the Complaint’s assertion that the Mortgage is
unenforceable because it was fraudulently indudssue preclusion “may be invoked in a
subsequent action or proceeding to prevent § janin relitigating an identical issue decided
against that party ia prior proceeding.’/ABN AMRO Bank, N.V. v. MBIA In@52 N.E.2d 463,
473 (N.Y. 2011) (alterations omitted). The doatrivars relitigation o&n issue that has
“necessarily been decided in a prior action anck@silve of the present action” if there has been
“a full and fair opportunity to contest theaigion now said to be controlling.Tydings v.
Greenfield, Stein & Senior, LLB97 N.E.2d 1044, 1046 (N.Y. 2008}témations and quotations

omitted).
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Thecourtin Nissanheld that the Cross-Guaranties and Mortgage were enforceable
against BNFR.SeeNissan 2018 WL 2113228, at *7—8. The courtther held that because of
the absolute and unconditionahake, BNFR could not invokeaindulent inducement to escape
its obligations under the loan documen®ge id. These holdings, whicPlaintiff vigorously
contested, were “necessarily..decided in [the] prior actiomd [are] decisive of the present
action.” Tydings 897 N.E.2d at 1046. That is, in demanding the Catena rents, NMAC seeks to
enforce agreements that tNessancourt already held were enforceable. BNFR cannot relitigate
the enforceability issue in this forum.

Plaintiff argues that theourt’s prior holdings ifNissanare inapplicable on the ground
that they are “clearly . . . limited to affirmagéidefenses.” Plaintiff never sought to assert
tortious interference as an affirmative defensdigsan and the court’s affirmative defense
holding is not what precludes thatious interference claim in this case. Plaintiff may be
suggesting that the holdingshissanenforcing the Mortgage and Cross-Guaranties should be
disregarded because the court held thaabs®lute and unconditional provision barred the
assertion of an affirmative defense. In otherdgo Plaintiff may be arguing that when a court
finds an agreement enforceable and holdsahatbsolute and unconditional guaranty bars
assertion of a defense, the axctmbility issue can be relitigatéy filing a new suit that recasts
the defense as an affirmative basis to attaelatireement. This proves too much; if debtors
could so easily evade the consequences of entering into absolute and unconditional guaranties,
there would be no reason to haeh guaranties. It is well-estished that “[u]lnder New York
(and every other state’s) law, pag are not free to interpret a contract in a way that frustrates
the purpose of that contract or that mak®g @rovision of the contract meaningles&éx Med.

L.P. v. Angiotech Pharm. (US), InG54 F. Supp. 2d 616, 624 (S.D.N.Y. 2010).
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Plaintiff citesCIT Group/Commercial Services, Inc. v. Pris6d0 F. Supp. 2d 401
(S.D.N.Y. 2009), for the proposin that an affirmative defense barred by an absolute and
unconditional guaranty can be brouglstan offensive claim in a separate action. Plaintiff cites
Priscoin relation to the fraudulembducement claim, but presumglvould contend that the
proposition is also applicable to the tortionterference claim, which depends on the assertion
that the Mortgage was fraudulentfyduced. But the comparison betwé&iscoand this case
elides a key difference -- iAriscq, the affirmative defenses/claims did not arise under the
financing agreements that were subject eoghsolute and unconditional guaranties and that
were at issue in that casBee Priscp640 F. Supp. 2d at 410. Rather, “[t]hey relate[d] to
various other aspects of the past commerciatelationship.” Id. Here, however, allowing
Plaintiff to relitigate the enfaeability of the Mortgage would contravene New York’s issue
preclusion doctrine and frirate the purpose of the Goring Guaranty Provisions.

BNFR next argues that a broad rent@ssient clause is not enforceable under New
York law, citingIn re Soho 25 Retail, LLONo. 10-15114, 2011 WL 1333084 (Bankr. S.D.N.Y.
Mar. 31, 2011). BNFR misconstsuiéhe principle set forth iBoho 25 Retgilan “absolute
assignment” refers to the agsment’s self-executing natur&ee idat *5. That is, an absolute
assignment may excuse a lender from taking timerative steps that are usually required to
enforce an assignment of rents clause. Heeeqtiestion of whether ablute assignments are
enforceable under New York law is irrelevimeicause NMAC has taken sufficient affirmative
steps to enforce the assignment of rents claGgecifically, NMAC (1) asserted a claim in
Nissanto foreclose the Tarrytown Property, (&4 a Notice of Pendency and (3) wrote a
demand letter to Catena to assert its rights to the r&ets.Soho 25 Retail011 WL 1333084,

at *7 (“[A]ffirmative steps can include: requesting the appointment of a receiver to collect the
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rents, demanding or taking possession, commericneglosure proceedingst seeking an order
for the sequestration of rents. Notably, the ¢asdists these examples of affirmative steps in
the disjunctive.” (citations omitted)).

Finally, NMAC argues that issue preclusioredmot apply to the tortious interference
claim, “because that doctrinelgrapplies to claims that we actually brought.” On the
contrary, issue preclusion does not require antitly of claims; it requires an identity isSues
See Tydings897 N.E.2d at 1046. As discussed, the mafability of the Mortgage, which is
decisive of this action, was necessarily decidedigsan Accordingly, Count III of the
Complaint is dismissed.

V. CONCLUSION
For the foregoing reasons, Defendant’s oto dismiss is GRANTED. The Clerk of

Court is respectfully directed to close thetion at Docket No. 15 and close the case.

Dated: January 9, 2018
New York, New York

7//@/

LORN/A G. SCHOFIEL6
UNITED STATES DISTRICT JUDGE
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