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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF NEW YORK

STATES OF NEW YORK, CONNECTICUT, NEW
JERSEY, RHODE ISLAND, and WASHINGTON, an
COMMONWEALTHS OFMASSACHUSETTS and
VIRGINIA,

OPINION AND ORDER

Plaintiffs,
—against 18 Civ. 6471 ER)
UNITED STATES DEPARTMENT OF JUSTICE, an
MATTHEW G. WHITAKER, in his official capacity
as ActingAttorney General of the United States,

Defendants.

CITY OF NEW YORK,
Plaintiff,
—against 18 Civ. 6474 (ER)
MATTHEW G. WHITAKER, in his official capacity
asActing Attorney General of the United States, and

UNITED STATES DEPARTMENT OF JUSTICE,

Defendants.

Ramos, D.J.:

Since Congress created tinedern version of the program in 20@8e Plaintiff States
and City of New York have received funding for criminal justiggativesthrough the Edward
Byrne Memorial Justice Assistance Grant (“Byrne JAG”) program, named aftelY N City

police officer Edward R. Byrne, who was killed in the line of duty. In 2017, for theifirstin

" Pursuant to Federal Rule of Civil Procedure 258d}ing Attorney Generallatthew G. Whitakeis
automatically substitutealsa partyin place offormer Attorney Generalefferson B. Sessions.lI
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the history of the program, the U.S. Department of Jugtiv®J”) and Attorney General
(collectively, “Defendants”) imposed three immigratiiated conditionthat grantees must
comply with in order to receive fundingplaintiffs bring this suit challenging these new
conditions. Consistent with eary other court that has considered these issues, the Court
concludes that Defendants did not have lawful authority to impose these conditions. For the
reasons set forth below, Plaintiffsiotion for partial summary judgment is GRANTE&Nd
Defendantsmotion for partial summary judgment or in the alternative to dismiss is DENIED.

l. Background
A. The Byrne JAG Program

The Byrne JAG program has its origins in the Omnibus Crime Control and SedésStr
Act of 1968,Pub. L. No. 96851, tit. I, 82 Stat. 197, whichreated grants tassisthe law
enforcement efforts aftate and locaduthorities After undergoing several amendments, the
modern Byrne JAG program was created thraighViolence AgainsWwomen and Department
of Justice Reauthorization Act of 2005,0PlL. No. 109162, § 1111, 119 Stat. 2960, 3094
(2006). The Byrne JAG program is now codified at 34 U.S.C. 8§ 10151-10158.

Under the Byrne JAG program, states and localities may apply for funds to support
criminal justice programs in a variety of categsriincluding law enforcement, prosecution,
crime prevention, corrections, drug treatment, technolagiim and witnesservicesand
mental health. 34 U.S.C. 88 10152(a)(1), 10153(a). The funds are disbcrseding to a
formula based on thgarticdar jurisdiction’spopulation and violent crime statistickl.

§ 10156. Grantees may also make subgrants to localities or community organizhtions,

§ 10152(b), and sonwmate funds are set aside for subgrants to localitie§,10156(c)(2).
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On July 25, 2017, Defendants announced that they were imposing three new
immigrationrelated conditions on applicants for Byrne JAG fuimdiscal year (“FY”) 2017
According to the press release announcingtiange, the conditions were intended to
“encoura@ . . . ‘sanctuary’ jurisdictions to change their policies and partner with féderal
enforcement to remove crimindl$ Holt Decl. Ex. 17, at AR-00992, Doc. 33-17.

The first condition requires grantees, upon requesfive advance notice to the
Department of Homeland Security (“DHS”) of the scheduled release date and then®
housed in state or locabrrectional facilities (the “Notice Condition”)As stated in the award

documents, the Notice Condition provides:

11n 2016, Defendants imposed a related but differentitondn the Cityof New York's Byrne JAG
grant The condition required the City to “undertake a review to validatinpliance with 8 U.S.C

§ 1373,” a statute which prohibits states and localities from restritigigofficials from communicating
with immigration authorities regarding anyone’s citizenship or imetiigm status (as will be discussed in
detailbelow). City’'s FY 2016 Byrne JAG Grart 53 Trautman Decl. Ex. A, Doc. 53-1.h& City was
further required to submit documentation several moatfties accepting the grashowing that it was in
compliance or that it came into compliandd. The City accepted theondition and submitted
documentsgertifying that “its laws and policies comply with and operate within gmstitutioral bounds
of 8§ 1373.” City’s June 27, 2017 LetterSyler DeclEx. A, Doc. 41-1. This condition was not imposed
on thePlaintiff States. SeeNew York State’s FY 2016 Byrne JAG Grant, Trautman Decl. Ex. B, Doc.
53-2; Trautman Decl. 1 3, Doc. 53.

2 The Court notes that thabelof “sanctuary” cities or statess commonly misunderstodd.City of
Chicago v. Session888 F.3d 272, 281 (7th Cir. 2018gcated in partNo. 172991, 2018 WL 4268814
(7th Cir. Aug. 10, 2018)Although Defendantslaim that“‘sanctuary’ policies . . . intentionally
undermine our laws and protect illegal aliens who have committed ¢riAR0992 manyso-called
sanctuaryurisdictions ‘do[] not interfere in anyvay with the federal governmeattawful pursuit of its
civil immigration activities, and presence in such localities will not imeguanyone to the reach of the
federal governmentChicagq 888 F.3d at 281. Indeedany such jurisdictions W cogperatewith
immigration enforcement authoritiés persons most likely to present a threat to the community, and
“refuse such coordination where the threat posed by the individual is lefige{fing] the decision by
the state and local authorities as how best to further the law enforcerjemtives of their communities
with the resources at their dispo%ald.; see also United States v. Californgl4 F. Supp. 3d 1077, 1105
(E.D. Cal. 2018) (“Standing aside does not equate to standing in thd.way.”

3 Unless otherwise indicated, references to “Doc.” relate tordents filed in the City’s action, No. 18
Civ. 6474. The motion papers and supporting documents submitted in the two related extions a
essentially identical.
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A State tatute, or a State lej -regulation, -policyor -practice must be in place
that is designetb ensure thatwhen a State (ort&te-corntracted) correctional
facility receives fromDHS a faomal written reques authorized by the
Immigration and Nationality Act that see&dvance notice of the scheduled
release date and time for a particular alreauch facility, then such fdity will
honor such rgues$ and— as early as préicable . . . — provide the requested
notice to CHS.

New York State’s FY 2017 Byrne JAG Grans%(1)(B), Holt Decl. Ex. 1, Doc. 33-1.

The second conditiorequires grantedo give federal agents access to aliens in state or
local correctionafacilitiesin order to question them about their immigration status (the “Access
Condition”). The Access Condition provides:

A State statuteor a State rulereguldion, -policy, or practice, must be in place

that is designed to ensure that agents of the United States acting under color of
federal law in fact are given to access any State (or-Sbateaced) correctional
facility for the purpose of permitting such agents to meet with individuals who are
(or are believed by such agents to be) aliens and to inquire as to such individuals’
right to be or remain in the United States.

Id. 7 55(1)(A)4
The third conditiorrequires granteds certify their compliance with 8 U.S.C. § 1373,
which prohibits states and localities from restricting their officials from commuumgcaith
immigration authorities regarding anyone’s citizenship or immigration statusJtmepliance
Condition”). The Compliance Condition provides:
[N]o State or locajovernment entity, -agency, offfi@ial may prohibit or in any
way restrict— (1) any government entity oofficial from sending or receiving
information regardingitizenship or immigration stas as described in 8 U.S.C.
1373(a); o2) a government entity eagency from sending, requesting or
receiving, maintaining, or exchanging informatm@gardng immigraion status

as described in 8 U.S.C. 1373(b).

Id. 1 53().

4 While the quoted provisions apply to state jurisdictions, similar termy &pfcal jurisdctions. See
New York State’s FY 2017 Byrne JAG Grdhb6(1)(AHB).
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Grantees are also required to monitor any subgrantees’ complianceentitineté
conditions, and to notify DOJ if they become aware of “credible evidence” of amptHtthe
Compliance Conditionld. 11 53(3), 54(1)(D)55(2), 56(2).Grantees mustertify their
compliance with the three conditions, which carries the risk of criminal prosecutibn, ¢
penalties, and administrative remediés. § 1, Holt Decl. Ex. 17, at AR-01031, -01033.

B. Plaintiffs

The States of New York, Connecticut, New Jersey, Rhode Island, and Washington, the
Commonwealths of Massachusetts and Virginia (collectively, the ‘$Stasad the City of New
York (the “City”) have received Byrne JAG funds since at least 2006 (and somechagde
predecessor grants for decades). Pls.’ 56.1 {1 63, 66, 89, 114, Doc. 23. Plaintiffs have used
these funds to support a broad array of law enforcement, criminal justice, pugtyc aatl drug
treatment programdd. {1 64, 115.

On June 26, 20180J issuecward lettergo the Staterequiring theiracceptance ahe
newconditions described above in order to recénar FY 2017 Byrne JAG funds, which
collectivelytotaled over $25 millionld. 1126, 30. Although the City had also applied for a FY
2017 Byrne JAG grant of over $4 milliotie City did not receive an award letter at that time.

Id. 19144, 51, 114. Instead letterssent several months earli@OJinformed the City that,
“based on a preliminary review, the Department has determinefdhb&Zity] appears to have
laws, policies, or practices that violate 8 U.S.C. § 1373,” DOJ’s Oct. 11, 2017 LSted,
Decl. Ex. B., Doc. 41-2, which could result in the City’s “ineligibl[ility] for 017 Byrne JAG
funds,” DOJ’s Jan. 24, 2018 Letter 2, Soler Decl. Ex. D, Doc. 41-4.

DOJ cited, among other things, the City’s Executive Order No. 41 ascg fudit
“appears to . .violate’ 8 1373’s prohibition on restricting communications betwieeal

officials andimmigration authorities regarding immigration stati®OJ’s Oct. 11, 2017 Letter
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1-2. Executive Order No. 41, together with Executive Order No. 34, thenSity’s “General
Confidentiality Policy’ which wasissued by then-Mayor Michael Bloomberg in 2003s.’

56.1 1 143. This policy protects “confit@l information,” whichis defned as includingas
relevant hereipformationconcerning an individual’'snmigration status. Exec. Order No. 41,

§ 1 (2003), Negron Decl. Ex. B, Doc. 42-2. Under the policy, City employees may not disclose
an individud's immigration status except in limitedrcumstances, such as when the disclosure
is authorized by the individual, is required by law, is to another City employescassary to
fulfill a governmentgburpose, pertains to an individual suspected ajall@activity (other than
mere status as an undocumeritechigran), or is necessany investigate oapprehend perssn
suspected dkerrorist orillegal activity (other than mere undocumented statics)s 2.
Additionally, police officers may not inquire about a person’s immigration statussunles
investigating illegal activity other than mere undocumented statsmay not inquire about the
immigration status of crime victims or witnesses at &ll.§8 4(4). Other City employees may
not inquire about any person’s immigration status unless the inquiry is required bryita
necessary to determine eligibility for or to provide government servide§.4(3).

The purpose of the City’s General Confitiality Policyis to assure residents that “they
may seek and obtain the assistance of City agencies regardless of parponate attributes,
without negative consequences to their personal lives,” because “the obtaipergregnt
information, which is essential to the performance of a wide variety of goverarfiemnttions,
may in some cases be difficult or impossible if some expectation of confideriialy

preserved.”ld. at1. The City maintains that itSeneralConfidentiality Policy, m conjunction

5 “[Clonfidential information” also includes information relating to adividual’s sexual orientation,
status as a victim of domestic violence or sexual assault, status as a crime vetagsisof public
assistancenr income tax records. Exec. Order No. 41, § 1.
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with other privacy laws and policies, encourages residents to report csegsnedical

treatment, and use other City services because they can trust that tvél Qriytect their

personal information. Pls.’ 56.1 § 177he City believes that these laws and policies are
instrumental in maintaining the City’s historically low crime rates by promotusjand
cooperatiorbetween the New York Police Department émal public, including immigrant
communities thadtherwisemay retreat into the shadows if they believe that the police will share
their information with federal immigration authoritielsl. 9 184, 187, 189Similarly, if people

fear thatthe City could disclose theinformation to immigration authorities, they may refuse to
cooperate with public health investigations or obtagdical servicesuch as immunizations.

Id.  194.

C. Related Litigation

The new conditions on Byrne JAG funding have generated litigation throughout the
country. In Chicago, a district countthe Northern District of Illinoisssued a nationwide
preliminary injunction against the Notice and Access Conditi@hty of Chicago v. Sessigns
264 F. Supp. 3d 933 (N.D. Ill. 2017). On an interlocutory appealSeventh Circuit affirmed
that decisionCity of Chicago v. Sessigr888 F.3d 272 (7th Cir. 2018)ut later stayethe
nationwide scope of the injunction pending en banc re\sew generally City of Chicago v.
SessionsNo. 17-2991, 2018 WL 4268814, at *1 (7th Cir. Aug. 10, 20I8)e district court, on
summary judgment, then permanently enjoined not only the Notice and Access Conditions, but
also the Compliance Condition, citing the Supreme Court’s intervening deicidvurphy v.
NCAA 138 S. Ct. 1461 (2018), asdnilarly stayed tle injunction’s nationwide scopeCity of
Chicago v. Session821 F. Supp. 3d 855 (N.D. Ill. 2018).

In a related case also in the Northern District of Illinois, the City ohEm and the

U.S. Conference of Mayors obtained a preliminary injunction agalhthree conditiongut the
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district court stayed the injuncti@n‘nearnationwide effect’as to the ConferenceCity of
Evanston v. Sessigndo. 18 Civ. 4853, slip op. at 11 (N.D. lll. Aug. 9, 2018), Doc. 2Be
Seventh Circuit then lifted théay as to the Conferengéven that the injunction was “limited to
the parties actually before the court).S. Conference of Mayors v. Sessjdfs. 18-2734slip
op. at 2 (7th Cir. Aug. 29, 2018), Doc. 13. In other words, the injunction applied dhky @ity
of Evanston and those local jurisdictions that are actually members of thedofSrebce of
Mayors®

In Philadelphia, a district couirt the Eastern District of Pennsylvamigeliminarily
enjoined tle Attorney General from denying that ckY 2017 Byrne JAG funds on the basis of
the challenged condition<ity of Philadelphia v. Sessigrz80 F. Supp. 3d 579 (E.D. Pa.
2017). Following a bench trial, the district court then permanently enjoined a&lldbnelitions.
City of Philadelphia v. Sessiar309 F. Supp. 3d 289 (E.D. Pa. 2018he Attorney General has
appealed to the Third Circuit.

In California, the state and the Cand County of San Francisco sued over the conditions
in the Northern District of Californjaand the district cournitially denied California’s request
for a preliminary injunction against the Compliance ConditiGalifornia ex rel. Becerra v.
Sessions284 F. Supp. 3d 1015 (N.D. Cal. 2018). Subsequently, with the benefit of a full record

on summary judgment, the district court then permanently enjoined all three conllitions

6 The City of New York is a member of the U.S. Conference of Mayors. As aoéshudtEvanston
litigation, DOJ issued the City’s FY 2017 Byrne JAG award on October 10, 2018&@medented that it
will not at this time enforce the challenged conditions against the Titg. parties agree thit) the
City’'s claims are not moot because DOJ may in the future enforce the chalemgiibns against the
City if the preliminary injunction irEvanstoris dissolved or reversed on appsak N.Y. State Nat. Org.
for Women v. Terryl59 F.3d 86, 92 (2d Cir. 1998) (“[V]oluntary cessation of misconduct does not
engender mootness where the cessation resulted from a coercive order aricbasanetions.”)and (2)
the City’s claims under the Administrative Procedure Act are ripglih &f DOJ’s realsing a decision on
the City’s Byrne JAG applicationSeeDocs. 65, 72.
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stayed the injunction’s nationwide scopgeity & County of San Francisco v. Sessiddss. 17
Civ. 04642, 17 Civ. 0470MWHO), 2018 WL 4859528 (N.D. Cal. Oct. 5, 2018).

D. This Case

The State and the City brought two related actions on July 18, 2018, and filed amended
complaints on August 6, 2018. States’ First Am. Compl. (“FAC”), No. 18 Civ. 6471, Doc. 32,
City’s FAC, No. 18 Civ. 6474, Doc. 15. The Statésllengehe imposition othe threg~Y
2017 conditions on five base$l) the conditions violate the separation of powers, (2) the
conditions are ultra vires under the Administrative Procedure Act (“APA"Yh@tonditionsre
not in accordance with law under the APA, (4) the conditions are arbitrary andasgprinder
the APA, and (5) 8§ 1373 violates the Tenth Amendment’s prohibition on commandeering.
States’ FAC 11 116150. In addition to these claims, the City also asserts that the conditions
violate theSpending Clause and seeks a declaratory judgment that § 1373 is unconstitutional or,
in the alternative, that the City complies witi373. City’s FAC 11 111-148, 173-179.

The States and the City have moved for partial summary judgméneiorclaims
challengingthe FY 2017 conditions. No. 18 Civ. 6471, Doc. 56; No. 18 Civ. 6474, Doc. 21.

Defendants have moved to dismiss or, alternatively, for partial summaryguatgmthose

"In their amended complaints, the States and the City also assert related claiengiciggitientical
conditions as well as additional conditions attached to FY 2018 funds, whichrenenaed on July 20,
2018. States’ FAC 11 4, 151-173; City’'s FAC 11 6, 149-172. According to the amended complaints, in
addition to thehreeconditions imposed on FY 2017 grants, recipients of FY 2018 fundsatsosertify
that they will not(1) violate 8 U.S.C. § 1644, another statute prohibiting restrictions on exchanging
immigration status information with federal authoriti€;violate 8 U.S.C. § 1324(a), which prohibits
knowingly or recklessly comalingor harboringaliens; (3) impede federal authorities in the arrest or
removal of aliens as authorized by 8 U.S.C. 8§88 1226fp)1231(a)(4)(4) impede federahuthoritiesin
the interrogation oéliensas authorized by 8 U.S.C. § 1357(a)()(5) impedethe Attorney General's
reportson the number aindocumented immigraniiscarcerated ifiederal andtate prisons for felonies
and efforts to remaxthempursuant to 8 U.S.C. § 1366(13). States’ FAC 1 4; City’'s FAC 6. The
FY 2018 conditions are not at issue in the instaotions for partial summary judgment.



Case 1:18-cv-06471-ER Document 114 Filed 11/30/18 Page 10 of 43

claims. No. 18 Civ. 6471, Doc. 88; No. 18 Civ. 6474, Doc. 50. The moaoasully briefed,
and gal argument was held on November 16, 2018.

. Legal Standard

Summary judgment is appropriate when “the movant shows that there is no genuine
dispute as to any material fact and the movant is entitled to judgment as a matter ¢Giddw
R. Civ. P. 56(a). “An issue of fact is ‘genuine’ if the evidence is such that a reasamgble |
could return a verdict for the non-moving partysénno v. EImsford Union Free Sch. Di8tL2
F. Supp. 2d 454, 467 (S.D.N.Y. 2011) (cit®@@R Joint Venture L.P. v. Warshawsk§9 F.3d
133, 137 (2d Cir. 2009)). A fact is “material” if it might affect the outcome of tigation
under the governing lawld.

The party moving for summary judgment is initially responsible for demonsttaieng
absence of any genuine issue of material f@etlotex Corp. v. Catretd77 U.S. 317, 323
(1986). If the moving party meets its burden, the nonmoving party must “come forward with
specific evidence demonstrating the existence of a genuine dispute of matefidFEA€. v.
Great Am. Ins. Co607 F.3d 288, 292 (2d Cir. 2010).

In deciding a motion for summary judgment, the Court must “construe the falaés in t
light most favorable to the non-moving party and must resolve all ambiguities andltira
reasonable inferences against the movaBtdd v. Omya, In¢.653 F.3d 156, 164 (2d Cir. 2011)
(quotingWilliams v. R.H. Donnelley, Cor@B68 F.3d 123, 126 (2d Cir. 2004)). However, in
opposing a motion for summary judgment, the non-moving party may not rely on unsupported
assertions, conjecture, or surmisgoenaga v. March of Dimes Birth Defects Fouid. F.3d
14, 18 (2d Cir. 1995). Rather, “the non-moving party must set forth significant, probative
evidence on which a reasonable fictler could decide in its favor.5enng 812 F. Supp. 2d at

467-68 (citingAnderson v. Liberty Lobby77 U.S. 242, 256-57 (1986)).

10
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In challenges to agency action under the APA, summary judgeigg mechanism for
deciding, as a matter of law, whether the agency action is supported by the adtivimistcord
andis otherwise consistent withe APA standard of reviewChen v. Bd. of Immigration
Appeals 164 F. Supp. 3d 612, 617 (S.D.N.Y. 2016VHere, as here, a party seeks review of
agency action under the APA aritié entire casen review is a question of lansummary
judgment is genally appropriate.”"Noroozi v. Napolitanp905 F. Supp. 2d 535, 541 (S.D.N.Y.
2012) (quotingCitizens Against Casino GamblingErie Cty.v. Hogen No. 07 Civ. 0451 (S),
2008 WL 2746566, at *25 (W.D.N.Y. July 8, 2008)).

[1. Discussion

This case challenges theathority ofthe Executive Branch of tifederal governmerib
compelstates to adopt its preferred immigration policies by imposamglitions on
congressionally authorized fundit@which the states are otherwise entitléd such, this case
is fundamentally about the separation of powers among the branches of our government and the
interplayof dual sovereign authorities in our federalist system. “The founders of ourycountr
well understood that the concentration of power threatens individeaty and established a
bulwark against such tyranny” throutjimits on concentrated powerChicagq 888 F.3d at 277.
“Concentration of power in the hands of a single branch is a threat to libertgfi t#halways
at stake when one or more of the lotags seek to transgress the separation of pow€iston
v. City of New Yorks24 U.S. 417, 450 (1998) (Kennedy, J., concurrifigyist as the separation
and independence of the coordinate branches of the Federal Government senentdiprev
accumulation of excessive power in any one branch, a healthy balance of power betdween t
States and the Federal Government will reduce the risk ofrtyrand abuse from either front.”
Gregory v. Ashcroft501 U.S. 452, 458-59 (1991). That balance of powet bausiaintained

“[b]y guarding against encroachments by the Federal Government on fundaaspeias of

11
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state sovereignty.Fed. Mar. Comm’n v. S.C. State Ports AUBR5 U.S. 743, 769 (2002)t i$
incumbent on the judiciary “to act as a check on susthpation of powerwhetheramong the
branches of government or the federal and state governni@&nitsagq 888 F.3d at 277With
theseprinciples in mind, the Court turns to the legal issues that govern this case.

A. Statutory Authority for the Conditions

Under the APA, courts must “hold unlawful and set aside agency action . . . found to be
.. . In excess of statutory jurisdiction, authority, or limitations, or short of statudt,” “or
otherwise not in accordance with law.” 5 U.S.C. §(2)A), (C). In determining whether an
agency action is ultra vires, “the question . . . is always whether the agency hasygmae be
what Congress has permitted it to d&ity of Arlington v. FCC569 U.S. 290, 297-98 (2013);
see alsdNRDC v. Abraham355 F.3d 179, 202 (2d Cir. 2004) (discussing the “established
principle” that “an agency literally has no power to act . . . unless and until Cengrgers
power upon it” (quotind.a. Pub. Serv. Comm’n v. FC@76 U.S. 355, 374 (1986))).

At the ouset, the Court notes that the Byrne JAG grant is “a formula grant rasimea th
discretionary grant,Chicagq 888 F.3d at 285, which means it is “not awarded at the discretion
of a state or federal agency, but . . . pursuant to a statutory fori@itlagf Los Angeles v.
McLaughlin 865 F.2d 1084, 1088 (9th Cir. 1989). Under the Byrne JAG statute, “the Attorney
Generakhall. . . allocate” grant money pursuant to a statutory formula based on the state’s
population and violent crime statistic34 U.SC. § 10156(a)(1jemphasis added)

Because § 10156(a)(1) does not give the Attorney General discretion tocaward
withhold Byrne JAG grants or determine the conditions under which they are dislesed,
authority for the challengecbnditions must come from some other statutory provision, if at all.
Defendants point to two potential provisior$4 U.S.C § 10102(a)(6) and 34 U.S.C.

§ 10153(al5)(D).

12
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i.  34U.S.C. §10102(a)(6)

Section10102, which is located in a different subchapter from the Byrnepia@am,
sets out the duties of the Assistant Attorney General for the Office of Justgrams$ and
provides as follows:

The Assistant Attorney General shall

(1) publish and disseminate information on the conditions and progress of the
criminal justicesystems;

(2) maintain liaison with the executive and judicial branches of the Federal
and State governments in matters relating to criminal justice;

(3) provide information to the President, the Congress, the judiciary, State and
local governments, anddlgeneral public relating to criminal justice;

(4) maintain liaison with public and private educational and research
institutions, State and local governments, and governments of other nations
relating to criminal justice;

(5) coordinate and provide staff support to coordinate the activities of the
Office and the Bureau of Justice Assistance, the National InstitutetmfeJus
the Bureau of Justice Statistics, the Office for Victims of Crime, and the
Office of Juvenile Justice and Delinquency Prevention; and

(6) exercise such other powers and functions as may be vested in the Assistant
Attorney General pursuant to this chapter or by delegation of the Attorney
Generaljncluding placing special conditions on all grants, and determining
priority purposes for formula grants
34 U.S.C. § 10102(a) (emphasis added).
Defendants contend that the italicized language permits the Assistant AtBenesal to
“prioritize federal grant monies for those state and local jurisdictions thdtiagsighering

relevant fedeal purposes,” by imposing “special conditibssich as those challenged héoe

all grants”including the Byrne JAG program. Defs.” Mem. 15, 18 (emphases omitted), Doc. 51.

8 By statute, DOJ’s Office of Justice Programs is headed by this #&usfstorney General. 34 U.S.C.
§10101.

13
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However, Defendants’ “interpretation is contrary to the plain meaning ofahaaty language.”
Chicagq 888 F.3d at 284The problem for Defendants is that the italicized language begins
with the word “including,” which “by definition is used to designate that a . . . thingti®pa
particular group.”ld. (citing Including Oxford English Dictionary (3d ed. 2016)). Thus, the
Assistant Attorney General can only place special conditions or determing/gnoposes to
the extenthat power alreadymiay bevested in the Assistant Attorney General pursuant to this
chapter oby delegation of the Attorney General.” 34 U.S.C. § 10102(a)(6). In other words, the
italicized language is not a “staiatbne grant of authority to the Assistant Attorney General to
attach any conditions to any grants”; ratlerch authority must confieom elsewhere in the
chapter or have been delegated by the Attorney Gemdralmay only delegate it to the extent
that he has such power himse@hicagq 888 F.3d at 285Because Defendants cannot cite
another provision granting that power to the Assistant Attorney General ortthieeyt General,
§ 10102(a)(6) does not provide authority for imposing any of the challenged conditions.
Moreover, thestatutorystructureindicates that §0102(a)(6) isan unlikely place for
Congress to place a power as broad” as Defendants would héeTihe “including” clause is
tacked on to a catedill provision at the end of a list of explicit powers, which “would be an odd
place ineted to put a sweeping power to impose any conditions on any grants—a power much
more significant than all of the duties and powers that precede it in the, lestithg power
granted to the Assistant Attorney General that was not granted to the pt@ameral.” Id. It
would also be “inconsistent with the goal of the statute to support the needs of lawrefurc
while providing flexibility to state and local governments” and “at odds with theeaf the
Byrne JAG grant, which is a formula grant tthan a discretionary grantltd. “[I]t is

inconceivable that Congress would have anticipated that the Assistant Att@nesalxcould
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abrogate the entire distribution scheme and deny all funds to states angk$ocalibased on the
Assistant Atbrney General’s decision to impose his or her own conditions—the putative
authority for which is provided in a different statutéd. at 286°

ii. 34U.S.C.§10153(a)(5)(D)

Defendants contend that 8§ 10153(a)(5)(D) provides authority for imposing the
Compliance Conditioronly. This section provides that applicants for Byrne JAG funds must
submit an application with a number of certifications, assurances, and detaildingcl

A certification, made in a form acceptable to the Attorney General and executed

by the chief executive officer of the applicant (or by another officer of the

applicant, if qualified under regulations promulgated by the Attorney General)

that—

(A) the programs to be funded by the grant meet all the requirements of this
part;

(B) all the information contained in the application is correct;
(C) there has been appropriate coordination with affected agencies; and

(D) the applicant will comply with all provisions of this part alldother
applicable Federal laws

34 U.S.C. § 10153(a)(5) (emphasis added).

Defendants argue that 8 U.S.C. 8§ 1373 is an “applicable Federal law,” with which
applicants must certifgompliance. Defendants contend that 8 10153(@j<®povers all federal
laws applicable to Byrne JAG applicants, i.e., states and localities (as oppgseate

individuals or entities). Defs.” Mem. 20. They further contend that the authoritguoee

9 The Court need not address whether Defendants’ “argument might fail &old&tional reason, thateth
term ‘special conditions’ is a term of art referring to conditions fan-higk grantees with difficulty
adhering to grant requirements” that does not apply to the challenged canditfooagq 888 F.3d at
285 n.2 (citingPhiladelphig 280 F. Supp. 3d at 617).
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“certification, made in a form acceptable te titorney Generdl 34 U.S.C. § 10153(a)(5¥,
constitutes “a delegation to the Attorney General to determine whethdrcalpafederal law
constitutes an ‘applicable Federal law[],” Defs.” Mem.(&fieration in original{quoting 34
U.S.C. § 10153(¢5)(D)).

Plaintiffs respond that “applicable Federal laws” refersrily those laws that expressly
apply to federal grants. Pls.” Mem. 26, Doc. 22. For example, prohibitions on discrimination i
“any program or activity receiving Federal finan@akistance” would meet this definitict2
U.S.C. 8§ 2000d, while the provisions concerning communications with immigration authorities
in 8 1373 would not. They argue that Congress could not have intended to require applicants to
certify, under threat afriminal prosecution, their compliance with every possible law that could
conceivably apply to thert. They argue that such a broad interpretation would be inconsistent
with the structure of § 10153, which sets forth largely technical and ministeriatatjupii
requirementgpertaining to the grarself;'? past practice of DOJ, which understood applicable

laws to have the narrower constructiSrand the goal of the program to reduce administrative

10See als®@4 U.S.C. § 10153(a) (providing that applicdistsall submit an application to the Attorney
General . . . in such form as the Attorney General may require”).

1 While vast, presumably the range of applicable laws would be limited by théwtimsal principle
that the conditions must “bear some relation to the purpose of the fedemal f@inicagq 264 F. Supp.
3d at 945 (citingsouth Dakota v. Dojet83 U.S203, 20708 (1987)).

12S5ee34 U.S.C. § 10153(a)(1) (Byrne JAG funds may not be used to supplant state amdsgld.
§ 10153(a)(2)—(3) (application must be submitted for review and public comnaegt}t0153(a)(4)
(applicant must report programmatic and financial data during the graod)ped. § 10153(a)(6)
(applicant must set forth plan for how the funds will be used).

13 SeeDep't of Justice Study GrpReport to the Attorney General: Restructuring the Justice
Department’s Program of Assistance to State and Local Governmentsriog Cantrol and Criminal
Justice System Improvem&r (1977) (identifying “over twenty Federal statutes impos[ing] controls
and limitations on the use dfdw Enforcement Assistance Administrafigmant unds”),Holt Ded. Ex.
22, Doc. 33-25seealsoNew York State’s FY 2016 Byrne JAG Gramtautman Decl. Ex. B (requiring
compliance with certain laws applicable to federal grants, such aspaming to nondiscrimination,
but not § 1373) Even a cdification form currently in use still appears to equate “appleédteral
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burdens in the grant proce¥sPls.” Mem. 27—-29see alscACLU’s Amici Br. 3-8, Doc. 71.
Plaintiffs further argue thahe Attorney General’s authority to determine the “form” of the
application cannot constitute authority to alter the substantive requiremeatspliance with
particular laws34 U.S.C. § 1013(a)(5),and in any event, Congress could not have intended to
delegateheauthority to determine what constitutes an “applicable” law, because otbérwis
would have done so explicitly, as it has done in other statutB$s.” Reply 1617, Doc. 56.
Onthis final point, Plaintiffs are surely correct that the Attorney Geneaallsority to
determine the “form” of the application does not include the ability to dictate ubst&ce” of
which laws an applicant must comply with as a condition of gramlifign Form, Black’'s Law
Dictionary (10th ed. 2014) (defining “form” as “[tlhe outer shape, structure, or coafign of
something, as distinguished from its substance or mattéffjere is no indication that an
acceptable form of the certification wdwencompass additional substantive compliance with
laws not directly required by CongressSan Franciscp2018 WL 4859528, at *1&ee
Gonzales v. Oregom46 U.S. 243, 262 (2006) (stating that “[i]t would be anomalous for
Congress to have so painstakingly described the Attorney General’s limiteditgut. . but to

have given him, just by implicatidhnmuch broader authority). If Congress wanted to delegate

statutes and regulations” with “federal statutes and regulajgpigcable to the award Holt Decl. Ex.
17, at AR-01037 (emphasis added) (certifying that “(a) the Applicahtanmply with all award
requirements and all federal statutes and regulations applicable to tle @jyéne Applicant will
require all subrecipients to comply with all applicable award requirenaen all applicable federal
statutes and regulations”).

14 SeeS. Rep. No. 96-142, at 8 (1979) (listing “reduced red tape” as the first goabwhseb a

predecessor progranhederal Assistance to State and Local Criminal Justice Agencies:rdeani S.

1245, S. 1882, S. 3270, and S. 3280 Before the Subcomm. on Criminal Laws and Procedures of the S.
Comm. on the Judiciar®5th Cong. 383 (1978) (letter of Att'y Gen. Griffin B. Bell) (stating thatiitie

was “designed” to “simplify[] the grant process”), Holt Decl. Ex. 25, Doc. 33-28.

15See26 U.S.C. § 432)€9)(E)(iv)(ll) (referencing compliance with “other applicable las,determined
by the Secretary of the Treastfgmphasis added)).
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this substantive authority to the Attorney General, it would have done so expli€idpgress
. .. does not alter the fundamental details of a regulatory scheme in vaguertemaglary
provisions—it does not, one might say, hide elephants in mouseh@léstinan v. Am.
Trucking Ass’ns531 U.S. 457, 468 (2001).

However, the question renmai as to the scope of “applicable” federal laws with which
applicants must certify complianc®oes this mean laws applicable to the state or locality, or
laws applicable to thgrant? “Both positions are plausibl&€hicagq 264 F. Supp. 3d at 944,
and ‘the question is aclose call; Philadelphig 280 F. Supp. 3d at 619. On one hand,
“Congress could expect an entity receiving federal funds to certify its @moplwith federal
law, as the entity is-independent of receiving federal funds—obligated to compBhicagq
264 F. Supp. 3d at 945. And the command that “tpdiGant will comply with . . . all other
applicable Federal lay'sby virtue of the proximity of the words, suggestss that are
applicable to the “applicant.” 34 U.S.C. § 10(®8)(D) Butthis does not answer the question
of whetherthis meandaws applicable to the applicant as a state or locality, or laws applicable to
the applicanas an applicant for federal grant fundinghe structure of § 10153, which
concerns requiremengpgrtaining to the grant anlde application,points toward the latte
reading. SeeSan Franciscp2018 WL 4859528, at *17 (“[B]ecause all the other conditions in
Section 10153(a) apply to the grant itself, the statutory context does not support imposing a
condition beyond the grant administration process.”).

In any eventit is unclear from the statutotgnguagevhether Congress intended to
condition Byrne JAG funds on compliance with all federal laws applicable to te@skacality
or compliancewith all federal laws applicable federal grantsWhat is clear, bwever,is that

“if Congress intends to impose a condition on the grant of federal moneys, it must do so
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unambiguously.”Pennhurst State Sch. & Hosp. v. Halderm&®sl U.S. 1, 17 (1981). “By
insisting that Congress speak with a clear voice, we enab&tdtes to exercise their choice
knowingly, cognizant of the consequences of their participatitth.'Under this “clear notice”
rule, the Court must view the statute “from the perspective of a state offtutals engaged in
the process of deciding whether the State should accept [the] funds and the oblibatigns
with those funds,” and “must ask whether such a state official would clearly tardktisat one
of the obligations of the Act is the [purported] obligatfofirlington Cent. Sch. Dist. Bd. of
Educ. v. Murphy548 U.S. 291, 296 (2006), i.&,comply with all federal laws “applicable” to
the state.” This malleable language é® not provide the ‘clear notice that would be needed to
attach such a condition to a Stateéceipt of . . funds.” Philadelphig 280 F. Supp. 3dt 647
(quotingArlington Cent, 548 U.S. at 300)Conversely, iyen the structure of § 10153, which
concerns the requirements of the application and the gimatell as the partieng history of
treating“applicable Federal laws” as encompassaws applicable to federal grantgant
recipientsand the grantraking processsuch a construction gives fair notice of the terms of the
funding. Accordingly, the Court concludes that “applicable Federal laws” for purpb3ds
U.S.C. § 10153(a)(5)(D) meafederal laws applicable to the grant.

As the parties do not dispute, § 1373 is not one of thpgkcable lawsinder this
narrowerconstruction of § 10153(a)(5)(D). Accordingly, Defendants did not have statutory
authority to condition Byrne JAG funding @ompliance withg 1373. But even if Defendants’
broader interpretatioof 8 10153(a)(5)(Drarried the day, 8 1373 would still not be an
“applicable” law because it is unconstitutional, as will be explainedweled “no matter the
breadth of this provision, it will never capture an unconstitutional stat@ei¢agq 321 F.

Supp. 3d at 875.
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B. Section 1373 and the Tenth Amendment
I.  TheAnticommandeering Doctrine

The Tenth Amendment provides: “The powers not dééebtn the United States by the
Constitution, nor prohibited by it to the States, are reserved to the Statesivegpex to the
people.” U.S. Const. amend. X. “[T]he Tenth Amendment confirms that the power of the
Federal Government is subject to iisnthat may, in a given instance, reserve power to the
States.” New York v. United States05 U.S. 144, 157 (1992).

The Tenth Amendment embodies an “anticommandeering principle,” which “witlshold[
from Congress the power to issue orders directly t&thtes.” Murphy v.NCAA 138 S. Ct.

1461, 1475 (2018xkee Printz v. United Stategs21 U.S. 898, 935 (1997) (“The Federal
Government may neither issue directives requiring the States to addresdargstioblems, nor
command the States’ officers, biose of their political subdivisions, to administer or enforce a
federal regulatory program;”New York505 U.S. at 188 (“The Federal Government may not
compel the States to enact or administer a federal regulatory program.”)

There are three significaptirposes served by the anticommandeering doctrine. First, by
“divid[ing] authority between federal and state governments,” it pron@othasalthy balance of
power between the States and the Federal Government [that reduces] the riskgfampcan
abusdrom either front.” Murphy, 138 S. Ct. at 1477 (quotiddew York505 U.S. at 181).
Second, the anticommandeerhactrine supports “political accountability,” because “if a State
imposes regulations only because it has been commanded to do so by Congress, rigp®nsibil
blurred.” Id. And third, the anticommandeering rule “prevents Congress from shifting tise cos
of regulation to the States,” because “if Congress can compel the States to @matbase its

LIS

program, Congress need not” “weigh the expected benefits of the program agaosts.” Id.
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Most recently, irMurphy, the Supreme Court held that fhefessional and Amateur
Sports Protection Act PASPA), which prohibited states from authorizing sports gambling,
violated the anticommandeering rilecause it “unequivocally dictates what a state legislature
may and may not do.1d. at 1478. The Cotiexplained that PASPA operated “as if federal
officers were installed in state legislative chambers and were armed waththiwgity to stop
legislators from voting on any offending proposalgtiich was a “direct affront to state
sovereignty.”Id.

In Murphy, the supporters of PASPA argued tbainmandeering occurs only when
Congress ¢command[s] ‘affirmative’ action as opposed to imposing a prohibition,” but the
Supreme Court rejected that distinction as “empty.” “The basic principle-that Congress
cannot issue direct orders to state legislatia@splies in either event.id.

There are two important limits on the anticommandeering doctFirst, “[t]he
anticommandeering doctrine does not apply when Congress evenhandedly requiatigty
in which both $ates and private actors engagtd’ Thus, Congress may enact laws that
“appl[y] equally to state and private actorsd. at 1479.

Second, commandeering does not occur when Congress validly preempts state law
through the Supremacy Clause. In preemption, “Congress enacts a law thasinggtisctions
or confers rights on private actors; a state law confers rights or imposesioes that conflict
with the federal law; and therefore the federal law takes precedence and the stte law i
preempted.”ld. at 1480. To qualify aspreemption provisiorthe law“must represent the
exercise of a power conferred on Congress by the Constitutionit ‘andst be best read as one
that regulates private actors” because “the Constitution ‘conpens Congress the power to

regulate individuals, not States.Td. at 1479 (quotingNew York 505 U.S. at 166)Although a
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preemption provision that prohibits contrary state law “might appear to opettydan the
States,” in fact, it “confers on private entities . . . a federal right to engagetain conduct
subject only to certain (federal) constraints” and “to be free from any otheequirements.”
Id. at 1480-81. In sum, “every form of preemption is based on a federal law that regiaéate
conduct of private actors, not the Statelsl’at 1481. Thus, the PASPA provision prohibiting
state authorization of sports gambling, which wmiid confer any federal rightsor impose any
federal restrictiongn private actors, could not be understoasl &nything other than a direct
command to the Statésvhich put it firmly in the category of impermissible commandeering
and not permissible preemptiord.

ii. Section 1373

Section 1373 provides, in relevant part:

(a) In general

Notwithstanding any other provision of Federal, State, or local law, a Federal,
State, or local government entity or official may not prohibit, or in any way
restrict, any government entity or official from sending to, or receiviog fthe
Immigration and Naturalization Sace information regarding the citizenship or
immigration status, lawful or unlawful, of any individual.

(b) Additional authority of government entities

Notwithstanding any other provision of Federal, State, or local law, no person or
agency may prohibifyr in any way restrict, a Federal, State, or local government
entity from doing any of the following with respect to information regarding the
immigration status, lawful or unlawful, of any individual:

(1) Sending such information to, or requesting or receiving such information
from, the Immigration and Naturalization Service.

(2) Maintaining such information.

(3) Exchanging such information with any other Federal, State, or local
government entity.

8 U.S.C. § 1373(ajb).
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In sum, 8§ 1373 “prohibits any ‘gewmnment entity or official’ from restricting any other
‘government entity or official’ from exchanging immigration status informéatwith
immigration authorities® Chicagq 321 F. Supp. 3d at 868. Plaintiffs contend that this
command to state and local governments offends the Tenth Amendment’s anticommgndeer
rule.

The Second Circuit has once before passed on the constitutionality of § 18#g,ah
New York v. United Statet79 F.3d 29 (2d Cir. 1999), nineteen years bd¥urgphywas
decided There, thecourt rejected the City’s facial challengader the Tenth Amendment to
§ 1373 and the related provision 8 U.S.C. 8§ 16#ich had conflicted with a mayoral executive
order that prohibited City employees from transmitting immigration informatidederal
immigration authorities specificallgxcept in certain circumstanc¥sid. at 31-32. Crucially,
thecourtreasonedhat through these provisions,

Congress has not compelled state and local governments to enact or administer

any federal regutary program. Nor has it affirmatively conscripted states,

localities, or their employees into the federal government’s service. These

Sections do not directly compel states or localities to require or prohibiiagyt

Rather, they prohibit state afwtal governmental entities or officials only from

directly restricting the voluntary exchange of ingnaition information with
[federal immigration authorities]

18 For purposes of this case, subsections (a) and (b) essentially ovarmect®n (a) applies the
prohibition on restrictinggovernment communication to any “government entity or official,” and
subsection (b) applies a similar prohibition to any “person or agency.” 8 U.S.C. 8)3B3. (
“Subsection (b) does not meaningfully expand the statute’s scope by inclueliagrifs]: Who but a
government actor can restrict the activities of a government entity or éffidtlicagq 321 F. Supp. 3d
at 868—69 (alteration in original).

17 The court expressly declined to opine on whether § 1373 “would survive a comstitetiallenge in
the context of generalized confidentiality policies that are necesstng performance of legitimate
municipal functionsand that include federal immigration statu€ity of New York179 F.3d at 37The
City’s current General Confidentiality Policy repealed and replaceéxbcutive order at issue@ity of
New York Exec. Order No. 34, § 1 (2003), Negron Decl. Ex. A, Doc. 42-1.
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Id. at 35. Thecourtthusdrew a cleadistinction“between invalid federal measures thatkste
impress state and local governments into the administration@flgorograms and valid federal
measures that prohibit states from compelling passive resistance to paféderal programs,”
and concluded that the challenged provisi@tianto the latter categoryid.

This Court is, of course, required to follow Second Circuit precedent. But this €ourt i
also duty bound to follow the U.S. Constitution as authoritatively interpreted by thenSupr
Court. “When ‘a subsequent decisiof the Supreme Court so undermines [Second Circuit
precedent] that it will almost inevitably be overruled,’ the District Court is béyrttie
Supreme Court’s ruling and not by the Second Circuit’s prior decisigqsstin v. United
States 280 F. Supp. 3d 567, 572 (S.D.N.Y. 20(&jeration in originalJquotingUnited States
v. EmmeneggeB29 F. Supp. 2d 416, 429 (S.D.N.Y. 2004)).

It is clear thaCCity of New Yorlcannot survive the Supreme Court’s decisioNlurphy.
See Chicago321 F. Supp. 3d at 873Murphys holding deprive£ity of New Yorlof its central
support . . . .”)United States v. Californj&814 F. Supp. 3d 1077, 1108 (E.D. Cal. 2018) (“[T]he
Supreme Court’s holding iMurphyundercuts portions of the Second Circuit’s reasoning [in
City of New Yorkand calls its conclusion into question.Qity of New Yorkested on the
premise that § 1373 does not “affirmatively conscript[] states, localiti¢semremployees into
the federal government’s service” or “directly compel statésaadities to require or prohibit
anything,” and rather merely “prohibit[s] state and local governmentéles or officials from
taking certain actionCity of New York179 F.3d at 35. In other wordsity of New York
depended on “the distinction it draws between affirmative obligations and pruswipt
Chicagq 321 F. Supp. 3d at 873. That is precisely the distinction that the Supreme Court in

Murphycharacterized as “emptyMurphy, 138 S. Ct. at 1478. Whether Congress attempts to
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command affirmative action or impose a prohibition, “[tjhe basic principle—that C&sgre
cannot issue direct orders to state legislatttasplies in either event.id. Accordingly, this
Court is not bound bgity of New Yorland must follow the Supreme Court’s clear direction in
Murphy.

It necessarily followshat8 1373 is unconstitutional under the anticommandeering
principles of the Tenth Amendment. Section 1373 “unequivocally dictates what a state
legislature may and may not dold. Section 1373’s prohibition on states dochlitiesfrom
restricting theirofficials from communicating with immigratioauthorities constitutes a “direct
order[]” to states and localities in violationtbie anticommandeering ruléd.

The purposes served by the aotienandeering rule illustrate why it comp#iss result
First, 8 1373 impinges on Plaintiffs’ sovereign authority and their citizdrex'tyi to be regulated
under their preferred state and local policies. Section 1373 reglaiasiffs “to submit control
of their own officials’ communications to the federal government and forego pé&sisg
contrary to Section 1373.5an Franciscp2018 WL 4859528, at *15:[T]he statute prevents
[Plaintiffs] from extricating [themselves] from federal immigratioricgcement,"Chicagq 321
F. Supp. 3d at 870, and thereby denies Plaintiffs the “critical alternative” reqyitkd Hhenth
Amendment to “decline tadminister the federal prograniyew York505 U.Sat 176778

Second, 8§ 1373 undermines political accountali@gause “the statute makes it difficult
for citizens to distinguish between state and federal policy in the immigratiorxtbptearring

states from adopting policies contrary to those preferred by the federahg@rer’ Chicagq

18 See alsdessica BulmafozenPreemption and Commandeering Without Congré@sStan. L. Rev.
2029, 2046 (2018) (“Because states operate through their officials, the gfdve state to decline to
carry out a federal program entails tteever to forbid state officials from carrying out that federal
program.”).

25



Case 1:18-cv-06471-ER Document 114 Filed 11/30/18 Page 26 of 43

321 F. Supp. 3d at 87Faced with the “appearance of a uniform federal/state/local immigration
enforcement policy indiscernible to [Plaintiffs’] residents,” those ressdesatinot properlgredit
or blame their state or local offats when their policies are compelled by the federal
government.San Franciscp2018 WL 4859528, at *15.

Third, 8 1373 “shifts a portion of immigration enforcement costs onto the Stadest’
*16. “The statute . . . forces states to allow their employees to participate gdéralfscheme,
shifting employee time-and thus corresponding costtsfederal initiatives and away from
state priorities.”Chicagq 321 F. Supp. 3d at 870.

Defendants attept to save § 1373 by claiming that it is a preemption provision, Defs.’
Mem. 38-39, “but it is no such thingylurphy, 138 S. Ct. at 1479. To validly preempt, the
provision “must be best read as one that regulates private adithrs&’ preemption provision
“confers on private entities . . . a federal right to engage in certain condudcit suthjeto certain
(federal) constraints.’Id. at 1480.Parroting back this language, Defendants claim that “Section
1373 confers upon entities or individuals agfied right to engage in certain conduct (the
voluntary transmission of information to federal immigration authorities) subjéctmoertain
federal constraints. Defs.” Mem. 39. Conspicuously absent from this recitation is the key word
“private” That is because by its own terms, 8 1373 confers this purported federal right to
transmit information only ongovernmenentit[ies] or official[s].” 8 U.S.C. § 1373(a)
(emphasis addep$ee San Francis¢c@018 WL 4859528, at *14 (“Section 1373 . . . does not
regulate private actors or provide private actors with any additiores riig the [mmigration
and Nationality Adt's statutory scheme.”Philadelphig 309 F. Supp. 3d at 329 (“Given their
plain language, neither Section 1373(a) nor Section 1373(b) can be best read as regulating

private actors. On their face, they regulate state and local governmerties emd officials,
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which is fatal to their constitutionality under the Tenth AmendmenbDgfendants have failed
to show that § 1373 regulates private actors at all, let alone thabégsread as. .regulafing]
private actors.”Murphy, 138 S. Ct. at 1479’

Next, Defendants attempt to fit § 1373 into a commandeering carve-out foestatut
facilitating “the provision of information to the Federal Government,” relying on dicRxiimtz,
521 U.S. at 918; Defs.” Mem. 4@ his argument is similarly unavailingzirst, the Supreme
Court has never actually held that such an exception to the anticommandeering daidtine
See Printz521 U.S. at 918'[Some statutesjvhich require only the provision of information to
the Federal Government, do not involve the precise issue before us here, which wethe for
participation of the Stategkecutive in the actual admstration of a federal programe of
course do not address these or other currently operative enactments that a@eotsbafwill
be time enough to do so if and when their validity is challenged in a proper cssealyo id.at
936 (O’Connor, J., concurring) (“[T]he Court appropriately refrains from decidinghwhether
purely ministerial reporting requirements imposed by Congress on sthkecahauthorities
pursuant to its Commerce Clause powers are similawvblid.”). Second, even if a
commandeering exception foertaininformation reporting did exist, 8 1373 would not qualify
for it. “Section 1373 is more than just an information-sharing provisiohi¢agq 321 F. Supp.

3d at 872, because it prevestates and localities from doing anything thatany way

19 Defendants’ reliance ofirizona v. United State§67 U.S. 387 (2012), is misplaced. While the federal
government hasbroad, undoubted power over the subject of immatign and he status of aliensijtl. at

394, Arizonaunderscores that federal immigration laway preemptecausehey “not only impose

federal registration obligations @afiensbut also confer a federal right to be free from any other
registration requirementsiurphy, 138 S. Ct. at 148mphasis addedjliscussingArizong. Here,
Defendants have not shown that § 187Wposes any obligations or confers aightsonaliens, let alone
thatit is “best reatlas doing so.ld. at 1479. To the contrar{fo] n [its] face,[§ 1373]regulat¢s] state

and local govenmental entities and officials.Philadelphig 309 F. Supp. 3d at 329.
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restrict[s] the flow of certaininformation to immigration authoritie8,U.S.C. § 1373(a)As
such, § 1373 prevents state and local policymakers from enacting a wide range aitioferm
governace rulesChicagq 321 F. Supp. 3d at 872, and even prevents them figsaiplining
an employee for choosing to spend her free time or work time assisting indheserdnt of
federal immigration laws,Philadelphig 280 F. Supp. 3d at 651. Section 1373 thus presents a
graver intrusion into state sovereignty than merely requiring the repoftoegtain data.San
Franciscq 2018 WL 4859528, at *1&hicagq 321 F. Supp. 3d at 872.

The Courtacknowledges Defendants’ argument thatess to the inforntian covered by
§ 1373 wouldassist them in their immigrati@nforcement dutie&. Defs.” Mem. 40-41.
However,a “federal need for state information does not automatically free the federal
government of the sometimes laborious requirement to acquinafibiabation by constitutional
means.” Chicagq 321 F. Supp. 3d at 872. “[T]he federalist diffusion of power necessarily
creates political barriers and inefficiencies. But these inefficiencies dref f@deralisms
intended structure, not imperfeat®to be remedied by judiciallyrought consolidation of

power’ Id.

20 Defendants also suggest that § 1373 is permissible because it “regulates the $tatewsrs of data
bases,” as the Drives’Prvacy Protection Act of 1994 DPPA’) validly did in Reno v. Condqrb28 U.S.
141, 151 (2000). But it is clear that the DPPA was constitutional becdapelied equally to state and
private actors.”"Murphy, 138 S. Ct. at 1479 (discussiRgng; see Ren, 528 U.S. at 151 (“The DPPA
regulates the universe of entities that participate as suppliers to the roarketdr vehicle
information—the States as initial suppliers of the information in interstate cooenaerd private resellers
or redisclosers of that information in commerce.”). Here, as previousslystied, 8 /@ applies only to
state actorsSee Chicago321 F. Supp. 3d at 869 (“Section 1373 does not evenhandedly regulate
activities in which both private and government actors engage. Thissving grace dRenodoes not
apply heré).

21 For instance, Defendants claim thigis informationassists federal officials in interrogatiatiens asd

their status, 8 U.S.C. § 13&j(1), removingcertain deportable aliensl. 8§ 1227a), 1228, ordetairing
certain deportablaliens when thearereleasedrom criminal custodyid. § 1226c)(1).
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Finally, Defendants contend that the Tenth Amendment does not appby ¢ballenged
conditions herdecause thByrne JAG program ia voluntary federal grant, and “a perceived
Tenth Amendment limitation on congressional regulation of state affairs d[oes] not
concomitantly limit the range of conditions legitimately placed on federal graBtath Dakota
v. Dole 483 U.S. 203, 210 (1987); Defs.” Mem. 36—-37. To be sure, Congresdferayinds
conditioned on compliance with specified conditions to “induce the States to adopt pbéties t
the Federal Garnment itself could not imposestich asaising thestatedrinking age to 21.
Nat’l Fed’'n of Indep. Bus. v. SebelitNFIB"), 567 U.S. 519, 537 (2018)iting Dole, 483 U.S.
at 205-06). But Defendants’ point misunderstands the nature of Plaintiffs’ chall€oggress
may impose tonditionslegitimatelyplaced on federal grantdole, 483 U.Sat210(emphasis
added), but Defendantsar agency and official of the Executive Braaciministeringa
nondiscretionaryormula grart—did not have statutory authority to legitimately place the three
conditions here. With respect to the Compliance Condition, Defendants claimed wtatutor
authority on the basis that § 1373 was an “applicable Federal law[]” requiring cocgplisnder
§10153(a)(5)(D) “As an unconstitutional law, Section 1373 automatically drops out of the
possible pool of ‘applicable Federal laws’ described in the Byrne JAG staCitécagq 321 F.
Supp. 3d at 875. “Thus, the Compliance Condition does not fail because it viodates
anticommandeering doctrine. It fails because the statutory authority oh ivdepends
sanctions only the imposition of ‘applicable’ federal laws; because Section 133i3geo falls
within that category, the authority for the Compliance Condhias been stripped awayld. at
876.

Accordingly, the Court holds that 8 U.S.C. § 1373(a)-insofar as it applies to states

and localities, igacially unconstitutional under the anticommandeering doctrine of the Tenth
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Amendment? San Franciscp2018 WL 4859528, at *1TChicagq 321 F. Supp. 3d at 872
Philadelphig 309 F. Supp. 3d at 331.

C. Separation of Powers

In light of Defendants’ lack of authority to impose the three conditions on federal
funding, Plaintiffs contend that the conditions violate the separation of powers. Ris.'4de
42.

The Constitution vests Congress with the spending power to “provide for the common
Defence and general Welfare of the United States.” U.S. Const. art. I, 8 8, [¢]nlexércising
its spending power, Congress may offer funds to the States, and may condition those offers on
compliance with specified conditionsNFIB, 567 U.Sat537. Congress may also “delegate
such authority to the Executive BranchChicagq 888 F.3d at 283.

But for the reasons explained above, Congress has neither conditioned Byrne JAG funds
on the three conditions here nor delegated the authority to impose these conditions to the
Executive Branch The Executive Branch does not have the power of the purse and “does not
otherwise have th@herent authority as to the grant at issue here to condition the payment of
such federal funds on adherence to its political prioritiés.,’see alscCity & County of San
Francisco v. Trump897 F.3d 1225, 1235 (9th Cir. 2018) (“Absent congressional authorization,

the Administration may not redistribute or withhold properly appropriated funds intorder

22 This holding, of course, does not disturb § 1373 to the extent it regulasetithiies of the federal
government.See8 U.S.C. § 1373(a)—(b) (imposing prohibitions ér®deral. . . government enfies] or
official[s]"); see also id§ 1373(c) (requiring that federal immigratiorttaarities respond to inquiries);
Free Enter. Fund v. Pub. Co. Accounting Oversight Béll U.S. 477, 508 (2010) (“Gendyaspeaking,
when confronting a constitutional flaw in a statute, we try to limit thetien to the problem,” severing
any ‘problematic portions while leaving the remainder intact.” (quotigtte v. Planned Parenthood of
N. New Eng 546 U.S. 320, 329 (2006)Bngine Mfrs. Assi v. S. Coast Air Quality Mgmt. Distt98

F.3d 1031, 1049 (9th Cir. 2007) (recognizing that “some of the provisions [of a staigité]be facially
invalid, and [others] might not”).
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effectuate its own policy goals.”). The Byrne JAG statute providésti commitment”of
funding according tatatutorily prescribed criteria, and the Execuranch does not havéhe
seemingly limitless power to withhold fundsdm grantees who refuse to acceptunilaterally
imposed conditionsTrain v. City of New Yorki20 U.S. 35, 45-46 (1975).

The separation of powers acts as a check on tyranny and the concentration of ffower. *“
the Executive Branch can determine policy, and then use the power of the purse to mandate
compliance with that policy by the state and local govermspaifl without the authorization or
even acquascence of elected legislatditsat check against tyranny is forsake@hicagq 888
F.3dat277. Because that is what Defendants attempted to do here by imposing the three
challenged conditions, these conditions violate the separation of powetsSan Franciscp

2018 WL 4859528, at *3Philadelphig 309 F. Supp. 3dt321.

D. Arbitrary and Capricious Agency Action

Aside from the three conditions’ statutory and constitutional flaws, Plaintitiscalstel
that the conditionarearbitrary and capricious. Pls.” Reply 24-28.

Under the APA, courts must “hold unlawful and set aside agency action, findings, and
conclusions found to be . . . arbitrary, capricious, an abuse of discretion, or otherwise not in
accordance with law.” 5 U.S.C. 8 706(2)(A). Under this standard, the agency is required t
“examine the relevant data and articulate a satisfactory explanation for itsiachimhng a
‘rational connection between the facts found and the choice madetdr Vehicle Mfrs. Ass’'n
v. State Farm Mut. Auto. Ins. Cd63 U.S. 29, 43 (1983) (quotilyrlington Truck Lines, Inc.

v. United States371 U.S. 156, 168 (1962)). When an agency changes its policy, the agency

2 Because the Court concludes that thygasation of powers prevents Defendants from imposing the
three conditions at all, the Court need not consider Plaintiffs’ arguimarihie conditions are
impermissibly unrelated or ambiguous under the Spending Cl&esfls.” Reply 3843 & n.34.
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must “display awareness that it is changing position’ and ‘show that thegpadereasons for
the new policy.” Encino Motorcars, LLC v. Navarrd36 S. Ct. 2117, 2126 (2016) (quoting
FCC v. Fox Television Stations, In656 U.S. 502, 515 (2009)Agency action is arbitrary and
capricious if the agency “relied on factors which Congress has not intendedristder,
entirely failed to consider an important aspect of the problem, offered an ekpidoaits
decision that runs counter to the evidence before the agency, or is so implausibleothidtriot
be ascribed to a difference in view or the product of agency exper§taté Farm463 U.S. at
43.

In support of the decision to impose the three conditions, Defendants point to five
documentsn the administrative record:l) a 2007 audit report by DOJ’s Office of the Inspector
Generalbon the cooperation of jurisdictiopsrticipating in the State Criminal Alien Assistance
Programin theremoval ofcriminal aliens (2007 OIG Audit”), Holt Ded. Ex. 9, at AR-00001—
109, Doc. 33-9; (2) a May 2016 memorandiuom DOJ’s Office of the Inspector General
regarding alleged violations of § 1373 by grant recipients (“2016 OIG Memo”), Holt Be 9,
at AR-00366—-375(3) a July 2016 memorandum from D@Dffice of Jusce Programs
responding to the aforementioned memo (“2016 OJP Memo”), Holt Decl. Eat AR00384—
391, Doc. 33-10; (4aonepage‘Backgrounder” on the FY 2017 Byrne JAG conditions
distributed to the media “on backgroun#idlt Decl. Ex.17, at AR-00993, Doc. 33-17; and ¢b)
July 2017press releasannouncing the conditions that accompanied the Backgrounder (“Press

Release”), Holt Decl. Ex. 17, at ABD992%4 SeeDefs.” Mem. 24-28.

24 Defendants also cite a declaration from Francisco Madrigal of Immigrationustdr@s Enforcement,
Doc. 52, but because it was not part of the administrative record, the Court ncaypsider it for
purposes of arbitrary-anthpricious review.See Citizenégainst Casino Gambling in Erie Cty. v.
Chaudhurj 802 F.3d 267, 279 (2d Cir. 2015) (stating that review is “limited to examining the
administrative record” (quotingRDC v. MuszynskR68 F.3d 91, 97 (2d Cir. 2001))).
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Defendants claim thahé 2007 OIG Auditlescribed digh level of cooperation on
immigrationbetweernthefederal and state governments, which later deteriarakbé audit
concluded that “[t]he 99 jurisdictions that responded to the questionnaire stated almost
unanimously that there was no legislation oligy impeding the ability of local officers and
agencies to communicate with ICE on immigrateriorcement mattersgnd notedhat “many
state, county, and local law enforcement agencies are unwilling to initiate riationg
enforcement but have policies that suggest they are willing to cooperate witthEZEhey
arrest individuals on state or local charges and learn that those individuals nnizyite c
aliens.” AR-00040-41, -00044.

The 2016 OIG Memo reported on information that “differs signifigaindom what OIG
personnel found nearly 10 years ago during the earlier audit.” AR-00367 n.1. Thestagdo
thatthe 10 jurisdictions reviewdahd laws or policies thatimited in some way the authority of
the jurisdiction to take action with regaaICE detainer$,and opined that certain policies
“may be causing local officials to believe and appbypolicies in a manner that prohibits or
restricts cooperation with ICE in akspects. AR-00369, -00373. The memo suggested that
DOJ “consider,”among other things, “[rlequir[ing] grant applicants to provide certifications
specifying the applicants’ compliance with Section 1373, along with documentatiimrestito
support the certification.” AR-00374.

The 2016 OJP Memo concluded that “SectiBi3.is an applicable federal law for the
purposes of theHyrne JAQ program,” and stated that OJP had provided guidentgrantees
and applicants with clear direction on the requirements of Section 1373.” AR-00384. The

memo noted that “OJP already vegs all applicants for any grant program electronically to
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acknowledge and accept” aciment thatassures and certifies compliance with all applicable
Federal statutes, regulations, policigsidelines, and requirements.” AR-00385.

The Backgroundesinnounced that DOJ would impose the Compliance Condition, Access
Condition, and Notice Condition on FY 2017 Byrne JAG grantgsingthat these conditions
have “the goal of increasing information sharing between federal, state cahthio
enforcemeritso that “federal immigration authorities have the information they need to enforc
the law and keep our communities saf&R-00993. The Backgrounder stated that some
grantees “have adopted policies and regulations that frustrate the enforoéfedetal
immigration law, including by refusing to cooperate with federal immigration &tiésoin
information sharing about illegal aliens who commit crimes,” and the new condititbns
“prevent the counterproductive use of federal funds for policiedrtistate federal immigration
enforcement.”ld. Similarly, the Press Release declared DOJ’s intent to “encourage these
‘sanctuary’ jurisdictions to change their policies and partner with fedavadhforcement to
remove criminals.” AR)0992.

Conspicuously absent from all of these documents is any discussianredgative
impacts that may rekurom imposing the conditions, and the record is devoigngfanalysis
that the perceived benefits outweighgbdrawbacks.This absence is particularly gilag given
thatAssistant Attorney General Peter J. Kadzik, in a 2015 letter to SenatordR&elby,
statecthat withholding Byrne JAG fundinig jurisdictions that do not meet immigratioglated
conditions “would have a significant, and unintended, impact on the underserved local

populations who benefit from these programs, most of whom have no connection to immigration
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policy.”?® Holt Decl. Ex. 9, aAR-00113. Defendants did not consider whethe perceived
benefits of the conditions outweighed these negative impacts on underserved local pojulations
whether such impacts could be mitigated. Even though Defendardsaware of these
detrimental effects, they are not addressed anywhere in the administatixe rWhile one
may well argue abouhé weight to be given to such evidemektive to other factorst cannot
simply be ignored SeeEl Rio Santa Cruz Neighborhood Health Ctr., Inc. v. U.S. Dafp’
Health & Human Servs396 F.3d 1265, 1278 (D.C. Cir. 2005) (holding that agency astisn
arbitrary and capricious where the agency “failed adequately to addresstrelgdance before
it"); El Paso Elec. Co. v. FERQO01 F.3d 667, 672 (5th Cir. 2000) (holding that the agency
could not “rely on the potential advantages of [the actionjvhile ignoring the potential
disadvantages”). In addition, the documents profferebdfgndantslio notreflect that theyn
any wayconsideredvhether jurisdictions’ adherence to the conditions would underimise
and cooperation betwedrcal communitieand government, dhe extent tavhich this would
harmpublic welfare or frustrate local law enforcemenmhich isthe verything that the Byrne
JAG program is supposed to assiSeeOr. Nat. Res. Council v. Thoma&2 F.3d 792, 798 (9th
Cir. 1996) (“Whether an agency has overlooked ‘an important aspect of the problem’ . . . turns
on what a relevant substantive statute makes ‘important.”).

Defendants “entirely failed to consider iamportant aspect of the probleray failing to
recognize how theanditions would harm local populations, undermine relationships between

local communities and law enforcement, amdéerferd] with local policies that mmote public

25 Assistant Attorney General Kadzilsa noted that “[ijn many cases . . . the Department does not have
the discretion to suspend funding at all,” because “many Department grdsienformuldased, with
the eligibility criteria (and related penalties, if any) set firmly by stéatuAR-00113.
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health and safety Philadelphig 280 F. Supp. 3d at 625 (quotiState Farm463 U.S. at 43).
Accordingly, the three challenged condit®are arbitrary and capricious.

E. Mandamus Relief

The State seek mandamuelief compelling Defendants to reissueithevard letters
without the three unlawful conditions and to disburse their FY 2017 awards without regard to
those conditiong® Pls.” Mem. 47—-48.

Under the Mandamus Act, the Court has jurisdicttorcompel an officer or employee
of the United States or any agency thereof to perform a duty owed to the plaiit).S.C.

8 1361. Mandanus relief is appropriate only where “(1) the plaintiffs have a right to havacthe
performed, (2) the defendant is under a clear nondiscretionary duty to performréguasted,
and (3) plaintiff has exhausted all other avenues of religity of Nev York v. Heckler742

F.2d 729, 739 (2d Cir. 1984).

Defendants object to mandamus relief on the grounds that they are not legallydremuire
issue the awards. Defdlem. 51. They point out that the Byrne JAG statute provides that the
Attorney Generalmay” make grants for criminal justice programs. 34 U.S.C. § 10152(a)(1).
The full text of this provision reads:

(a) Grants authorized
() In general

From amounts made available to carry out this part, the Attorney General
may, in accordance with the formula established under section 10156 of this
title, make grants to States and units of local government, for use by the State
or unit of local government to provide additional personnel, equipment,
supplies, contractual support, training, technical assistance, and information

26 As a result of the preliminary injunction obtained by the U.S. Conferdridaymrs, of which the City
is a member, the City obtained its FY 2017 Byrne JAG awadintends towithdraw its request for
mandamus reliefas it confirmed at oral argient SeeCity’s Oct. 23, 2018 Letter, Doc. 65¢e alsdJ.S.
Conference of Mayorslip op. at 2Evanstonslip op. at 11.
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systems for criminal justice, including for any one or more of the following
programs:

(A) Law enforcement programs.

(B) Prosecution and court programs.

(C) Prevention and education programs.

(D) Corrections and community correctigm®grams.

(E) Drug treatment and enforcement programs.

(F) Planning, evaluation, and technology improvement programs.
(G) Crime victim and witness programs (other than compensation).

(H) Mental health programs and related law enforcement and corrections
programs, including behavioral programs and crisis intervention teams.

As noted abovahe Byrne JAG grant is “a formula grant rather than a discretionary
grant.” Chicagq 888 F.3d at 285. Thus, in the context of the structure of the statute and the
nondiscretionary nature @he Byrne JAG formula grant, the single word “may” does not support
the proposition that the Attorney General may withhold grants entirely. Rathgardhision
means thathe Attorney General may issgeants only for the statutorily prescribed purpoges.
The mandatory nature of this program is clear from 8 10156, which provides that ‘theexxtt
Generakhall. . . allocate” funds pursuant to the statutory formula. 34 U.S.C. § 10156(a)(1)
(emphasis addeggeeSan Francsco 2018 WL 4859528, at *33 (“The Byrne JAG program is a

formula grant that requires the Attorney General to disburse funds annually Phildjjelphia

27 The subsection heading confirms that the provision is meant thdigarticulat[g]rants authorized.”
34 U.S.C. § 10152(ayee Merit Mgmt. Grp., LP v. FTI Consulting, Int38 S. Ct. 883, 893 (2018)
(“Although section headings cannot limit the plain meaning of a statutdrytteey supply cues’ as to
what Congress intended.” (citations omitted)).
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309 F. Supp. 3d at 3484 (“[T]he JAG statute is a formula (rather than discretionary) grant,
[and] the JAG Program enabling statute is couched in mandatory languaeidrf omitted)).

Defendants also suggest that they are under no statutory deadline to issuelgtmts
Mem. 51. However, an agency’s “unreasonable delay” may be “so egragitmsvarrant
mandamus,” which the Court assessdgyht of several principles:

(1) the time agencies take to make decisions must be governed by a “rule of
reason”; (2) where Congress has provided a timetable or other indication of the
speed with whiclit expects the agency to proceed in the enabling statute, that
statutory scheme may supply content for this rule of reason; (3) delaysignh

be reasonable in the sphere of economic regulation are less tolerable when human
health and welfare are at kéa (4) the court should consider the effect of
expediting delayed action on agency activities of a higher or competingyprior

(5) the court should also take into account the nature and extent of the interests
prejudiced by delay; and (6) the court need not “find any impropriety lurking
behind agency lassitude in order to hold that agency action is ‘unreasonably
delayed.”

Telecomm. Research & Action Ctr. v. FCZ50 F.2d 70, 79-80 (D.C. Cir. 1984¢)tations
omitted)

As the district court irsan Frangscoconcluded, “[e]ach factor supports mandamus relief
for the Byrne JAG graitt

For the first two factors, delays beyond a year time frame precludeergsifiom
receiving their awards when they need them to support inonediate projects

or programs.The Byrne JAG program is a formula grant that requires the
Attorney General to disburse funds annually . Factor three favors relief
because the delay impacts human health and welfare, particularly [beggpunse]
JAG funds aidlaw enforcement prgrams]. Similarly, factor five supports relief
because the human welfare and community s§bedgramsithat [Plaintiffs’]

grant funding [supports] are at risk of being discontinued for lack of funding and
are prejudiced by this delajgxpediting thismatter, as discussed in factor four,
would not prejudicially affect the federal government’s tangentialated

interest in federal immigration enforcement. Finally, the sixth factowould
favor relief because DOJ is withholding grant funding based on conditions that
violate the separation of powers.

San Franciscp2018 WL 4859528, at *33—34itations omitted)see alsdPhiladelphig 309 F.

Supp. 3d at 343 (“[I]t bears emphasis that Congress specifically set the JA@nPesgan
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annual award, anithe DOJ’s delay has precluded the City from receiving the intended award at
such time as the City can make timely use of it.”).

Accordingly, the Court will grant the States mandamus relief compelling Defenia
reissue their award letters without theete unlawful conditions and to disburse their FY 2017
awards without regard to those conditions.

F. Injunctive Relief

Plaintiffs seek a permanent injunction to bar Defend@ois imposing the three
unlawful conditions. PIs.” Mem. 42—47.

A plaintiff seekinga permanent injunction must show “(1) that it has suffered an
irreparable injury; (2) that remedies available at law, such as monetary daarageadequate
to compensate for that injury; (3) that, considering the balance of hardshipsmhéteglaintf
and defendant, a remedy in equity is warranted; and (4) that the public intereshaoioé
disserved by a permanent injunctiorEhtergy Nuclear Vt. Yankee, LLC v. Shumlia3 F.3d
393, 422 (2d Cir. 2013) (quotindgonsanto Co. v. Geertson Seed rgr561 U.S. 139, 156
(2010)). Each of these factors is satisfied here.

As to the first two factors, Plaintiffs have demonstrated an irrepdiaistitutional
injury” that cannot be adequate@lgmpensated by monetary damages because Defendants have
impased on them unlawful conditions that violate the separation of poBars Franciscp2018
WL 4859528, at *30seeScelsa v. City Univ. of N.,Y806 F. Supp. 1126, 1135 (S.D.N.Y. 1992)
(“[A] constitutional deprivation constitutes per se irreparable harnRlaintiffs have also
demonstrated that complying with the unlawful conditions would undermine trust between
immigrant communities anldcal government, which would discourage individuals from
reporting crimescooperating with investigations, and obtaining medical sentivereby

harming public safetgnd welfare E.g, PIs.’ 56.1 {1 184, 194. “Trust once lost is not easily
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restored, and as such, this is an irreparable harm for which there is no ademqeaty at law.”
Chicagq 321 F. Supp. 3d at 877—78. Furthermore, “the Hobson’s choice that now confronts
[Plaintiffs]l—whether to suffer this injury or else decline much-needed grant funds—is not a
choice at all and is itself sufficient to establish irreparable hafch.at 878.

As tothe third factor, the balance of hardships weighs in favor of Plainfgust
explained, the unlawful conditions impose an irreparable injury on Plaintiffs and enamrger
than $29 million in grant fundkat Plaintiffs would otherwise use for lamfercement and
public safety purpose<On the other side of the scale, Defendants “suffer[] little hardship here
because the injunction does not strip away any option [they] could otherwise éxarpisesuit
of their claimed goal of increasing coop&aton immigration mattersld. at 879. “Though the
Attorney General has many tools at his disposal to incsagelocal cooperation, conditioning
the Byrne JAG grant as he has here is not one of tham.”

Finally, an injunctiorwill serve the publignterestin the lawful administration of
government consistent with the separation of powers. “By enjoining the unlawful Goaditi
the Court acts as a check on the executive’s encroachment of congressionarbthers
serves the public interest bgrestraining the Attorney General’s authority in order to preserve
the Byrne JAG program as Congress envisionddl.”Accordingly, Plaintiffs are entitled to a
permanent injunction against the three challenged conditions.

A guestion remains as to the scope ofitiienction. Plaintiffs seek a nationwide
injunction barring Defendants from imposing the conditions on any jurisdiction, contehding
unlawfulagency action must be completely set asidefamihg other jurisditions to relitigate
issues that are not fact dependent would be inefficielst. Mem. 46—47. Defendants ask that

injunctive relief be limited to the parties before the Caanguing that a broader scope is
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unnecessary to accord relief to the paréied would short circuit the percolation of these issues
in courts around the country. Defs.” Mem. 52-55.
“Once a constitutional violation is found, a federal court is required to tailorctpesof

the remedy’ to fit ‘the nature and extent of the constibal violation.”” Hills v. Gautreaux425
U.S. 284, 293-94 (1976) (quotinjlliken v. Bradley 418 U.S. 717, 744 (1974)Although “the
scope of a district court’s equitable powers to remedy past wrongs is béeahh v. Charlotte-
Mecklenburg Bd.foEd, 402 U.S. 1, 15 (1971), “injunctive relief should be no more
burdensome to the defendant than necessary to provide complete relief to the plzeftifes
the court,”L.A. Haven Hospice, Inc. v. Sebeli688 F.3d 644, 664 (9th Cir. 2011) (quoting
Califano v. Yamasak#42 U.S. 682, 702 (1979)Y.hus, “[w]here relief can be structured on an
individual basis, it must be narrowly tailored to remedy the specific Haomrs” but “an
injunction is not necessarily made over-broad by extending benefit or protectiosdaagether
than prevailing parties in the lawsdieven if it is not a class actieAf such breadth is
necessary to give prevailing parties the relief to which they are entitBrdsgal v. Brock843
F.2d 1163, 1170-71 (9th Cir. 198&mphasis omitted).

Here, Plaintiffs have not made a sufficient showehgnationwide impact”
demonstrating that a nationwide injunction is necessary to completely acosirtbrddem. City
& County of San Francisco v. Trum@97 F.3d 1225, 1244 (9th Cir. 2018). Moreover, the Court
notes that of the courts handling Bgrne JAGIitigation around the country, only erhas
issued a nationwide injunction, which was briefly affirmed by the Seventh Ciocly to be
stayed as to the nationwide scope pending en banc reBegvgenerally City of Chicago v.

SessionsNo. 17-2991, 2018 WL 4268814, at *1 (7th Cir. Aug. 10, 20Bihce then, each

district courtto consider a nationwide injunction against the Byrne JAG condiiasstayed
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the injunction’s nationwide scop&eeSan Franciscp2018 WL 4859528, at *3@ hicagq 321
F. Supp. 3d at 882At this juncture, the Court will similarly limit injunctive reliéd the parties
before the Cott and their political subdivisior?s.
V.  Conclusion

Plaintiffs’ motion for partial summary judgment is GRANTED, and Defendants’ motio
for partial summary judgmewt in the alternative to dismiss DENIED. Specificallythe Court
herebyORDERSas follows:

1. The Notice, Access, and Compliance Conditions are ultra vires and not in accordance
with law under the APA. @mmary judgmenis GRANTEDto the State®n their Counts
Il and Il andto the Cityon its Count L.

2. 8 U.S.C. 8 1373(a}b), insofar as it applies to states and localities, is facially
unconstitutional under the anticommandeering doctrine of the Tenth Amendment.
Summary judgrentis GRANTEDto the States on their Count V and to the City on its
Counts V ad XI.

3. The Notice, Access, and Compliance Conditions violate the constitutional smpafat
powers. Summary judgment is GRANTED to the Statetheir Count | and to the City
on its Count . The motions for summary judgment with respect to the Citysn€8/
(violation of the Spending Clausa)e DENIED as moot.

4. The Notice, Access, and Compliance Conditions are arbitrary and capricioushender t
APA. Summary judgment is GRANTED to the States on their Count IV and to the City
on its Count IlI.

5. Defendants ar®IANDATED to reissue the StateBY 2017 Byrne JAGward
documents without the Notice, Access, or Compliance Conditions, and upon acceptance,

28 At oral argument, the Statesquested that, to the extent the Court limits injunctive relief to the qpartie
such relief also extend to the States’ political subdivisions, which maydmgtiantee®r subgantees

of the Byrne JAG programThe politial subdivisions experience the same injuries described earlier,
which necessarily flow to the States by virtuetaf subdivisions’ positiowithin the Statesjeographic
boundaries angolitical systers, and which are compounded insofar as the Staistmake and monitor
compliance withsubdivisions’subgrants with unlawful conditions. AccordinglgetCourt agrees that in
order to accord complete relief to the States, an injunction must protet¢hbdbtates arttheir political
subdivisions.See Cafornia ex rel. Becerra v. Sessiomgo. 17 Civ. 04701 (WHO), 2018 WL 6069940,
at *1 (N.D. Cal. Nov. 20, 2018) (enjoining the challenged conditions from being imposedyn “
California state entityor “any California political subdivisiof).
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to disburse those awards as they would in the ordinary course without regard to those
conditions.

6. Defendants are ENJOINED from imposing or enforcing the Notice, Access, or
Compliance Conditions for FY 2017 Byrne JAG funding for the States, the City, or any
of their agencies or political subdivisions.

The Clerk of the Court is respectfully directed to terminate the motions, Docs. 56 and 88
in No. 18 Civ. 6471, and Docs. 21 and 50 in No. 18 Civ. 6474, and to update the docket as noted
in the caption.

It is SO ORDERED.

Dated:  November 30, 2018
New York, New York % Q Q
b

Edgardo Ramos, U.S.D.J.
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