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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF NEW YORK

LUIS R. DOMENECK,

Plaintiff, MEMORANDUM
OPINION & ORDER

-against
18 Civ. 7419PGQ
THE CITY OF NEW YORK; OFFICER S
RICHARDSON; and OFFICER A
AKHAQUE,

Defendants

PAUL G. GARDEPHE, U.S.D.J.:

In this Section 1983 actionrasePlaintiff Luis Domenek alleges that Defendant
—the City of New York(the “City”)* —violated his constitutional rights by seizing his vehicle
without a warrant.Plaintiff brings claims founreasonable seizure under the Fourth Amendment
and Article I, Section 12 of the New York Constitution, violatiopaicedural due process
under the Fourteenth Amendment, and cruel and usual punishment under the Eighth
Amendment. The City moved to dismiss pursuant to Fed. R. Civ. P. 12(b)(6) for failureto stat
a claim. In a September 29, 2019 Order (Dkt. No. 27), this Court granted in part and denied in

part the City’s motion. The purpose of this opinion is to explain the Court’s reasoning.

1 The Complaint alsnamesOfficer S. Richardson and Officer A. Akhaga® defendantdut
they have nobeen served(Dkt. Nos. 10, 11) Accordingly, this opinion does not address these
named Defendants
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BACKGROUND 2

FACTS

The Complaint alleges th&laintiff —a residat of the Bronx — was driving his
car in Manhattamn August 15, 2015. (Cmplt. (Dkt. No. 2) at 3, 5) While stopped at a red light,
he “noticed a female . . . on the sidewalk” and “attempted to flirt with [her] . . . obispf [
passenger side window.’ld( at 5) At that point, “an unmarked vehicle with flashing lights
appeared|,] and sexammen without uniforms flashed [their] badges, [and] asked for [Plaintiff’s]
license and registration.”ld.) One of the men asked Plaintiff if he owned the vehicle he was
driving; Plaintiff replied thahe did. ([d.) The men then ordered Plaintiff to exit the vehicle and
sit on the curb. 14.)

About an hour latefficers informedPlaintiff that his car wuld be seied (1d.)
The Complaint alleges that Plaintiff is disabled and “cannopubéc transportation due {his]
inability to use stairs or walk any significant distance [or] stand for |leniggs of time.” Id. at
5-6) He therefordnad “no method of returning to [his] residenedter the policeseizedhis

vehicle. (d.)

2 Unless otherwise indicated, the following facts are drawn from the Cimingial are
presumed true for purposes of resolving Defendant’s motion to disBesKassner v. 2nd

Ave. Delicatessen, Inc496 F.3d 229, 237 (2d Cir. 2007). “In assessing the legal sufficiency of
[a plaintiff's] claim[s] [on amotionto dismiss,]” the court may “consider . . . the complaint and
any documents attached thereto or incorporated by reference and ‘documents updhevhic
complaint relies heavily.”Bldg. Indus. Elec. Contractors Ass’n v. City of N.Y., 678 F.3d 184,
187 (2d Cir.2012) (quotintp re Citigroup ERISA Litig. 662 F.3d 128, 135 (2d Cir.2011)
(internal quotation marks omitted). A court considering a motion to dismiss magledso t
judicial notice of publicly filed documents. The Court “rel[ies] on [such] puldcuments not
for the truth of the facts set forth therein, but for the fact that the documentsi éx\éequez

v. City of New York No. 99 Civ. 4606 (DC), 2000 WL 869492, at *1n.1 (S.D.N.Y. June 29,
2000).




Attached to the Complaint arrell v. City of New York 138 F. Supp. 3d 479

(S.D.N.Y. 2015), a summary judgment opinion in a Section 1983 tastarrell, the plaintiffs
were individuals whose vehicles were seized by the City without a waEanh vehicle was
seized “because a Taxi and Limousine Commis§idrC’) inspector had probable cause to
believe the vehicle was being operated as an unlicensed vehicle for Vim&ation of N.Y. City

Administrative Code § 19-506(b)(1)Id. at484. The Harrellplaintiffs claimed that “the Citys

.. . policy of seizing vehicles suspected of violating 8 19-506(b)(1) without a warramt or pr
deprivation hearing violates the Fourth and Fourteenth Amendments to the U.S. Constitution
and Article I, Section 12 of the New York Constitutiorid. at 487. The Harrellcourtagreed

with plaintiffs’ argument, to the extent that Secti506(b)(1)s applied to firstime

offenders Id. at 488, 492, 496.

Finally, the Court takes judicial notice tbfe following (1) on August 15, 2015 —
the date of the incident at issue in ttése- the City issued a summonsRtaintiff for allegedly
violating Section19-506(b)(1) $eeSummons (Dkt. No. 19-X)and(2) on August 17, 2015,
Plaintiff pleaded guilty to violatin@ection19-506(b)(1)before the TLQseeGuilty Plea and

Stipulation (Dkt. No. 19-3)§.

3 The City submitted a declaration in support of its motion to dismiss, attagiterglia, the
August 15, 2015 summons, aRthintiff’'s August 17, 2015 guilty pleaSéeGutmann Decl.

(Dkt. No. 19)) On a motion to dismiss, the Court may consider ral@xtrinsic to the

complaint if they aréappropriate subjects for judicial noticeBejaoui v. City of New York,

No. 13 Civ. 5667 (NGG) (RML), 2015 WL 1529633, at *4 (E.D.N.Y. Mar. 31, 2015). A district
court “may judicially notice a fact that is n&ibject to reasonable dispute becausélitis
generally known within the trial court’s territorial jurisdiction;(@) can be accurately and

readily determined from sources whose accuracy cannot reasonably be qdéstauke R.

Evid. 201(b).

A summons is an appropriate subject for judicial notiSeeShenery v. City of New York, No.
17 CIV. 5804 (LGS), 2018 WL 3821630, at *1 (S.D.N.Y. Aug. 10, 2@t8ing judicial notice
of a summons for a civil violation). However, the Court may take judicial notice otitye déct




The Complaintwas filedon August 15, 2018Reading Plaintiff'ro se

Complaint liberally- as is requiredseeWilder v.U.S.Dep’t of Veterans Affairs175 F. Supp.

3d 82, 87 (S.D.N.Y. 2016) — tlgourt understands Plaintiff to allege thiag City seized his
vehiclebecause he was suspectediofating Sectionl9-506())(1) and in doing so, violated his
rights under the Fourth, Fourteenth, and Eighth Amendments, as well as Artidgdn3& of
the New York ConstitutionPlaintiff seeks $100,000 in damages. (Cmplt. (Dkt. No. 2) at 6)

DISCUSSION

LEGAL STANDARD S

A. Rule 12(b)©6) Motion to Dismiss

“To survive a motion to dismiss, a complaint must contain sufficient factual
matter, accepted as true, to ‘state a claim to relief that is plausible on it fasbcroft v.

Igbal, 556 U.S. 662, 678 (2009) (quoting Bell Atl. Corp. v. Twombly, 550 U.S. 544, 570 (2007)).

“In considering a motion to dismiss|,] . the court is to accept as true all facts alleged in the

complaint,” Kassner v. 2nd Ave. Delicatessen Inc., 496 F.3d 229, 237 (2d Cir.(2004)

Dougherty v. Town of N. Hempstead Bd. of Zoning Appeals, 282 F.3d 83, 87 (2d Cir. 2002)),

and must “draw all reasonable inferences in favor of the plaindifftiting Fernandez v.

Chertoff 471 F.3d 45, 51 (2d Cir. 2006)).

that Plaintiff received a summons for violating Secti®506(b)(1); the Court cannot rely on
the summonsor the truth of the matteiasserted therein. Seeg, Global Network Commc'ns ,
Inc. v. City of N.Y., 458 F.3d 150, 157 (2d Cir. 200@ €ourt may take judicial notice of a
document filed in another court not for the truth of the matters asserted in the mjagoii but
rather to establish the fact of such litigation and related fililhgs

Finally, it is wellsetted that a court may take judicial notice of the fact of a guilty pGsse,
e.g, S.E.C. v. Aragaon Capital Adv. LLC, No. 07 Civ. 919 (FM), 2011 WL 3278907, at *10
(S.D.N.Y. July 26, 2011) (“A court ... may take judicial notice of indisputable facts, such a

guilty plea.”).




A complaint is inadequately pled “if it tenders ‘naked assertion[s]’ devoid of
‘further factual enhancementf§bal, 556 U.S. at 678 (quoting Twombly, 550 U.S. at 557), and
does not provide factual allegations sufficient “to give the defendant fademdtivhat the claim

is and the grounds upon which it res8ort Dock & Stone Corp. v. OldcastEeE. Inc., 507

F.3d 117, 121 (2d Cir. 2007) (citing Twombly, 550 U.S. at 555). “Threadbare recitals of the
elements of a cause of action, supported by mere conclusory statements, doaeoftsuffi
establish entitlement to relief].[gbal, 556 U.S. at 678.

B. Pro Se Complaints

A “prosecomplaint . . . [is] interpret[ed] . . . to raise tls&rongest [claims] that

[it] suggest[s]” Hill v. Curcione, 657 F.3d 116, 122 (2d Cir. 2011) (quoting Triestman v. Fed.

Bureau of Prisons, 470 F.3d 471, 474 (2d Cir. 20pé)duriam)); seeWeixel v. Bd. of Educ. of

City of N.Y., 287 F.3d 138, 145-46 (2d Cir. 20q2yVhen considering motions to dismispra
secomplaint such as this, ‘courts must construe [the complaint] broadHy.(quoting_Cruz v.
Gomez 202 F.3d 593, 597 (2d Cir. 2000))). “However, althopgisefilings are read liberaji
and must be interpretetb‘raise the strongest arguments that they sugggst secomplaint
must still* plead sufficient facts to state a claim to relief that is plausible on its’fadélder,

175 F. Supp. 3dt 87 (internal citations omitted)Moreover, “he court need not accept as true

‘conclusions of law or unwarranted deductions of fadt/hitfield v. O'Connell, No. 09 Civ.

1925 (WHP), 2010 WL 1010060, at *4 (S.D.N.Y. Mar. 18, 2010) (qudtingt Nationwide

Bank v. Gelt Funding Corp., 27 F.3d 763, 771 (2d Cir. 1994)), #jtireadbare recitals te

elements of cause of action, supported by mere conclusory statements, do not"seffere
for purposes of aro secomplaint,Harris v. Mills, 572 F.3d 66, 72 (2d Cir. 2009) (quatilybal,

556 U.S. at 678



Il. NEW YORK CITY ADMINISTRATIVE CODE §19-506

New York City Administrative Code 8§ 19-506 concerns the regulation of motor
vehicles used to transport passengers for hire. UBeletron19-506(b)(1),

any person who shall permit another to operate or who shall knowingly operate or
offer to operate for hire any vehicle as a taxicab, coach, wheelchair accessible van,
commuter vanhail vehicle or forhire vehicle in the city, without first having
obtained or knowing that another hasaitéd a license for such vehicle. shall

be guilty of a violation, and upon conviction in the criminal court shall be punished
by a fine of not less than one thousand dollars or more than two thousand dollars
or imprisonment for not more than sixty days, or both such fine and imprisonment.
This paragraph shall apply to the owner of such vehicle and, if different, to the
operator of such vehicle.

N.Y.C. Admin. Code § 1%06(b)(1). “In addition to or as an alternative to” the criminal
violation describechbove, a violator dbection19-506(b)(1) may also be liable for a civil
penalty. Id. § 19-506(e)(1) (permitting civil penalties of $1,500 for a first violation, and $2,000
for a second violatiowithin athirty-six month period).Any civil penalty is mposed by the
TLC after notice and a hearindd. § 19506(e)(3).
If the owner of a vehicle is found liable for two or more violationSettion19-
506(b)(1) within a thirty-six month period, “the interest of such owner in any vehicle used in the
commission of any such second or subsequent violation shall be subject to forfeiture ugon notic
and judicial determinatioh.ld. § 19-506(h)(2). However, the vehicle of a fitiste violator of
§ 19-50€b)(1)is not subject to forfeiture to the City. Id.
Section19-506 provides TLC officers and police officers with the authority to
seize vehicles used in the commission 8kation19-506(b)(1) violation:
Any [TLC officer] and any police officer may seize any vehicle which he or she
has probable cause believe is operated or offered to be operated without a
vehicle license in violation of paragraph one of subdivision b of this section . . ..
Therefore, either the commission or an administrative tribunal of the coramissi
at a proceeding commenced otardance with subdivision e of this section, or

the criminal court, as provided in this section, shall determine whether a vehicle
seized pursuant to this subdivision was operated or offered to be operated in



violation of any such subdivision. The commission shall have the power to
promulgate regulations concerning the seizure and release of vehicleayand m
provide in such regulations for reasonable fees for the removal and storage of
such vehicles. Unless the charge of violating subdivision bf.this section is
dismissed, no vehicle seized pursuant to this subdivision shall be released until all
fees for removal and storage and the applicable fine or civil penalty have been
paid or a bond has been posted in a form and amount satisfactory to the
comirission, except as is otherwise provided for vehicles subject to forfeiture
pursuant to paragraph two of this subdivision.

Id. 8 19-506(h)(1).

Accordingly, Section 19-506(h)(1) authorizég City b seizeany vehicle if there
is probable cause to beliethat its driver is committing a violation &ection19-506. Id. § 19-
506(h)(1). However, the City is only authorizedseekforfeiture of vehicles whose owner has
committed two or more violations &ection19-506 within a thirty-six month periodd. 8§ 19-
506(h)(2).

In Harrell v. City of New York, 138 F. Supp. 3d 497 (S.D.N.Y. 2015) — the

decisionthat Plaintiff attached to his Comphi— Judge Caproni considered whether “§ 19-
506(h)(1), the City’s codified policy of seizing vehicles suspected of violatings®a&d)(1)
without a warrant or pre-deprivation hearing, violates the Fourth and Fourteenth Améntbme
the U.S. Constitution and Article I, Section 12 of the New York Constitutitth.at 487.

She concluded that the seizure of vehicles that are not subject to forfairire —
vehicles operately a firsttime violator ofSection19-506b)(1) — constitutes an unreasonable
seizure and violates the Fourth Amendment and Article |, Section 12 of the New York
Constitution. 1d. at 488. In finding such a violation, Judge Caproni held that such seizures do
not fall within any exception to the warrant requiremddt.at 489 {[T]he City argues that the
seizures are constitutional because the vehicles are seized in public, thes\aaieicl
instrumentalities of crime or are contraband, the seizures are based on prolsdlexigant

circumstances justify the seizures because the vehicles are inherently degeddhe seizures



are justified to protect public safetyone of the City's arguments has merit.” (citations to briefs
omitted)). Judge Caproni concluded that

[tlhereis no question that regulating vehicles that operatéiferis a legitimate

exercise of police powerBut summary deprivation of property is ndthe City

has powerful, legitimate tools at its disposal. What it cannot do, consistent

with the Fourth Amendment, is summarily seize property to deter future

violations from arallegedviolatorand hold the property as leverage to ensure

payment of a penaltyif the violator is found guilty when the allegations against
him are adjudicated.

Id. at 492 (emphasis in original).

Judge Caproni also concludidht the seizure of vehicles belonging to firste
violators ofSection19-506(b)(1) violates the due process clause of the Fourteenth Amendment:
“[blecause the Court concludes that seizures of vehimonging to alleged firgime violators
pursuant to 8 19-506(h)(1) are unconstitutional under the Fourth Amendment, it follows that the
rule that postpones notice to the owner and an opportunity to be heard until after sewure al
violates the Due Process Clausé’ at 493. Judge Caproni further found that the post-
deprivation hearing provided by the City is not adequate under the due process clause,
particularlygiventhat the vehicles of firsime offenders are not subject to forfeituitd. at 494-

95.

In DeCastro v. City of New York, 278 F. Supp. 3d 753 (2017), Judge Abrams

considered whethéthe forfeiture provision of 8 1%06(h)(2) justifies the City’s failure to
obtain warrants or conduct hearings before seizing vehicles owned or operatedidyatsli
suspected of unlicensed activityid. at 768. Judge Abrams concludleatwarrantles seizurs

of vehicles owned by individuals with two or more violationSettion19-506(b)(1) within a
thirty-six month period +e., vehicles thatresubject to forfeiture- constitutes a violation of the
Fourth Amendmentld. at 772. Judge Abram®testhat— based on the procedutég City

useswhen seizing a vehiclethe City desnot know at the time of seizuvéhether the vehicles



subject to forfeitureld. at 770-71. Accordingly, thearrantless seizum@uld not be justified
pursuant to the forfeiture exception to the warrant requiremdnat 771.

Judge Abraméurtherconcludes, however, that the City’s policy does not violate
the due process clause of the Fourteenth Amendnictrdt 775. Although ownemse not
afforded a hearingrior to the deprivation of their vehicles, the City’s post-deprivation hearings
satis due processld. at 774.

II. COLLATERAL ESTOPPEL

In opposing the City’s motion to dismiglaintiff invokes the doctrine of
offensive collateral estoppel, arguing tha City is barred from relitigatingsues decided in

HarrellandDeCastro (PItf. Opp. (Dkt. No. 22) at &) Plaintiff points out that, ilDeCastrg

Judge Abrams concluded that the City was barred from relitigating isscieed inHarrell, and
the same reasoning should apply hetd. at 34) The City does not address this argument.
(Def. Reply (Dkt. No. 25))

“Collateral estoppel, or issue phasion, prevents parties or their privies from
relitigating in a subsequent action an issue of fact or law that was fullaiaiyditigated in a

prior proceeding.”_Marvel Characters, Inc. v. Simon, 310 F.3d 280, 288 (2d Cir. 2002). “Issue

preclusion ‘bars litigation of an issue when (1) the identical issue veesira a previous
proceeding; (2) the issue was actually litigated and decided in the previousdimgcé€3) the
party had a full and fair opportunity to litigate the issue; and (4) the resoluttbe fsue was
necessary to support a valid and final judgment on the merieCastro 278 F. Supp. 3dt

764 (quoting Proctor v. LeClaire, 715 F.3d 402, 414 (2d Cir. 2013)).

Althoughidentity of partieswas formerlya prerequisitéor invoking collateral

estoppelseeBlonder-Tongue Laboratories, Inc. v. University of Illinois Foundation, 402 U.S.

313 (1971), courts now permit “the ‘offensive’ usecoflateralestoppel by a noparty to a prior



lawsuit.” United States v. Mendoza, 464 U.S. 154, 158-59 (1984) (citing Parklane Hosiery Co.

v. Shore, 439 U.S. 322 (1979)‘Offensive use ofollateralestoppebccurs when a plaintiff
seeks to foreclose a defendant from relitigating an issue the defendant haisgbyénigated
unsuccessfully in another action against the sameliffeaentparty” 1d. at 159 n.4.
Here,application ofcollateral estoppeat not appropriatedbecauséhe Court is not
certain that “the identical issue[s] were raised in a previous proceedihg.pending motion is
amotion to dismiss There is no record before this Court ath® City’scurrentpolicies and

procedures concerning the enforcement of Section 194386&e€ll andDeCastro- both

summary judgmerdecisions — turn in part on the manner in which the City enf@eegon19-
506. For exampldQeCastraconcludeghatSection19-506(h)(1) violates the Fourth
Amendment, because at the time of seizure the City mlmdenow whethethe vehicles subject
to forfeiture. DeCastrg 278 F. Supp. 3d at 77Zhisfinding is based on affidavits and
declarationgrom City officials explaininghe manner in which the City enforcgsction19-
506(b)(1). No such record is before this Courtcdrdingly,it is not clear whether “the
identicalissues” are raigehere and it is thus not appropriate to appobllateral estoppel at this

time?

4 |t is also not clear thaiffensive collateral estoppel can be used against the Citynitad
States v. Mendoza, 464 U.S. 154 (1984), the Supreme Court held that offensive collateral
estoppel cannot be @3 against the federal governmeld. at 157. The Court explaindiaat

[a] rule allowing nonmutuatollateralestoppel against the government in such cases
would substantially thwart the development of important questions of law by fgeezin
the firstfinal decision rendered on a particular legal issue. Allowing only one final
adjudication would deprive this Court of the benefit it receives from permitting
several courts of appeals to explore a difficult question before this Coud grant
certiorari.

Id. at 160 (citingg.l. duPont de Nemours & Co. v. Tra#B80 U.S. 112, 135 n.26 (1977);
Califano v. Yamasak442 U.S. 682, 702 (1979)). “Courts are split on the question of whether

10



V. PLAINTIFF'S CLAIMS

A. Fourth Amendment

1. Applicable Law

The Fourth Amendment protects the rights of individuals “tedmeire in their
persons, houses, papers, and effects, against unreasonable searches and segu@mstU

amend. IV;seg e.g, United States v. Ramires23 U.S. 65, 71 (1998)The Supreme Couthas

instruckedthat the“ultimate touchstone of the Fourth Amendment is reasonableness.” Riley v.
Californig 573 U.S. 373, 381 (2014) (citation and internal quotations omitted).

To plead a claim for unreasonable seizure in violation of the Fourth Amendment,
Plaintiff must alege that (1) “the taking of his [vehicle] was indeed a ‘seizagalefined by the

Fourth Amendment,” and (2) “that seizure was unreasonable.” Rothman v. City of dtlew

No. 19 CIV. 0225 (CM), 2019 WL 3571051, at *4 (S.D.N.Y. Aug. 5, 20®}%eizure occurs
when “there is some meaningful interference with an individual’s possessemgsistirfhis]

property.” United States v. Jones, 565 U.S. 400,(2012). The reasonableness of a seizure

requiresa “‘careful balancing of governmental and private interestd&trell, 138 F. Supp. 3d

at 488 (quoting Soldal v. Cook Cnty., Ill., 506 U.S. 56, 71 (1992)). That $sjdbjectto

limited exceptions, a search or seizure conducted without a warrant is preslynpti

Mendoza prohibits the use of nonmutaéiensivecollateralestoppebgainst state or municipal
governments,” and the Second Circuit has yet to adthissssue.DeCastro 278 F. Supp. 3d at
764 n.13 ¢omparingldaho Potato Comm’n v. G & T Terminal Packaging, Inc., 425 F.3d 708,
714 (9th Cir. 2005) (holding that Mendoapplies in a suit against a state agerayiiHercules
Catrriers, Inc. v. Claimant State of Fla., e Transp., 768 F.2d 1558, 1579 (11th Cir. 1985)
(same)with Milton S. Kronheim & Co. v. District of Columbia, 91 F.3d 193, 209 n.4 (D.C. Cir.
1996) (declining to extend Mendoza'de againsthonmutual offensiveollateralestoppeto an
action against the District of Columbid),re Stevenson, 615 Pa. 50, 40 A.3d 1212, 1222 n.8
(2012) (declining to extenthe Mendoza doctrine” to state governmenés)d State v. United
Cook Inlet Drift Ass'n, 895 P.2d 947, 951 (Alaska 1995) (declining to extend Metwlazauit
against a state government)).

11



unreasonable.'United States v. Ganiag55 F.3d 125, 133 (2d Cir. 2014) (citing Kyllo v. United

States533 U.S. 27, 31 (2001)Further,“without an applicable exception, statutes authorizing
warrantless searches and seizures of commercial premises are presumptively

unconstitutional.”_Gem Fin. Serv., Inc.@ity of New York 298 F. Supp. 3d 464, 495

(E.D.N.Y. 2018)as amende@une 27, 2018kiting City of Los Angeles, Calif. v. Patell35 S.

Ct. 2443, 2452 (201%)

2. Analysis

Here, the City does not dispute that the Complaint adequately pleads a seizure of
Plaintiff's vehicle within the meaning of the Fourth Amendmeérte Citycontends, however,
that the seizurewas reasonable, becaubke City had probable causeltelievethat Plaintiffhad
committed a crime According to the City, the Defendant’s guilty ptEmonstrates that the
City had probable cause to believe that Plaintiff had committed a c(ibef. Br. (Dkt. No. 20)
at 12)

It is correct that a guilty plea is sufficient to demonstrate that there waasbeob
cause to arrest, and precludes a false arrest claim under Section 1983g,3&een v.
GonzalezNo. 09 Civ. 2636, 2010 WL 5094324, at *2 (S.D.N.Y. Nov. 22, 2010) (“[A] plaintiff
can under no circumstances recover [on a claim for false arrest] if he was edvitite
offense for which he was arrestethis is true regardless of whether a plaintiff is convicted at
trial or upon emty of aguilty plea.” (internal quotation marks omitted)), adopted by 2011 WL

1118711 (S.D.N.Y. Mar. 24, 201,Heurtado v. Gillespie, No. 04 Civ. 3405(NGG), 2005 WL

3088327, at *4 (E.D.N.Y. Nov. 17, 2005) (“When a Section 1983 plaintiff . . . pleads guilty to
the underlying or a lesser charge, th[is] fa@[dneprovide[s] sufficient evidence that probable
cause existed at the time of the arrest and preclude[s] a false arrest claim underlS88tion

(emphasis in original) (citations omitteddeealsoMcLaurin v. New Rochelle Polig@fficers,

12



439 Fed. Appx. 38, 39 (2d Cir. 2011) (“An independent review of the record confirms that the
district court properly granted summary judgmentwith respect taghe § 1983 false arrest
claims, on the ground that Appellant’s conviction established probabtfor thearrestas a

matter of law.” (citingCameron v. Fogarty, 806 F.2d 380, 388-89 (2d Cir. 1986)))

This case does not present a false arrest claimevewand involves the seizure
of property rather than the seizure of a person. célse cited by the Cityare not on point,
because thegoncern the seize of aperson without a warraniather than the warrantless

seizure ofproperty. SeeDef. Br. (Dkt. No. 20t 1215 (citingBailey v. United State$68

U.S. 186, 192 (2013keizure of gerson; Singer v. Fulton County Sheriff, 63 F.3d 110, 119 (2d

Cir. 1995)(same)Boyd v. City ofNew York, 336 F.3d 72, 75 (2d Cir. 200@ame);

Devenpeck v. Alford, 543 U.S. 146, 153-54 (208me)Jaegly v. Couch, 439 F.3d 149, 154

(2d Cir. 2006)same) Heck v. Humphrey, 512 U.S. 477, 486-87 (19&&me) Harris v. City of

New York No.09-CV-3474 KAM, 2013 WL 4858333, at *6 (E.D.N.Y. Sept. 10, 20(s3ime);

Papeskov v. Brown, No. 97 CIV. 5351 (SS), 1998 WL 299892, at *5 (S.D.N.Y. June 8, 1998)

(same)Escalera v. Lunn, 361 F.3d 737, 743 (2d Cir. 2{64djne)).

As to seizures of property, suckeizuresvithout a warrant can be reasonable if
law enforcement has probable cause to believe that the property is contrabandegerden
instrumentality]of a crime, or otherwise subject to forfeittirddarrell, 138 F. Supp. 3d at 490

(citing Florida v. White, 526 U.S. 559, 565 (1999); United States v. Gaskin, 364 F.3d 438, 458

(2d Cir.2004)).
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Whether the probable cause exceptmihe warrant requirement applies here
depends on facts not available to thisu@ at this stagef the proceeding® Accordingly, the
Court cannotlismiss Plaintiff's Fourth Amendment claim oretgroundhat the seizure of
Plaintiff's vehicle was supported by probable cause.

The Cityalso argues thalaintiff’'s Fourth Amendment claim must be dismissed

under Heck v. Humphrey, 512 U.S. 477 (1994)Hé&tk the Supreme Court heldat

in a § 1983 suit, the district court must consider whether a judgment in favor of

the plaintiff would necessarily implyre invalidity of his conviction or sentence;

if it would, the complaint must be dismissed unless the plaintiff can demonstrate

that the conviction or sentence has already been invalidated.
Heck 512 U.Sat 487. Here, the City argutgt becauségplaintiff's unreasonable seizure claim
would necessarily imply the invalidity of his guilty plea, plaintiff's claimubject to theHeck
bar.” (Def. Br. (Dkt. No. 20) at 15T hisargument is not persuasive.

The City is not authorized &eize d property belonging to an individual who

commitsa crime Stated another way, a seizure of properély beunconstitutionaéven where

theowner ofthat propery hascommitted a crime Assumingarguenddhat this Court found that

the City’sseiaire ofPlaintiff’'s vehiclewas unconstitutional, such a ruling would not

® In Harrell andDeCastro the courtsoncluded that seizuresderSection19506(h)(1) @ not

fall within the probable cause exception to the warrant requirement. In so hdwdirigrtell

court noted thatvehicles are not contrabayidHarrell, 138 F. Supp. 3d at 490-@diting Von

Hofe v. UnitedStates492 F.3d 175, 184 (2d Cir. 2007) (“Pure contraband — child pornography,
counterfeit currency, and unregistered hand grenades, for instance — aig dbgpbssession

of which, without more, constitutes a crime.” (quoting One 1958 Plymouth Sedan v.
Pennsylvania, 380 U.S. 693, 699, (1965)))), aranot “instrumentalities of a crime as that term
has been used by the Supreme Court and Second Cirduftiting Von Hofe 492 F.3d at 185
(noting that bnly after criminal conviction may an personanforfeiture occuf). In DeCastro
thecourt ruled that the probable cause exception did not apply babauSéy seized the
vehiclesat issue without knowing whether they were sulijedorfeiture DeCastro278 F.

Supp. 3d at 769-70.
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“necessarily imply” thaPlaintiff's guilty plea was invalid Accordingly, Plaintiff’'sclaim is not
barred by Heck

The City raises no other arguments in favor of dismissitagntiff’'s Fourth
Amendmentlaim. Becauséhe seizure of Plaintiff’'s vehicle without a warrant is presumptively
unreasonable, and because the City has not demonstratad ghateption to the warrant
requirement appdis, Defendant’s motion to dismiss Plaintiff's Fourth Amendment claimbeill
denied.

B. New York Constitution

Plaintiff also raises a claim for unreasonable seizure under Article lp8d&iof
the New York State Constitution, whiguaranteethe same rigis protected by the Fourth
Amendment “[T]he proscription against unlawful searches and seizures [under the New York

Constitution] conforms with that found in the [Fourth] Amendment.” People v. Johnson, 66

N.Y.2d 398, 406 (1985). Accordingly, “to the extent the Fourth Amendment is violated by the

City's policy, the New York Constitution is alsb.Harrell, 138 F.Supp. 3d at 486 n.1Because

® This provision reads, in part:

The right of the people to be secure in their persons, houses, papers and effects,
against unreasonable searches and seizures, shall not be violated, and no warrants
shall issue, but upon probable cause, supported by oath or affirmation, and
particularly describing the place to be searched, and the persons or things to be
seized.

N.Y.S. Const., Art. |, 8 12.

" “The New York Court of Appeals has indicated, however, that remedies available f

violations of the State constitution may be broader than those available under 42 U.S.C. § 1983.”
Harrell, 138 F.Supp. 3d. at 486 n.12 (citing Brown v. State of New York, 89 N.Y.2d 172, 193-94
(1996)).
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Plaintiff has stated a claim for unreasonable seizure under the Fourth Anménldenleas also
stated aclaim for unreasonable seizure under Article I, Section 12 of the New York thitinsti

C. Fourteenth Amendment

“A procedural due process claim is composed of two eleméh}ghe existence

of a property or liberty interest that was deprived and (2) d&ooiv of that interest without due

process.”Bryant v. New York State Educ. Dep't, 692 F.3d 202, 218 (2d Cir. 2012)

(citing Narumanchi v. Bd. of Trustees, 850 F.2d 70, 72 (2d Cir.1988. “general rule”

derived from the Due Process Clause is “thalviddals must receive notice and opportunity to

be heard before the Government deprives them of property.” United Stdéeses Daniel

Good Real Prop., 510 U.S. 43, 48 (19983pwever,“[d]ue process does not, in all cases, require

a hearing before thetate interferes with a protected interest, so long as ‘some form of hearing is
[provided] before an individual is finally deprived of [the] property interest.” MnelDaus,

644 F.3d 147, 158 (2d Cir. 2011) (quoting Brody v. Vill. of Port Chester, 434 F.3d 121, 134 (2d

Cir. 2005));seeGiglio v. Dunn, 732 F.2d 1133, 1135 (2d Cir. 1984) (“Where a pre-deprivation

hearing is impractical and a pasprivation hearing is meaningful, the State satisfies its
constitutional obligations by providing the lattgr “[D]ue process is flexible and calls for such
procedural protections as the particular situation demardisebe 644 F.3d at 158 (citation
omitted).

“The appropriate process depends on the balancing of three falgioreut in

Mathews v Eldridge 424 U.S. 319 (1976)“(1) ‘the private interest that will be affected by the

official action;’ (2) ‘the risk of erroneous deprivation of such interest througprtheedures
used; and (3) ‘the Government’s interest, including the function involved and thedistal

administrative burdens that the additional or substitute procedural requirement would
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entail.” Panzella v. Sposato, 863 F.3d 210, 218 (2d Cir. 2017) (qudatitews 424 U.Sat

335).

Here, the Complaint contains no allegatiasgo what process Plaintiff received
in connection with the deprivation of highicle It is clear that Plaintiff did not receive a pre
deprivation hearing, but the Complaint is silent as to whether he received a positibepr
hearing, or what ultimtaly became of Plaintiff’'s vehicleThe Court cannatasonably infer
from the Complainthat Plaintiff did not receive a post-deprivation hearing, or that any such
hearing was insufficient.

In sum,Plaintiff has nofplausibly allegd that the process he received was
insufficient. Accordingly, his Fourteenth Amendment claim must be dismissed.

D. Eighth Amendment

Plaintiff claims thatheseizure of hisehicleconstitute cruel and unusual
punishment under the Eight Amendment. “The €owrst dismiss this claim because the Eighth

Amendment attaches only after convictioindsey v. Butler, 43 F. Supp. 3d 317, 325

(S.D.N.Y. 2014)citing De Campoamor v. Horodecki, 122 F.3d 1055, at *2 (2d Cir.1997)

(“Even absent a procedural defaultgjptiff's] argument is without merit. Eighth Amendment

protections against the use of force attach only after conviction” (citing &/itlAlbers, 475

U.S. 312, 318-26 (1986))); Wims v. New York City Police Dep't, No. 10 Civ. 6128 (PKC), 2011

WL 2946369, at *5 (S.D.N.Y. July 20, 2011) (“[T]he Eighth Amendment does not attach until
after conviction and sentencing, as ‘it was designed to protect those conviatedest’t

(quoting_Ingraham v. Wright, 430 U.S. 651, 664 (1977))).

E. Monel// Liability

A municipality can only be held liable undgection1983“when execution of a

government’s policy or custom, whether made by its lawmakers or by those wiaiseedcts
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may fairly be said to represent official policy, inflicts the injury that the gowent & an entity

is responsible under § 1983.” Monell v. Dep't of Soc. Servs., 436 U.S. 658, 694 (1978). The

Second Circuit has explained that a plaintiff

must first prove the existence of a municipal policy or custom in order to show
that themunicipality took some action that caused his injuries beyond merely
employing the misbehaving officers. Second, the plaintiff must establishal caus
connection -an“affirmative link' — between the policy and the deprivation of his
constitutional rights

Vippolis v. Village of Haverstraw768 F.2d 40, 44 (2d Cir. 1985). “Policy, in the Morsglhse,

may of course be made by the municipality’s legislative bady’ Vives v. City of New York

524 F.3d 346, 350 (2d Cir. 200&)t{ng Owens v. City ofndependence, Mp445 U.S. 622,
628-629 (198)).

Here, Plaintiff alleges thatiew York City law— New York City Administrative
Code 8 19-506(h)(1Wwhich permits City officials to seize a vehicle if the owner is suspected of
violating Section19-5060)(1) — is unconstitutional, and caused the hatnssue-the seizure of
Plaintiff's car. A City law is plainly a government policAccordingly, Plaintifthas sufficiently
pled Monellliability.

V. LEAVE TO AMEND

With respect to leave to amend, the Second Circuit has cautioned that district
courts “should not dismiss [@o secomplaint] without granting leave to amend at least once
when a liberal reading of the complaint gives any indication that a valid claiht begtated.”

Cuoco v. Moritsugu, 222 F.3d 99, 112 (2d Cir. 2000). “Where it appears that granting leave to

amend is unlikely to be productive, however, it is not an abuse of discretion to deny leave to

amend.” Lucente v. Int'l Bus. Machines Corp., 310 F.3d 243, 258 (2d Cir. 2002) (quoting

Ruffolo v. Oppenheimer & Co., 987 F.2d 129, 131 (2d Cir. 1993) (per curiam)). “One

appropriate basis for denying leave to amend is that the proposed amendméat is fulin
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amendment to a pleading is futifehe proposed claim could not withstand a motion to dismiss
pursuant to Fed. R. Civ. P. 12(b)(6)d. (internal citations omitted).

Here, Plaintiff’'s Eighth Amendment claim falbecause the alleged harm
occurred prior to Plaintiff’'s conviction, and the Eighth Amendment attaches only afte
conviction. Accordingly, amending this claim would be futile.

However Plaintiff's Fourteenth Amendment claim filecause he hawot pled
facts regarding the process that he received in connection with the deprivationesfiblis.
Plaintiff may be able toemedy this defect. é&ordingly,Plaintiff is grantedeave to amend as
to his Fourteenth Amendmeciaim. Any motion for leave to file ahmended Complaint must
be filed byDecember 52019 Theproposed Amended Complaint is to be attached as an exhibit
to the motion.

CONCLUSION

For the reasons stated above, this Court’'s September 29, 2019 Order granted the
City’s motion to dismiss as to PlaintiffSourteenth an&ighth Amendment clais) but dered
the City’s motion as to Plaintiff's Fourth Amendment claim

The Clerk of Court is instructed senda copy of thisnemorandum opinion and

orderby certified mail topro sePlaintiff Luis R. Domeneck, 1176 E. 215th Street, #1C, Bronkx,
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New York 10469.
Dated:New York, New York

November 5, 2019
SO ORDERED.

@uﬂdw

Paul G. Gardephe
United States District Judge
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