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UNITED STATES DISTRICT COURT ELECTRONICALLY FILED
SOUTHERN DISTRICT OF NEW YORK DOC #:
DATE FILED:_11/13/2020

DEVENDRA RAJ ACHARYA, individually
and on behalf of all others similarly situated

1:18-cv-08010MKV

Plaintiff,
st ORDER GRANTING MOTION FOR
-against- SANCTIONSDISMISSING INDIVIDUAL
JIMMY K. SOLANKI DEFENDANT'S ANSWER
Defendant.

MARY KAY VYSKOCIL, United States District Judge:

Plaintiff commencedhis actionin September 2018 againsE&feven Inc. and Jimmy K.
Solanki,see Complaint,ECF No. 1asseling claims under the federal Fair Labor Standards Act
(“FLSA”) and the New York State Labor Law (“NYLL") for denial of overtime comits
while he was employeat 7-Eleven conveniencgtores operatelly Defendant SolankiAfter
Plaintiff filed a First Amaded Complaint [ECF No. 20], Defendant 7-Eleven, Inc. was dismissed
from the case in an opinion dated December 13, 28890rder Granting Motion to Dismiss,
ECF No. 40.Plaintiff further amended his complaint following the dismissal, resulting in the
operative Second Amended Complaint [ECF No. 49]. Solarkiranchisee of-Eleven, Inc.
and operates severaEleven convenience stores in New York Cigge Second Amended
Complaint, ECF No. 49, 11 8-9. Defendant Solanki is the only Defendant remaining ase¢he c

The Parties began discovery in this case almost two yearsSegGivil Case
Management Plan and Scheduling Order, ECF No. 17. However, discovery was later stayed
pending the resolution of the above-referenced motion to disi#erder Granting Stay, ECF
No. 38. By that order, the case was stayed until the end of December 2019, fifteefteddlys a

order dismissing Eleven, Inc. was entered. The case was transferred toedinary 2020.
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The Parties agreed to a new schedmlaliscovery in the case in May 2028e¢ Civil
Case Management Plan and Scheduling Order, ECF No. 46, and discovery began again.
However, in July 2020, Plaintiff moved for an order to compel discoa#eging thathe had not
received a single document or substantive discovery resfrons&olanki since the case was
filed. See Letter Motion to Compel Discovery, ECF No. 50. On August 17, 2020, the Court
ordered Defendant to produce nearly all of the categories of information fPtaiqtiested.See
Order Granting Letter Motion to Compel, ECF No. 56 (the “August 17 Order”). To date,
Plaintiff still has not received any discovery materigde Memorandum in Support of Plaintiff’s
Motion for Sanctions, ECF 69-11, at 5.

Also on Augustl7, 2020 Solarki’s counsel from the law firm LeviEpstein &
Associates, P.@oved to withdraw as counsel after Solaiekminated his engagement
agreement with the firm and a deterioration in the atteotient relationshig. See Declaration
of Jason Mizrahi in Support of Motion to Withdraw, ECF No. 54, 1 32. The Court granted
counsel’s motion to withdraw and allowed Solanki to proqggedse, provided that counsel
inform Solanki of all existing deadlines and his obligations as a litiggeetOrder Granting
Motion to Withdraw, ECF No. 58. The Court also scheduled a telephonic status conference t
discuss the case with the Parties.

On September 23, 2020, the Court held that conference at which Plaintiff appeared
through counsel. However, Solanki did not app& otherwise communicate with the Court.
Nor did Solanki produce any discovery taiRtiff or otherwise communicate witlaintiff. At

the conclusion of the conference, the Court entered an Order to Show Cause directing both

! The withdrawal does not appear to be related to the Couatigg the motion to compelCounsel had informed
the Court by letter dated August 5, 2020 that they would move tdnaithfollowing the termination of their
relationship with Solanki.
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Solanki and his prior counsel to explain why no one had appearedsttimeonference and
why sanctions should not be entered against one or both of them for failing to cothglyewi
Court’s discovery and schedulingders. See Order to Show Cause, ECF No. 59. Through both
the submission in response to the OT&CHFNo. 60] and the explanation at the resulting Show
Cause Hearing, counsgsdmonstrated thdt had substantially complied with the Court’s orders.
Solanki once again never appeared or responded to the Order to Show Cause.

As a result, Plaintiff filed a Motion for Sanctions based on Solafdilisre to comply
with his discovery obligations and the Court’s prior Orders [ECF No. 64]. The Couetldbei
request forsanctions, bugranted the motion insofar assitught to compel Solanki to produce
the information subject to the Court’s August 17 Orderalsdto contact Plaintiff’s counsel to
schedule his depositiorsee Order Granting in Part Plaintiff’s Motion for Sanctions, ECF No.
66. The Court further ordered that if Solanki failed to comply with the OrdertiFlaguld
refile a Motion for sanctionsld. at 2. At the end of the order, the Court warned Defendant in
bold, capitalized texthat:

FAILURE TO COMPLY WITH THIS ORDER, PRIOR ORDERS OF THE

COURT, AND WITH DEFENDANT’S DISCOVERY OBLIGATIONS MAY

RESULT IN SANCTIONS, POTENTIALLY INCLUDING MONETARY

SANCTIONS, PRECLUSION OF EVIDENCE OR DEFENSES, OR
STRIKING OF DEFENDANT’'S ANSWER.

The Order was mailed by the Court to Defendant and Plaintiff also mailed afcthygyOrder
and emailed another copy Defendant See Affidavit of Service, ECF No. 67. Once again,
Solanki did not respond or take any efforts to comply with the Court’s Orders.

Plaintiff thereafterfiled a renewed motion for sanctions seeking an order (half
facts claimed by the plaintiff be taken as established for purposes of the aptimoh{biting
the defendant form opposing plaintiff's claim or supporting defenses or from iningdany

evidence in support of the defense; and (iii) striking defendant’s answer inwSeéaMotion
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for Sanctions, ECF No. 69, at Having previously scheduled a status conference to discuss the
discovery with the Partiesee ECF No. 57, the Coudonsidered Plaintiff’s Motion at a Status
Conference on November 13, 2020. Plaintiff was informed of the conference Psatatiffisel
again. See Affidavit of Service, ECF No. 71. The conference provided yet another chance f
Solanki yet another chance to appear or contest sanctions. Once again, Soldrtki &qfeear,

and he has not provided any discovery lariiff or otherwise been in contact with Plaintiff's
Counsel. As aresult, for the reasons stated on thedratcthe conferengehe Court granted in
part Plaintiff's motion for sanctions, striking Defendant’s Answer in wholds Oinder
memorializes the Court’s ruling.

When considering whether to impose sanctions under Rules 16 and 37, courts look to
severafactors, including “(1) the willfulness of the n@ompliant party or the reason for
noncompliance; (2) the efficacy of lesser sanctions; (3) the duration of thd pErio
noncompliance, and (4) whether the non-compliant party had been warned of tgueocss
of . . . noncompliance.Zanchez v. Jyp Foods Inc., 2018 WL 4502008, at *3 (S.D.N.Y. Sept. 20,
2018) (quotingAgiwal v. Mid Isand Mortg. Corp., 555 F.3d 298, 302 (2d Cir. 2009)]A]
single pretrial violation, such as [a] pddyailure to regond to a document request by the date
ordered, would not ordinarily result in an imposition of a sanction of such fiaalisyriking
defendants’ answer and entering judgment by defaultS. Freight Co. v. Penn Cent. Transp.

Co., 716 F.2d 954, 954 (2d Cir. 1983lowever, a trial court acts within its discretion to impose
those sanctions where defendants have engaged in a “continuing saga of dilatory conduct,” and
where they have had “proper notice” of the order(s) with whiel thiled to comply as well as

“an opportunity to argue [their] case against the proposed sanctohn.”
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Here, Solanki has been given several opportunitiesriaply withhis discovery
obligations and withhe Court’s orders, including while he was reserged by counsel. As
ordered by the Court, at the time ofwighdrawal, Defendant’s counsel informed him of the
need to comply with the Court’s orders and to engage in discovery. Each subsequentloeder in
case has been mailed to Solanki at theestdprovided by his prior counsel and emailed to him
at an email address alsapplied by counsel. The Court alsswarned Solanki that his failures
may result in sanctions. Nevertheless, Defendant has failed to apgedrto provide
discovery respnses, failed to communicate with the Court or respond to or comply with Court
Orders or take any action that indicates an intention to defend against this case.th@iege
of the case and Defendant’s repeated failures, the Court must concluddahét Isas willfully
disregarded his obligations and will continue to do so.

There is no reason to believe at this point that lesser sanctions will bong ab
compliance with Solanki’s discovery obligatioriBhe Court repeatedly has declined to sanction
Solanki in response to his failures to appear or communicate reg#rditagtthree court
conferencesAfter each failure to appeahe Court has given him an additional chance to
appear to contest Plaintiff's claims, to no avé&iinally, the Courspecifically warned him of the
risk of sanctions-including, specifically, striking his answer—if he did not appear, but that
warning appears to have done nothing to persuade Defendant to become involved in this case.
Because Defendant has repeatedlethio take any action in this case, the court must conclude
thatno lesser sanctiomould be calculated to ensure compliance or othensigs@arranted This
approachs consistent with cases in similar postures in this DistBet Coastal Inv. Partners,

LLC v. DSG Global, Inc., No. 17€v-4427 (PKC), 2020 WL 4887023, at *3 (S.D.N.Y. Aug. 19,

2020) (granting motion to strike and for a default judgment based on corporate defendant’
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failure to retain counselRahman v. Red Chili Indian Cafe, Inc., No. 17€v-5156RA-BCM,
2019 WL 6619893, at *5 (S.D.N.Y. July 12, 2018¥ort and recommendation adopted, No.
17-cv-5156 (RA), 2019 WL 6619350 (S.D.N.Y. Dec. 5, 20{@gnnting motion to strike Answer
based on Defendants’ failure to respond to Court orders or to engage in discearetygz,
2018 WL 4502008, at *{collecting caseand noting thaft]he Court’s warnings, coupled with
the other factors, weigh in favor of striking [defendants’] ansyér.”

For the foregoing reasons, Plaintiff's Motion fom8tons [ECF No. 69] is GRANTED
IN PART. Defendant Jimmy K. Solanki’'s Answer [ECF No. 14] is STRICKEN. Riaimay
seek a certificate of default and file a motion for a default judgment

Plaintiff is directed to serve this Order on Defendant by arailemail. The Court also

will mail a copy of this Order to Defendant.

SO ORDERED.
Date: November 13, 2020 RY K VYSIﬁbCIL
New York, NY ited Stades District Judge

2TheCourt is not at this time entering default judgmagsinst Solanki. However, if Plaintiff seeks azuldf
judgment against him, this will provide yet another opportunity fdatski to appear or contest the motion before
liability is incurred.



